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[IN  THE  COURT  OP  APPEAL.]  1888 

r^^.^^^M^  ^^.r^^  Oc/.  81. 

GRAHAM  V.  LEWIS.  

Mayor's  Court — Jurisdiction — Prohibition^ Mayor's  Court  (^Extension)  Act, 
1857  (20  <fc  21  Vict.  c.  dvii.),  s.  12^Construction  of  Words,  "  Carry  on 
business,^ 

By  8. 12  of  the  Mayor's  Court  (EztenBion)  Act,  1857,  *' Where  the  debt  or 
damage  claimed  in  any  action  shall  not  exceed  501.  no  plea  to  the  jurisdiction 
shall  be  allowed,  provided  the  defendant,  or  one  of  the  defendants  shall  dwell 
or  carry  on  business  within  the  city  of  London  " : — 

BM  (affirming  the  decision  of  the  Queen's  Bench  Division),  that  a  clerk 
employed  by  a  solicitor  at  his  office,  which  was  within  the  city  of  London,  did 
not  "  carry  on  business  "  there  within  the  meaning  of  s.  12,  so  as  to  give  the 
Mayor's  Court  jurisdiction  to  try  an  action  in  which  the  clerk  was  defendant. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division,  reported 
nnder  the  name  of  Letois  v.  Ordham  (1). 

The  action  was  brought  in  the  Mayor's  Court  for  a  trespass 
aUeged  to  hare  been  committed  at  Lewisham,  in  Kent. 

The  damages  claimed  did  not  exceed  50/.  The  defendant  lived 
dt  Lewisham,  but  was  employed  as  clerk  by  a  solicitor  at  the 
solicitor's  office,  which  was  within  the  city  of  London* 

(1)  20  Q.  B.  D.  780. 
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1888  The  Queen's  Bench  Division  having  granted  an  application 

Gbaham     niade  on  behalf  of  the  defendant  for  the  issue  of  a  writ  of  prohi- 
jj^         bition  to  the  JTayer's  Court,  the  plaintiff  appealed. 

Crump,  Q.C.y  and  Leslie  Prdbjfny  for  the  appellant.  It  is  sub- 
mitted that  the  respondent  did  **  carry  on  business  "  in  the  City 
within  the  meaning  of  s.  12  of  the  Mayor's  Court  (Extension)  Act, 
1857,  and  therefore  that  the  Mayor's  Court  had  jurisdiction  to  try 
the  action.  Ex  parte  Breull,  In  re  Bowie  (1),  is  a  decision  directly 
in  point ;  and  the  cases  of  Buckley  v.  Hann  (2)  and  StLngster  v. 
Kay  (3)  are  either  overruled  by  Ex  parte  Breull^  In  re  Bowie  (1), 
or  they  are  distinguishable  from  the  present  case  on  the  ground 
that  the  words  construed  in  each  of  them  were  ^  shall  carrv  on  hie 

m 

.  business,"  thus  differing  firom  the  words  of  s.  12,  which  do  not 
c*ontain  the  word  *'  his."  In  Ex  parte  BreuB^  In  re  Bowie  (1), 
Lush,  L. J.,  pointed  out  that  the  bankruptcy  rule  then  under  con- 
sideration did  not  provide  that  the  debtor  should  carry  on  Att 
business,  shewing  that  the  learned  Lord  Justice  thought  that  if 
that  word  had  been  in  the  rule,  the  construction  might  have  been 
different.  The  Court  below  in  the  present  case  proceeded  on  the 
authority  of  BueUey  v.  Hann  (2)  and  Sangeler  v.  Kay  (3),  and  dis- 
tinguished Ex  parte  BreuIL,  In  re  Bowie  (1)  on  the  ground  that  the 
Court  in  respect  of  which  the  question  arose  was  a  Court  of  un- 
limited jurisdiction,  and  that  the  bankruptcy  rule  was  a  rale 
providing  for  the  distribution  of  business,  and  no  question  of 
jurisdiction  arose.  It  is  submitted  that  this  distinction  is  not  a 
valid  one.  The  bankruptcy  rule  enabled  a  cieditor  to  issue  a 
debtor's  summons  when  the  debtor  resided  or  carried  on  business 
within  the  district  of  the  London  Bankruptcy  Court.  The  nde, 
therefore,  founded  jurisdiction  to  give  a  remedy  in  the  nature  of 
execution  against  a  debtor,  and  the  same  principle  of  construction 
ought  to  be  applied  to  the  wfxris  of  s.  12,  which  giveaaii  extension 
of  jurisdiction  to  the  Ma3ror'3  Court,  the  objects  both  of  the  rule 
and  of  &  12  being  similar. 

Candy,  Q.C.  {Daldy,  with  him),  for  the  respondent,  was  not 
heard. 

CI)  16  Ch.  D.  484.  (2)5Ex.43L 

(3)  5  Ex.  386. 
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YOL.  XXTT.  QUEEN'S  BENCH  DIVISION. 

LoBD  EsHEB,  M.B.  In  this  case  the  Court  has  to  construe  1888 
words  occurring  in  the  12th  section  of  the  Mayor's  Court  (Exten-  obahah 
sion)  Act,  1857.  The  Mayor's  Court  is  a  local  court  exercising 
jurisdiction  oyer  an  area  defined  by  boundaries  appearing  on  the- 
map ;  and  if  it  were  a  merely  local  court  and  nothing  more,  its 
jurisdiction  would  be  limited  by  the  boundaries  of  the  City,  and 
every  material  feet  necessary  to  found  jurisdiction  must,  by  the 
general  law  applicable  to  local  courts,  hare  taken  place  within  the 
locality  defined  by  those  boundaries.  The  12th  section,  dealing 
with  such  a  local  court  having  jurisdiction  within  defined  boun- 
daries, enlarges  that  jurisdiction  in  a  peculiar  way  by  enacting 
that  in  the  particular  case  no  plea  to  the  jurisdiction  shall  be 
allowed.  In  a  certain  sense  the  section  departs  from  the  idea  of 
locality  by  speaking  of  persons — ^not  of  facts  to  found  jurisdic- 
tion which  are  to  happen  within  the  locality.  The  jurisdiction 
is  practically  enlarged  by  providing  that  want  of  jurisdiction  shall 
not  be  pleaded  in  certain  cases,  but  the  provision  is  limited  to  a 
particular  class  of  persons  who  ^'  shall  dwell  or  carry  on  business 
within  the  city  of  London."  Now,  supposing  we  ought  to  con- 
strue those  words,  '^  carry  on  business,"  according  to  their  ordinary 
business  meaning  in  the  locality  with  respect  to  which  they  were 
used,  I  think  there  is  but  little  doubt  what  meaning  should  be 
given  to  them.  The  term  "  carry  on  business  "  is  a  well-known 
term  in  the  city  of  London.  Certain  liabilities  applied  to  women, 
although  they  were  married  women,  who  carried  on  business  in 
the  City;  and  nobody,  I  should  think,  would  doubt  that  the 
phrase,  as  applied  to  them,  meant  the  carrying  on  of  business  by 
a  person  whose  business  it  was  that  was  carried  on.  Nobody,  I 
should  think,  would  assert  that  every  shopwoman  in  the  City 
carried  on  business  within  the  meaning  of  that  established  phrase- 
ology. I  am  of  opinion,  looking  at  this  Act  of  Parliament,  that 
we  ought  ta  give  the  words  their  primary  business  sense,  already 
well-known  in  the  City,  namely,  the  carrying  on  of  business  by 
the  person  whose  business  it  is.  The  Act  meant  to  extend  the 
jurisdiction  of  the  Mayor's  Court  to  persons  who  carry  on  some 
trade — ^not  to  persond  who  merely  obey  orders.  If  that  be  the 
true  view,  the  words  should  be  construed  as  though  they  had  been 

**  provided  the  defendant  shall  carry  on  hia  or  Tier  business  within 
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1888       the  city  of  London ;"  and  if  that  be  so,  we  hare  two  authorities. 


GsAHAH  accepted  and  acted  upon  for  years — acted  upon  indeed  by  the 
jj^  Court  below  in  the  present  case — which  hare  decided  that  a  clerk 
r__.rr"  ,,«  whose  only  business  is  to  obey  orders  does  not  "carry  on  his  busi- 
ness  "  within  the  meaning  of  those  words,  because  it  is  not  his 
business  that  he  carries  on  but  that  of  his  master.  The  man  who 
cuts  out  for  his  master  gloves  in  a  shop,  although  he  does  in  a 
sense  effectuate  the  business  of  the  production  of  glores,  is  not 
carrying  on  his  own  business  but  his  master's.  It  is  said  that  the 
two  cases  of  Buckley  y.  Hann  (1)  and  Sangster  v.  Kay  (2)  hare 
been  overruled  by  the  decision  of  the  Court  of  Appeal  in  Ex  'parte 
Breullf  In  re  Boune  (3),  and  that  by  reason  of  that  decision  this 
Court  is  obliged  to  hold  that  every  servant  who  does  anything  in 
his  master's  business  in  the  city  of  London  is  himself  carrying  on 
business  within  s.  12.  In  that  case  the  Court  were  construing  the 
words  "carrying  on  business"  in  one  of  the  bankruptcy  rules. 
What  is  the  ground  of  their  decision  ?  They  say  that  they  are 
going  to  decide  the  construction  according  to  their  view  of  the 
object  and  intent  of  the  rule  in  question.  They  also  say  that  the 
words  are  capable  of  an  ordinary  business  sense,  and  an  enlarged 
sense,  and  that  the  object  and  intent  of  the  rule  being  to  provide 
for  the  distribution  of  bankruptcy  business  between  the  Court  of 
Bankruptcy,  which  has  a  general  jurisdiction,  and  provincial 
courts,  they  ought  to  give  to  the  words  the  enlarged  sense,  that 
is,  a  sense  larger  than  their  primary  and  ordinary  business  ^sense. 
But  having  regard  to  the  object  and  intent  of  the  statute  with 
which  we  have  to  deal  in  the  present  case,  which  statute  applies 
to  a  local  jurisdiction  limited  by  boimdaries  defined  on  the  map, 
there  is  nothing  to  oblige  us  to  say  that  the  words,  "  carry  on 
business  within  the  city  of  London,"  should  have  any  other  than 
the  primary  and  ordinary  business  sense  which  would  be  accepted 
in  the  City.  I  think  that  those  words  mean  to  describe  a  person 
managing  or  conducting  his  own,  and  not  somebody  else's,  busi- 
ness. He  must  either  manage  or  conduct  a  business  of  his  own 
or  die  business  which  is  managed  or  conducted  for  him  must  be 
his  own.    I  am  of  opinion  that  the  words  are  not  meant  to  apply 

(1)  6  Ex.  43.  (2)  5  Ex.  386. 

(3)  16  Ch.  D.  484. 
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to  a  clerk  who  assists  another  person  to  carry  on  his  business,       1888 

and  is  bound  to  obey  his  employer's  orders,  and  has  himself  no  Graham 
control  or  direction  with  respect  to  that  business.  t  **. 

For  these  reasons,  I  am  of  opinion  that  the  decision  of  the       

^^  ,  *■  Lozd  Ether,  M.R. 

Queen  s  Bench  Division  was  right,  and  this  appeal  fails. 

Fry,  L.  J.  In  this  case  we  have  to  construe  the  words  "  carry 
on  business  within  the  city  of  London  *'  as  a  ground  for  founding 
jurisdiction.  One  must  inquire  what  is  the  natural  meaning  of 
those  words  ?  Do  they  in  their  natural  meaning  include  a  clerk 
employed  in  the  city  of  London  as  was  the  defendant  here  ?  And 
ought  the  natural  meaning  to  be  applied  in  construing  the 
12th  section  of  the  Mayor's  Court  (Extension)  Act,  1857  ?  Now, 
I  think  that  the  expression  "  carry  on  business  "  is  not  ordinarily 
used  in  the  sense  of  a  person  being  busy  or  doing  business  merely. 
A  butler  employed  to  look  after  his  master's  plate  and  perform 
the  other  duties  of  his  occupation  may  be  a  very  busy  man,  but 
he  could  not  be  said  to  be  carrying  on  business.  A  man  who 
busies  himself  about  science,  the  volunteer  movement,  or  politics, 
though  he  may  have  a  great  deal  of  business  to  transact  in  respect 
of  those  matters,  does  not  carry  on  business.  I  think  that  the 
expression  has  a  narrower  meaning  than  that  of  doing  business  or 
having  business  to  do.  In  my  opinion  it  imports  that  the  person 
has  control  and  direction  with  respect  to  a  business,  and  also  that 
it  is  a  business  carried  on  for  some  pecuniary  gain.  If  that  be  so, 
it  seems  evident  that  this  solicitor's  clerk  does  not  carry  on  busi- 
ness in  that  sense.  The  case  of  Ex  parte  Bretill,  In  re  Bowie  (1), 
no  doubt  does  at  first  sight  seem  to  be  contrary  to  the  con- 
struction we  are  putting  upon  the  words  "carry  on  business.'' 
But  the  Court  of  Appeal  were  then  dealing  with  the  Court  of 
Bankruptcy  which  has  a  general  and  universal  jurisdiction,  and 
they  had  to  look  at  the  significance  of  the  words  when  used  in  a 
rule  providing  for  the  distribution  of  business  between  the  London 
Court  of  Bankruptcy  and  provincial  Courts.  I  think  the  decision 
proceeded  on  the  ground  that,  having  regard  to  the  object  and 
intention  of  the  rule,  the  Court  thought  that  they  ought  to  give  a 
secondary  meaning  to  the  words  instead  of  their  primary  and 

(1)  16  Oh.  D.  484. 


V. 

Ltsme. 

Fry,  LJ. 


(5  QUEEN'S  BENCH  DIVISION.  VOL.  XXII. 

1888  ordinary  me^ng.  They  state  the  object  and  intention  of  the 
Graham  ^^1®>  ^^^  ^^7  *^*  *^®  words  used  in  it  are  ambiguous  and  elastic, 
and  they  proceed  to  put  a  meaning  upon  them  which  will  carrj^ 
out  that  object  and  intention.  I  therefore  think  that  their  deci- 
sion is  no  real  authority  against  the  construction  we  are  putting 
upon  the  words  as  used  in  the  12th  section  of  the  Mayor's  Court 
(Extension)  Act,  1857.  I  think  that  those  words  ought  to  be 
construed  according  to  their  ordinary  and  natural  meaning,  which 
would  not  include  a  person  employed  as  the  respondent  was 
here. 

Lopes,  L.J.  I  am  of  opinion  that  the  omission  of  the  word 
"  his  "  in  the  12th  section  of  the  Mayor's  Court  (Extension)  Act, 
1857,  is  immaterial.  I  think  that  the  expression  '^  proyided  that 
the  defendant  shall  carry  on  business  within  the  city  of  London  " 
means  ^^  provided  that  the  defendant  shall  carry  on  his  business 
within  the  city  of  London."  I  also  think  that  those  words  imply 
some  control  and  direction  with  respect  to  the  business  as  dis- 
tinguished from  mere  service,  employment,  or  occupation.  A 
solicitor's  clerk  cannot,  in  my  opinion,  be  said  to  be  carrying  on 
his  business  by  assisting  in  carrying  on  the  business  of  the 
solicitor.  It  is  not  the  clerk's  business,  but  the  solicitor's  which 
is  carried  on.  If  the  construction  for  which  the  appellant  con- 
tends were  applied,  every  shop-assistant  and  every  servant 
employed  in  a  business  in  the  City  would  be  brought  within  the 
12th  section.  The  cases  of  Buckley  v.  Hann  (1),  and  Sangster  v. 
Kay  (2),  are  in  favour  of  this  view ;  and  I  think  that  the  case  of 
Ex  parte  BreuU,  In  re  Bowie  (3)  is  not  inconsistent  with  it.  The 
construction  put  upon  the  words  "  carry  on  business  "  in  that 
case  was  applied  to  the  subject-matter  of  a  bankruptcy  rule  having 
for  its  object  the  distribution  of  business  between  the  London 
Court  of  Bankruptcy  and  provincial  Courts,  but  the  Mayor's 
Court  (Extension)  Act,  1857,  has  a  wholly  different  object, 
namely,  to  extend  the  jurisdiction  of  a  local  Court.  I  may  also 
observe  that  neither  of  the  cases  BucMey  v.  Hann  (1),  and  Sangster 
V.  Kay  (2)  were  cited  in  Ex  parte  BreuU,  In  re  Bowie  (3).    I  am 

(1)  5  Ex.  43.  (2)  5  Ex.  386. 

(3)  IG  Ch.  D.  484. 
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of  opinion  that  we  are  not  bound  to  apply  the  same  construction       1888 


here  as  was  applied  in  that  case.    I  think  that  the  decision  of  the     Gbaham 

Queen's  Bench  Division  was  right,  and  this  appeal  should  be       l^is. 

dismissed. 

'    Appeal  dismissed. 
Solicitors  for  appellant :  Aird  dt  Hood. 

Solicitors  for  respondent :  Groom  &  Co. 

W.  A. 


BICKERS  V.  SPEIGHT.  Nw*  H. 


Fractice — Writ  specially  indorsed — Sufficiency  of  Indorsement — Rules  of 
Supreme  Court^  1883,  Order  iii.^  r.  6,  Order  Jir. 

A  writ  is  specially  indorsed  within  the  meaning  of  Order  in.,  r.  6,  and 
Order  xrv.  if  the  indorsement  gives  sufficiently  specific  particulars  to  bring  to 
the  mind  of  the  defendant  knowledge  as  to  what  the  plaintiifs  claim  is. 

Any  indorsement  which  would  have  been  a  sufficient  special  indorsement 
within  the  meaning  of  s.  25  of  the  Common  Law  Procedure  Act,  1852  (15  Ss  16 
YlcL  c.  76),  to  entitle  the  plaintiff  to  judgment,  under  s.  27,  in  default  of  ap- 
pearance, is  a  special  indorsement  within  the  meaning  of  Order  m.,  r.  6,  and 
Order  XIV. 

Appeal  by  the  plaintiff  &om  the  order  of  Sir  James  Hannen, 
who  had  affirmed  the  order  of  the  master  refusing  to  allow  the 
plaintiff  to  enter  judgment  under  Order  xiv.,  and  giving  leave  to 
defend. 

The  writ  was  indorsed  as  follows :  '^  The  plaintiff's  claim  is 
130Z.  due  to  him  from  the  defendant  under  and  by  virtue  of  an 
assignment  under  the  hand  of  one  Martha  Inman,  and  dated 
July  14, 1888,  particulars  whereof  are  as  follows : "  The  indorse- 
ment then  set  out  the  alleged  assignment  in  these  words ;  ''  I  do 
hereby  authorize  and  request  you  to  pay  to  Mr.  Emanuel 
Bickers  of  &c.,  the  sum  of  130Z.,  being  the  amount  due  or  to 
become  due  from  you  to  me,  as  appears  by  an  I.  O.  U.  signed  by 
you,  and  dated  February  4, 1885,  and  his  receipt  for  the  same 
shall  be  a  good  discharge."  The  1.  0.  U.  was  made  an  exhibit, 
and  contained  the  words  '^for  money  lent." 

Maeaskie,  for  the  defendant.  There  is  a  fatal  objection  to  the 
plaintiff's  appeal.  The  writ  is  not  specially  indorsed  within  the 
meaning  of  the  Bules  of  Supreme  Court,  1883,  Order  iii.,  r.  6, 


V. 

Speiobt. 
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« 

1888  and  therefore  the  plaintiff  cannot  be  entitled  to  judgment  under 
BioKKBa  Order  xiv. :  Parfaite  Freres  v.  Dickinson.  (1)  The  decision  in 
Aston  T.  Hurwitz  (2)  does  not  apply,  for  the  language  of  the  rules 
has  since  been  altered.  By  Order  xx.,  r.  I,  the  special  indorse- 
ment is  to  be  deemed  to  be  the  statement  of  claim.  Therefore 
by  Order  xix.,  r.  4,  it  must  contain  a  statement  of  the  material 
facts  relied  on.  By  Order  xx.,  r.  8,  "  In  every  case  in  which  the 
cause  of  action  is  a  stated  or  settled  account,  the  same  shall  be 
alleged  with  particulars.*'  This  is  not  done  here.  The  expression 
*'  due  or  to  become  due ''  is  insufficient ;  it  should  be  stated  how 
much  is  due,  and  how  much  is  accruing  due.  By  the  last  words 
of  Order  ni.,  r.  6,  '^  such  special  indorsement  shall  be  to  the  effect 
of  such  of  the  Forms  in  Appendix  C,  s.  4,  as  shall  be  applicable 
to  the  case.'*  The  particulars  in  those  forms  are  much  more 
specific  than  in  this  indorsement. 

J.  8.  Green,  for  the  plaintiff.  The  special  indorsement  is 
sufficient  to  shew  the  defendant  what  the  claim  made  against 
him  is,  and  to  afford  him  the  means  of  knowing  whether  it  is  well 
founded  or  not :  Smith  y.  Wilson.  (8) 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  the  judgment  of 
Bramwell,  L.J.,  in  Aston  r,  Hurwitz  (2),  lays  down  the  true  prin- 
ciple on  which  cases  like  the  present  depend,  which  is  that  what 
under  the  Common  Law  Procedure  Act,  1852,  would  hare  been 
held  to  be  a  sufficient  special  indorsement  to  enable  the  plaintiff 
to  sign  judgment  in  default  of  appearance,  is  a  sufficient  special 
indorsement  within  the  meaning  of  Order  ni.,  r.  6,  and  Order  xnr. 
If  sufficient  particulars  are  stated  to  bring  to  the  mind  of  the 
defendant  knowledge  as  to  what  the  plaintiff's  claim  is,  there  is 
a  good  special  indorsement.  This  appears  from  the  decision  in 
Smith  Y.  Wilson  (4)  in  the  Court  of  Appeal.  Jessel,  M.B.,  said  in 
his  judgment  in  that  case :  ^*  Bule  6  of  Order  ni.  requires  that  the 
indorsement  shall  contain  the  particulars  of  the  amoimt  sought 
to  be  recorered.  Its  object  is  well  stated  by  Cockbum,  C.J..  in 
Walker  y.  Hicks  (5),  ^  The  defendant  is  entitled  to  hare  sufficient 
particulars  to  enable  him  to  satisfy  his  mind  whether  he  ought 

(1)  38  L.  T.  (N.S.)  178.  (3)   4  C.  P.  D.  392;  affirmed  5 

(2)  41  L.  T.  (N.8.)  521.  C.  P.  D.  26. 
(4)  5  C.  P.  D.  25.  (5)  3  Q.  B.  D.  8. 
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to  pay  or  resist/  and  Mellor,  J.,  also  in  that  case,  says :  '  Before       1888 
the  plaintiff  can  ask  for  final  judgment,  the  defendant  ought  to     Biokebs 
hare  afforded  him,  by  the  indorsement  of  reasonably  specific     gp,^QHT. 
particulars  of  claim  on  the  writ,  an  opportunity  of  seeing  whether 
the  claim  is  one  to  which  he  has  any  defence  or  not.'    This  writ 
is  indorsed,  *  To  goods,'  and  the  amount  is  carried  out.    Every- 
body knows  what  it  means,  and  the  defendant  also  knows  perfectly 
well  it  means  *  goods  sold  to  you.' " 

It  seems  to  me  therefore  that,  unless  we  are  concluded  by 
express  words  in  the  Bules  of  1883,  we  should  hold  that  this 
writ  is  sufficiently  specially  indorsed,  following  these  two  decisions 
of  the  Court  of  Appeal.  There  are  no  words  in  the  new  Bules 
which  render  those  decisions  inapplicable,  and  therefore,  I  am  of 
opinion  that  the  objection  which  has  been  taken  to  this  special 
indorsement  must  fail. 

Wills,  J.  I  am  of  the  same  opinion.  The  altered  language 
of  the  Bules  of  1883  at  first  sight  seemed  to  raise  a  difficulty, 
but  I  think  the  principle  laid  down  in  Aston  y.  Hurtvitz  (1)  is 
still  applicable.  In  the  present  case  the  contents  of  the  I.  0.  U. 
may  be  reasonably  supposed  to  be  within  the  knowledge  of  the 
defendant,  just  as  in  that  case  the  contents  of  the  account 
rendered  might  be  supposed  to  be  within  the  knowledge  of  the 
person  to  whom  it  had  been  rendered ;  and  the  I.  0.  U.  contains 
the  elements  which  are  wanting  in  the  earlier  part  of  the  in- 
dorsement. 

The  appeal  was  then  heard  on  the  merits,  when  it  appeared 

that  there  was  a  conflict  on  the  affidavits,  and  the  order  giving 

leave  to  defend  was  affirmed. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Godfrey,  Bhodes  dt  Co.,  for  Frank  Dwyer, 
DewAury. 

Solicitor  for  defendant :  W.  J.  Mitton,  for  Hammond,  Bradford. 

(1)  41  L.  T.  (N.S.)  621. 

P.  B.  H. 
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1888  [IN  THE  COURT  OP  APPEAL.] 
Nov.  14, 19. 
SMITH  V.  EDWARDES. 

Pi-adice — SdicUor — Action  on  untaxed  BxU  of  CotU — Summons  for  Liberty  to 
sign  Final  Judgment— Form  of  Order-- Solicitors  Ady  1843  (B  d:  1  Vict. 
c.  73),  «.  37 — Order  xf  r.,  r.  1. 

In  an  action  upon  a  solicitor's  untaxed  bill  of  costs,  where  the  defendant 
admits  the  retainer  and  the  work  done,  and  only  disputes  the  propriety  of  the 
charges,  an  order  giving  leave  to  sign  final  judgment  under  Order  xiv.,  r.  1, 
may  be  made  after  appearance  and  before  taxation  of  the  bill,  provided  that  the 
order  preserves  the  right  of  the  defendant  under  s.  37  of  the  Solicitors  Act, 
1843,  to  the  costs  of  taxation  of  the  bill,  if  more  than  one-sixth  is  taxed  off  it. 
Such  an  order  should  direct  that  the  bill  of  costs  be  taxed  pursuant  to  that 
statute,  and  that  judgment  be  signed  for  the  amount  of  the  master's  allocatur. 

The  proper  form  of  order  settled  by  the  Court  of  Appeal. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division  affirm- 
ing an  Older  made  by  a  judge  in  chambers  giring  leave  to  sign 
final  judgment  under  Order  xrv.  r.  1. 

The  plaintiff,  a  solicitor,  issued  a  writ  of  summons  against  the 
defendant  on  June  29,  1888,  to  recover  161Z.  93.  3d,,  the  amount 
of  four  bills  of  costs  for  certain  conveyancing  business  done  by 
him  for  the  defendant.  The  bills  had  not  been  taxed.  The 
defendant  entered  an  appearance  in  due  course,  and  upon  the 
same  day  presented  a  petition  in  the  Chancery  Division  praying 
that  three  of  these  bills  might  be  taxed  under  the  provisions  of 
the  Solicitors  Act,  1843.  The  fourth  bill  was  not  included  in 
the  petition,  as  the  defendant  then  disputed  it  altogether ;  and 
on  July  6  an  order  was  made  ex  parte  that  the  bills  should  be 
taxed  by  a  Chancery  taxing  master,  which  order  was  subse- 
quently dissolved  on  the  groimd  that  it  should  have  included  the 
whole  of  the  four  bills,  and  not  some  of  them  only.  On  July  9 
the  plaintiff  took  out  a  summons  for  liberty  to  sign  final  judg- 
ment imder  Order  xrv.  r.  1,  upon  which  the  master  refused  to 
make  any  order.  Upon  appeal  to  Butt,  J.,  it  appeared  that  the 
defendant  admitted  that  the  work  had  been  done  for  him  by  the 
plaintiff,  and  that  the  action  was  undefended  except  as  to  the 
amount  of  the  plaintiff's  charges  for  the  work.    The  learned 
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judge  thereupon  made  an  order  giving  the  plaintiff  liberty  to       1888 
sign  judgment  "  for  the  amount  indorsed  on  the  writ,  subject  to      g^^ 
taxation,  and  costs  to  be  taxed.**    An  appeal  by  the  defendant  £,j^][j|„^ 
to  the  Divisional  Court  (Lord  Coleridge,  C. J.,  and  Bowen,  L. J.) 
was  dismissed,  the  Court  stating  that  they  had  been  informed  by 
one  of  the  masters  that  the  order  was  made  in  the  ordinary  form 
in  use  in  such  cases,  and  that  they  could  not  interfere  with  an 
established  practice. 
The  defendant  appealed. 

ChanneUf  Q.C.,  and  Anderton,  (A.  0.  Walter,  with  them),  for  the 
defendant.  Assuming  that  this  is  a  specially  indorsed  writ, 
although  it  is  for  an  amoimt  subject  to  reduction  upon  taxation, 
the  form  in  which  the  order  for  judgment  is  drawn  up  is  wrong. 
By  s.  37  of  the  Solicitors  Act,  1843,  a  defendant  who  is  sued 
upon  a  solicitor's  bill  of  costs  like  those  in  question  may  apply 
to  the  Chancery  Division  for  a  taxation  of  the  bill,  and  if  a 
sixth  of  the  eunoimt  is  taxed  off  the  bill  the  costs  of  the  refer- 
ence to  taxation  must  be  paid  by  the  solicitor.  This  order  is  an 
order  for  taxation  in  the  action  itself,  and  not  for  a  taxation 
under  the  Solicitors  Act,  and  the  costs  of  taxing  the  bills  will 
have  to  be  paid  by  the  defendant  as  part  of  the  costs  of  the 
action.  He  is  thus  deprived  of  the  benefit  of  the  provisions  of 
8.  37  of  the  Solicitors  Act,  and  the  order  is  wrong.  The  order 
should  direct  that  the  plaintiff  shall  have  the  costs  of  the 
action,  but  that  the  costs  of  taxation  of  the  bills  shall  follow  the 
Solicitors  Act :  Larkin  v.  Mclnerney  (1). 

A^land,  Q.C.,  and  Theodore  BAtony  for  the  plaintiff. 

Cur.  adv.  vuU. 

1888.  Nov.  19.  LoBD  Esheb,  M.B.  The  plaintiff  in  this  action 
is  a  solicitor,  and  he  has  brought  an  action  to  recover  the  amount 
of  certain  bills  of  costs  for  work  done  by  him  for  the  defendant. 
After  the  defendant  had  appeared  to  the  writ  the  plaintiff  took  out 
a  summons  under  Order  xrv.,  r.  1,  for  leave  to  sign  judgment  at 
once,  on  which  the  master  made  no  order.  When  before  the 
judge  in  chambers  it  was  admitted  by  the  defendant  that  he  had 

(1)  16  L.  Rep.  Ir.  246. 
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1888        no  absolute  defence  to  the  action,  the  work  having  been  done  by 

Surm      ^^  plaintiff  for  him ;  but  he  said  that  he  disputed  the  plaintiff's 

Edwabdes.   ^^^g®8  ^^'^d  the  amount  of  his  bills  of  costs,  and  wished  the  bills 

,  _,JT"««  to  b®  taxed.    Upon  this  admission  the  learned  judge  made  an 

Lord  EBoeTt  M.B>  *"  */       ^ 

order  that  the  plaintiff  should  be  at  liberty  to  sign  judgment  '^  for 
the  amount  indorsed  on  the  writ,  subject  to  taxation,  and  costs 
to  be  taxed.''     That  order,  the  defendant  says,  is  an  order  for  an 
interlocutory,  and  not  for  a  final,  judgment,  and  cannot  therefore 
be  made  under  Order  xiv.,  r.  1 ;  and  he  says  further  that  as  the 
order  stands,  if  after  the  bills  of  costs  haye  been  taxed  more  than 
one-sixth  of  the  amount  has  been  taxed  off,  the  defendant  will 
be  deprired  of  the  consequences  which  the  Solicitors  Act,  1843, 
says  are  to  result  from  such  a  taxation,  that  the  costs  of  the 
taxation  shall  be  paid  by  the  solicitor.    To  this  contention  two 
answers  are  made  by  the  plaintiff;  first,  that  there  is  an  estab- 
lished practice,  which  has  neyer  been  set  aside,  to  draw  up  orders 
for  judgment  under  Order  xiv.  in  this  form;  and,  secondly,  that 
such  a  form  does  not  take  away  from  the  defendant  any  rights 
which  he  may  have  under  the  Solicitors  Act,  1843.     Upon 
appeal  to  the  Divisional  Court  this  order  was  affirmed,  the  learned 
judges  being  apparently  under  the  impression,  after  consulting 
one  of  the  masters,  that  the  order  was  drawn  up  in  accojdance 
with  the  established  practice,  with  which  they  declined  to  inter- 
fere.    Since  the  argument  of  this  appeal  we  have  applied  to 
another  master  of  the  Queen's  Bench  Division  and  also  to  the 
master  who  was  consulted  by  the  Lord  Chief  Justice  and  Bowen, 
L.  J.,  and  they  both  tell  us  that  this  order  is  not  in  the  ordinary 
form,  but  is  contrary  to  it.    There  has,  therefore,  been  a  misap- 
prehension in  the  Divisional  Court,  arising  in  all  probability 
from  the  master  understanding  the  question  put  to  him  to  be 
one  as  to  the  existence  of  an  established  practice  as  to  orders 
made  upon  applications  under  Order  xiv.,  where  the  action  is 
brought  upon  a  solicitor's  bill.    It  is  true  that  there  is  an  estab- 
lished practice  in  dealing  with  such  applications;   it  is  not, 
however,  to  draw  up  these .  orders  in  this  form,  but  in  a  very 
different  one.    We  have  therefore  to  see  how  far  we  can  say  that 
we  do  not  object  to  the  practice  which  has  grown  up,  and  whether 
the  judgment  in  this  case  ought  to  be  allowed  to  stand,  for  which 
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purpose  we  must  carefully  consider  the  rules  of  practice  and  the        1988 
provisions  of  the  Solicitors  Act.  Bmiib 

Now  it  is  clear  that  when  a  summons  is  taken  out  under  edwabdbl 
Order  xiy.,  r.  1,  there  is  only  one  order  which  can  be  made  upon  i^^^^^  ^.b. 
it ;  it  must  be  an  order  that  final  judgment  be  entered  for  a 
definite  amount ;  that  is  the  only  order  which,  strictly  speaking* 
can  be  made.  A  taxation  made  in  the  way  suggested  by  this 
order  would  not,  I  think,  be  a  taxation  under  the  Solicitors  Act, 
and  if  it  were  carried  out  in  that  way  the  defendant  would  be 
deprived  of  his  rights  under  that  Act,  viz.,  that  where  there  is  a 
taxation  under  that  statute,  and  more  than  one-sixth  of  the  bill 
is  taxed  off,  the  costs  of  the  reference  to  taxation  are  to  be  paid 
by  the  solicitor.  We  must,  therefore,  be  careful  to  see  what  can 
properly  be  done  upon  such  an  application  as  the  present,  and 
how  tea  we  can  adopt  the  practice  which  has  grown  up. 

Upon  a  summons  taken  out  under  Order  xnr.,  r.  1,  if  the 
defendant  disputes  the  right  of  the  plaintiff  to  judgment  at  all, 
or  to  judgment  for  part  of  the  sum  claimed,  it  would  seem  clear 
that,  if  he  can  convince  the  Court  that  he  has  reasonable  grounds 
for  either  contention,  there  cannot  be  judgment  for  the  amount 
indorsed  on  the  writ.  If  the  defendant  admits  the  claim  to  a 
certain  amount,  but  disputes  all  beyond  it,  then  the  judge 
could  direct  judgment  for  the  admitted  amount;  but  if  no 
amount  were  admitted,  or  seen  clearly  to  be  due,  then  the  judge 
could  strictly  refuse  to  make  any  order  under  Order  xiv.,  r.  1. 
He  could  not  say,  "  I  will  make  an  order  for  the  amount  found 
to  be  due  upon  inquiry."  That  is  not  the  meaning  of  the  rule ; 
and  I  think  therefore  that  an  order  for  judgment  cannot  be  made 
in  the  form  in  which  this  order  is  made.  It  is  obvious  that 
"  subject  to  taxation  "  means  ''  to  be  altered  and  diminished  by 
taxation,'*  that  is,  by  an  inquiry.  It  is  therefore  not  an  order 
for  final  judgment.  As  far  as  it  is  a  judgment  for  the  amount 
indorsed  on  the  writ,  it  is  interlocutory  only.  It  is  an  order  for 
interlocutory  judgment,  to  become  final  upon  the  holding  of  an 
inquiry,  and  it  cannot  be  within  the  meaning  of  Order  xrv.,  r.  1. 
The  strict  practice,  no  doubt,  would  be  as  follows :  where  a  sum- 
mons is  taken  out  under  Order  xiv.,  r.  1,  and  the  defendant 
raises  the  same  contention  as  was  raised  in  the  present  case,  the 
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1888        summons  would  be  dismissed,  but  the  defendant  would  take  out 
Smith      ^  summons  for  taxation  of  the  bill  under  the  Solicitors  Act,  and 

EdwIbdm.  ^t^^  *^^  *"^o™*  ^^  ^^  "ri^^d  at  and  the  master's  allocatur 
,  _^irr'  „^  given,  another  summons  would  be  taken  out  under  Order  xiv., 
r.  1.  But  Yirhat  would  be  the  advantage  of  such  a  practice? 
Upon  the  first  summons  under  Order  xiv.  there  would  be  one 
set  of  costs ;  upon  the  summons  to  tax  there  would  be  another 
set  of  costs ;  and  upon  the  final  summons  under  Order  xiv.  yet 
another  set  of  costs.  That  is  a  state  of  things  which  every  Court 
has  used  its  ingenuity  to  avoid,  if  possible ;  and  the  heaping-up 
of  such  unnecessary  costs  has  been  avoided  without  any  mischief 
by  the  course  of  practice  adopted. 

The  practice  has  been,  under  such  circumstances,  to  treat  the 
powers  of  the  Court  or  judge  as  being  so  enlarged  as  to  enable 
it  to  make  an  order  to  tax  the  bill  without  going  through  the 
form  of  dismissing  the  summons  and  then  taking  out  another 
similar  summons  after  taxation.  To  that  there  can  be  no  objec- 
tion. By  the  admission  of  the  defendant  there  will  inevitably  be 
judgment  against  him  for  an  ascertainable  sum,  which,  when 
ascertained,  will  enable  the  plaintiff  to  proceed  under  Order  xiv. 
The  practice  has  been,  instead  of  having  two  snnmionses,  to  make 
an  order  as  though  there  were  a  summons  to  tax  the  bill  of  costs 
under  the  Solicitors  Act ;  that  preserves  to  the  defendant  all  his 
rights  under  that  statute  ;  and  to  treat  the  summons  under 
Order  xiv.  as  a  continuing  summons,  so  that,  without  making 
any  fresh  application,  the  plaintiff  can  sign  judgment  for  the 
amount  found  due  by  the  allocatur.  This  practice  seems  to 
carry  out  the  intention  of  the  framers  of  the  rules,  and  also  to 
preserve  all  the  legal  rights  of  the  parties  under  Order  xrv.  and 
under  the  Solicitors  Act ;  and,  therefore,  upon  a  summons  under 
Order  xrv.  this  practice  may  be  followed,  but  the  order  must  be 
drawn  up  in  a  form  shewing  what  is  to  be  done,  and  preserving 
the  rights  of  the  parties.  The  form  shewn  to  us  by  the  masters 
did  practically  carry  this  out,  but  my  brother  Fry  has  drawn  up 
a  form  of  order  which  is  in  effect  the  same,  but  somewhat  more 
explicit,  and  which  under  such  circumstances  may  be  used  with- 
out objection.  I  think,  therefore,  that  the  objection  to  the  order 
made  in  the  present  case  must  succeed,  and  that  the  appeal  must 
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be  allowed ;  the  order  appealed  from  will  be  replaced  by  one  in       1888 
the  form  which  we  have  approved.  Skitr 

I  wish  it  to  be  distinctly  understood  that  nothing  that  I  haye    bdwabdm 
said  is  to  be  taken  as  preventing  anybody  from  objecting  to  the  j^^" 
master's  allocatnry  and  exercising  his  ordinary  right  of  appeal 
from  it. 

Fbt,  L. J.  There  are  two  objections  to  this  order,  which  gives 
liberty  to  sign  judgment  for  the  amount  indorsed  on  the  writ 
subject  to  taxation.  In  that  order  there  is  no  finality,  for  the 
amount  does  not  appear  in  the  judgment,  which  was  intended  to 
be  final  and  not  interlocutory,  and  not  to  be  for  an  amount 
capable  of  being  reduced  by  some  subsequent  proceeding.  The 
second  objection  is,  that  the  right  of  the  defendant  to  the  costs  of 
of  taxation  if  one-sixth  of  the  bill  is  taxed  off,  which  is  given  by 
the  Solicitors  Act,  1843,  seems  to  be  lost  by  the  order ;  at  any 
rate,  the  order  as  drawn  up  leaves  it  doubtful  whether  that  right 
is  preserved.  I  think,  therefore,  that  the  order  cannot  stand  in 
its  present  form,  and  a  form  of  order  has  been  settled  by  us  after 
consultation  with  the  masters,  which  will  for  the  future  be  the 
proper  form  to  follow  in  cases  like  the  present. 

I  may  make  one  or  two  observations  on  the  effect  of  an  order 
in  this  form.  The  direction  that  there  shall  be  a  taxation  pur- 
suant to  the  statute  makes  the  order  carry  with  it  the  statutory 
consequences  of  such  a  taxation ;  it  preserves  all  rights  of  objec- 
tion and  appeal,  and  to  the  costs  of  the  taxation ;  all  this  is 
imported  into  the  order  by  the  reference  to  the  statute.  The 
master's  allocatur  will  be  final ;  it  will  be  an  allocatur  after  the 
addition  or  subtraction  (as  the  case  may  be)  of  the  costs  of  tax- 
ation of  the  bill  according  to  the  statute,  and  it  will  be  for  a 
definite  amount  for  which  final  judgment  may  be  signed.  That 
is  the  order  for  which  the  defendant  asks,  and  we  have  no  diffi- 
cidty  in  making  it.  Cases  may  arise  in  which  the  defendant 
inay  object  to  the  making  of  any  order  for  judgment  under 
Older  xiv.,  and  in  such  an  event  I  agree  with  an  intimation  of 
the  Master  of  the  Bolls  that  such  an  order  could  be  made  even 
against  an  objecting  defendant. 

I  may  add,  though  it  is  unnecessary  to  decide  the  point  now, 
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1888        that  I  can  see  no  reason  why,  in  the  exercise  of  its  general  juris- 
Smith      diction,  the  Conrt  should  not  order  a  reference  to  taxation,  and, 
Edwabdes.  ^^^^^  ^^  special  jurisdiction,  give  judgment  for  the  amount  so 
to  be  ascertained. 

Lopes,  L.  J.    I  am  of  the  same  opinion. 

Appeal  allowed. 


The  following  is  the  form  of  order  drawn  up  hj  Fry,  L. J.,  and 
approved  by  the  Court : — 

**  It  is  ordered  that  the  bills  of  costs  on  which  this  action  is  brought  be 
referred  to  the  taxing  master  pursuant  to  the  statute  6  &  7  Vict  c.  73,  and 
that  the  plaintiff  give  credit  at  the  time  of  taxation  for  all  sums  of  money 
receiyed  by  him  from  or  on  account  of  the  defendant.  And  let  the  plaintiff  be 
at  liberty  to  sign  judgment  for  the  amoimt  of  the  master's  allocatur  in  the  said 
taxation,  and  costs  to  be  taxed." 

Solicitor  for  plaintiff:  C.  F.  Smith. 
Solicitors  for  defendant :  Slark  d:  Metcalfe. 

W.  J.  B. 


Dee,  1.  [IN  THE  COURT  OP  APPEAL.] 

STEEDMAN  v.  HAKIM. 

Practice — Appeal  from  ChamberB — Appeal  from  Order  made  during  Vaoalion — 

Time — Order  lil,  rr.  3,  5;  Order  liy.^  r.  24, 

In  an  appeal  from  the  decision  of  a  judge  at  chambers  given  in  vacation,  two 
clear  days  notice  of  motion  must  be  given  within  five  days,  and  for  a  day  within 
eight  days,  after  the  decision,  although  no  Divisional  Court  sits  within  the 
eight  days. 

This  was  an  appeal  from  an  order  of  Denman,  J.,  at  chambers 
affirming  an  order  of  the  master  giving  the  defendant  uncon- 
ditional leave  to  defend  the  action. 

The  order  of  Denman,  J.,  was  made  on  September  11,  and  on 
October  1  the  plaintiff  served  the  defendant  with  a  notice  of 
motion  by  way  of  appeal  for  October  24. 

Clayton^  for  the  defendant.  There  is  a  preliminary  objection 
that  the  appeal  is  out  of  time.  The  notice  ought  to  have  been 
given  within  eight  days,  and  so  that  the  motion  conld  have  been 
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heard,   if  necessary,  within   eight    days:   Order   Liv.,  r.   24;        1888 
Order  Ln.,  r.  3,  5.  Stbedmax 

ScnUton,  for  the  plaintiff.    The  appeal  is  not  out  of  time,      hi^ 
This  case  is  within  the  latter  part  of  rule  24  of  Order  liv.,  there 
having  been  no  Court  which  could  hear  the  motion  before 
October  24,  for  which  day  notice  was  given.    [He  cited  Walling^ 
ford  V.  Mutual  Society,  (1)] 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  this  preliminary 
objection  must  prevail.  The  practice  is  not  now  the  same  as  it 
was  when  Buntz  v.  Sheffield  (2)  was  decided,  for  since  that  case 
the  second  part  of  Order  liv.,  r.  24,  has  been  added.  Under  the 
then  practice  a  man  might  have  taken  every  step  in  his  power  to 
enable  him  to  appeal  and  yet  have  been  defeated,  which  was  un- 
doubtedly an  unjust  state  of  things.  Now,  however,  by  the 
addition  of  the  alternative  in  the  last  part  of  the  rule,  that 
injustice  is  prevented,  and  a  man  is  not  deprived  of  his  right  of 
appeal  because  a  Court  does  not  happen  to  sit  within  the  eight 
days.  It  is  now  provided  that,  as  far  as  the  hearing  of  the  appeal 
is  concerned,  if  there  is  no  Court  to  hear  it  within  eight  days 
the  time  for  hearing  is  extended.  By  Order  lil,  rr.  3,  5,  it  is  a 
condition  precedent  to  the  right  of  obtaining  a  hearing  that  two 
clear  days'  notice  of  motion  shall  be  given.  The  true  effect  of 
these  three  rules,  when  read  together,  is  that  every  appeal  from 
chambers  must  be  by  notice  of  motion  properly  given  within 
eight  days,  even  during  the  vacations.  Thesiger,  L.J.,  points 
out  in  ButUz  v.  Sheffield  (3)  that  the  sitting  of  a  Divisional  Court 
during  the  Long  Vacation  is  contemplated  by  the  rules,  and  as  a 
matter  of  fact  I  have  myself  sat  in  such  a  Divisional  Court.  If 
in  this  case  it  had  happened  that  a  Divisional  Court  had  sat 
during  the  last  vacation  this  appeal  could  not  have  been  heard 
upon  the  notice  which  had  been  given.  Ko  injustice  whatever 
is  caused  to  anyone  by  the  present  practice.  Notice  of  motion 
by  way  of  appeal  from  chambers  must  be  given  during  the  vaca- 
tions just  the  same  as  during  the  sittings :  otherwise  the  right  of 
appeal  would  be  very  largely  extended  in  matters  arising  during 
the  vacations,  which,  in  my  opinion,  was  never  intended. 

(t)  5  App.  Gas.  685,  691         (2;  4  Ex.  D.  150.         (3)  4  Ex.  D.  at  p.  153. 
Vol.  XXII.  C  2 
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1888  Cave,  J.    I  am  of  the  same  opinion.    It  can  clearly  be  inferred 

Steedman"  from  the  langaage  of  the  rules  that  our  construction  of  them  is 

right.    Order  liv.,  r.  24,  says :  "  Every  appeal  to  the  Court  from 

any  decision  at  chambers  shall  be  by  motion  and  shall  be  made 

within  eight  days  after  the  decision  appealed  against,  or  if  no 

Court  to  which  such  appeal  can  be  made  shall  sit  within  such 

eight  days,  then  on  the  first  day  on  which  any  such  Court  may 

be  sitting  after  the  expiration  of  such  eight  days."    By  Order  Lii., 

r.  3,  the  motion  must  be  made  upon  notice,  and  by  rule  5  there 

must  be  at  least  two  clear  days  between  the  service  of  a  notice  of 

motion  and  the  day  named  in  the  notice  for  hearing  the  motion. 

Therefore,  reading  these  three  rules  together,  it  follows  that 

notice  must  be  given  within  eight  days,  and  such  a  notice  as 

would  enable  the  motion  to  be  heard  within  eight  days,  which, 

to  comply  with  the  rule  requiring  two  clear  days,  must  actually 

be  given  within  five  days.    The  latter  part  of  Order  liv.,  r.  24, 

only  relates  to  the  hearing  of  the  motion,  and  therefore  whether 

a  Court  be  sitting  or  not  a  two  clear  days'  notice  must  be  given 

within  five  days ;  when  the  appellant  has  done  that  he  has  done 

everything  necessary  in  order  to  have  his  appeal  heard,  and 

under  the  present  practice  his  notice  of  motion  is  entered  in  a 

list  and  comes  on  to  be  heard  where  there  is  a  Court  sitting  able 

to  hear  it.     I  therefore  come  to  the  conclusion  that  in  this 

case  the  appellant  has  not  done  that  which  the  rules,  impliedly 

at  any  rate,  require  him  to  do,  and  that  he  has  not  given  a 

due  notice  of  motion  which  could  have  been  heard  within  eight 

davs. 

Appeal  dismissed. 

W.A. 
The  plaintiff  appealed. 

1888.  Nov.  28.  ScrtUton,  for  the  plaintiff. 

Henn  CoUins^  Q.C.,  and  Clayton,  for  the  defendant.  The  argu- 
ments were  the  same  as  in  the  court  below.  The  following 
additional  cases  were  cited :  BurUz  v.  Sheffield  (1) ;  Stirling  v. 
Dvharry  (2)  ;  In  re  CouUon,  Hamling  v.  EUioU  (3). 

Our.  adv.  vuli. 

(1)  4  Ex.  D.  150.  (2)  5  Q,  B.  D.  65. 

(3)  34  Gh.  D.  22. 
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Dec  1.   Lord  Esheb,  M.R     In  this  case  an  interlocutory       1888 
order  was  made  at  chambers  by  Denman,  J.,  on  September  11,    Studhax 
and  on  October  1  notice  of  motion  by  way  of  appeal  for  October  24     hakhi. 
was  given  by  the  plaintiff  to  the  defendant ;  and  on  this  day  the 
motion  wonld  have  been  made  but  for  the  fact  that  the  list  was 
full,  so  that  it  was  not  actually  made  till  Noyember  1.    A  pre- 
liminary objection  was  taken  to  the  hearing  of  the  motion,  not 
on  the  ground  that  Noyember  1  was  the  wrong  day  upon  which  to 
make  it,  but  upon  the  ground  that  the  notice  of  motion  was  served 
too  late.    The  notice  was  served  on  October  1,  so  that  it  was  ob- 
viously given  more  than  two  clear  days  before  the  day  on  which  it 
was  intended  to  move  the  Court.    The  objection,  however,  is  that 
it  ought  to  have  been  given  within  five  days  of  September  11,  the 
date  of  the  decision  appealed  against ;  and  the  solution  of  this 
question  depends  upon  the  true  construction  to  be  placed  upon 
Order  uv.,  r.  24,  and  Order  Lii.,  ^.  5.    It  is  said  that  upon  a 
comparison  of  these  two  rules  it  will  be  seen  that  it  is  implied, 
though  obviously  it  is  not  expressly  directed,  that  notice  of 
appeal  from  an  interlocutory  order  must  be  given  within  five  days 
of  the  date  of  the  order.    Now  if  this  implication  is  to  be  made 
from  these  two  rules,  it  could  not  be  made  from  them  as  they 
stand  now.    Looking  at  Order  Liv.,  r.  24,  it  is  plain  that  it  gives 
two  different  days  upon  which  the  motion  can  be  made ;  it  does 
not  give  them  alternatively,  so  as  to  enable  the  appellant  to 
make  his  motion  on  which  of  the  two  he  pleases,  but  it  gives  two 
different  days  which  will  be  available  under  different  circum- 
stances.   If  a  Court  is  sitting  on  the  eighth  day  after  the  decision 
appealed  against,  then  the  motion  must  be  made  on  that  day ;  if 
no  Court  is  sitting  on  the  eighth  day,  then  it  must  be  made  on 
the  first  day  on  which  a  Court  sits  afterwards ;  this  it  is  clear  is 
not  an  alternative,  but  a  substantive  rule  for  differing  sets  of 
circumstances.    Then  by  Order  lii.,  r.  5,  there  must  be  two  clear 
days  between  the  service  of  a  notice  of  motion  and  the  day 
named  in  the  notice  for  hearing  the  motion ;  so  that  if  the  motion 
is  to  be  made  on  the  eighth  day  it  is  a  necessary  implication 
that  the  notice  of  motion  must  be  given  on  the  fifth  day  after 
the  decision.    If,  however,  the  motion  is  to  be  made  on  the  other 
day  mentioned  in  Order  uv.,  r.  24,  i.e.,  on  the  first  day  on  which 

C  2  2 
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1888  a  Court  site  after  the  eighth  day  (there  being  no  Court  sitting  on 

Stbbdman  ^^^  eighth  day),  then  it  is  plain  that  according  to  the  strict 

2*  grammatical  construction  of  Order  Ln.,  r.  5,  the  notice  of  motion 

—  mifi^ht  be  given  two  clear  days  before  that  other  day.    It  ia 

Lord  IUmt,  H.B.        o  o  ^  -^ 

evident  that  the  problem  presented  to  us  cannot  be  solved  by  a 
mere  grammatical  interpretation  of  these  rules  as  they  now  stand, 
and  we  are  bound  to  look  at  their  history. 

Now,  Order  Lrv.,  r.  24  (1),  originally  provided  simply  that  every 
appeal  from  chambers  should  be  by  motion,  and  should  be  made 
within  eight  days  after  the  decision  appealed  against,  and  at  that 
time  Order  lu.,  r.  5  (1),  was  also  in  existence,  so  that  it  was  a 
necessary  implication  from  these  two  rules  as  they  then  stood 
that  the  notice  of  motion  must  be  given  within  five  days  after 
the  decision  at  chambers.  For  a  long  time  these  rales  remained 
unaltered ;  but  the  difficulty  arose  thi^t  sometimes  no  Divisional 
Court  sat  in  the  Long  Vacation,  and  in  "RwnJtz  v.  Sheffield  (2)  the 
Court  of  Appeal  reluctantly  came  to  the  conclusion  that,  although 
the  notice  of  motion  had  been  given  within  the  five  days,  the 
motion  could  not  be  made  because  no  Divisional  Court  was 
sitting  on  the  eighth  day.  A  suggestion  was  made  in  the  judg- 
ment in  that  case  that  the  rule  should  be  altered,  and  an  altera* 
tion  was  made  by  adding  the  words  which  now  form  the  second 
half  of  Order  uv.,  r.  24.  If  the  judges  in  making  the  alteration 
had  intended  to  do  away  with  the  then  recognized  rule  that 
notice  of  motion  must  be  given  within  five  days  they  would  have 
done  so  in  express  terms.  Can  we  see  any  reason  why  they 
should  not  have  done  so  ?  It  seems  to  me  easy  to  find  a  good 
reason.  There  would  be  a  grave  inconvenience  in  allowing  the 
notice  of  appeal  to  stand  over  for  a  long  time  upon  a  mere  doubt 
as  to  whether  a  Divisional  Court  would  be  likely  to  be  sitting, 
and  so  leaving  it  open  to  the  defeated  party  to  decide  whether  he 
will  give  his  notice  two  days  before  October  24  or  two  days 
before  some  day  on  which  a  Court  might  be  announced  to  sit ; 
and  we  do  not  intend  to  adopt  a  view  of  these  rules  which 
would  be  so  inconvenient  in  its  consequences  and  might  result  in 

(1)  In  the  original  Kules  of  Court      bered  as  Order  uv.,  r.  6,  and  Order  liil, 
made  in  1875,  these  rules  were  num-      r.  4,  respectively. 

(2)  4  Ex.  D.  150. 
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inflicting  considerable  hardship  upon  the  party  who  had  been       isss 
successful  in  chambers.    If  a  notice  of  motion  could  be  given    Steidman" 
at  so  late  a  date,  everything  which  it  was  intended  by  a  judge's      w^m 
order  in  chambers  to  be  done  might  have  been  done,  and  yet  every        -—  „  „ 
thing  would  be  re-opened  by  the  appellant's  notice  of  motion ;  for 
example,  if  an  order  had  been  made  by  a  judge  at  chambers  under 
Order  xiv.,  r.  1,  giving  liberty  to  sign  final  judgment,  everything 
might  be  completed  during  the  Long  Vacation  and  the  judgment 
satisfied,  and  yet  the  whole  question  might  be  re- opened  two 
days  before  the  sittings.    I  come,  therefore,  to  the  conclusion 
that  the  judges  in  making  this  addition  to  the  rule  did  not  intend 
to  do  away  with  the  recognised  practice  arising  by  necessary  im- 
plication from  the  then  existing  rules,  that  notice  of  motion  by 
way  of  appeal  from  a  judge  in  chambers  must  be  served  within 
five  days  of  the  decision  appealed  against.    The  notice  of  motion 
given  in  the  present  case  was  therefore  too  late,  and  all  notices 
similarly  given  are  too  late.     The  decision  of  the  Divisional 
Court  was  right  and  must  be  affirmed. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  It  is  said  that  a  notice 
of  motion  given  two  clear  days  before  a  Court  sat  which  could 
hear  the  appeal  would  be  a  good  notice  within  Order  liv.,  r.  24, 
and  Order  Lii.,  r.  5.  I  cannot  yield  to  this  contention.  The 
notice  must  be  a  good  notice  at  the  time  when  it  is  received  by 
the  respondent,  so  that  he  may  know  whether  he  shall  attend 
to  it  or  not  It  is  conceded  that  if  a  Divisional  Court  had  sat 
within  eight  days  of  the  decision  in  the  present  case,  this  notice 
of  motion  would  have  been  bad ;  it  can  therefore  only  be  upheld 
on  a  contingency,  the  contingency  that  a  Court  would  not  sit 
until  at  least  two  clear  days  after  it  had  been  served,  and  it  is 
therefore  a  bad  notice.  In  my  opinion  the  notice,  to  be  good, 
must  be  served  two  clear  days  before  the  eighth  day  from  the 
making  of  the  order  appealed  against,  that  is  to  say,  not  later 
than  the  fifth  day  after  that  date ;  it  will  then  come  on  on  the 
eighth  day  or  on  the  earliest  day  thereafter  on  which  a  Court 
sits.  This  construction  of  the  rules  is  one  of  great  practical 
utility;  it  does  not  allow  the  appellant  to  remain  quiet  from 
August  13  to  October  21,  without  giving  any  notice  to  the 
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1888  respondent  of  his  intention  to  appeal.  And  it  mnst  further  be 
Steedman  remembered  that  if  the  notice  is  given  within  five  days  of  the 
decision,  it  would  be  competent  for  the  respondent  to  ask  that 
a  Divisional  Court  might  sit  to  dispose  of  it  during  the  vacation, 
which  would  probably  be  done  if  there  were  sufficient  business  to 
justify  the  formation  of  a  Court,  but  which  could  not  possibly  be 
done  if  the  notice  were  not  given  till  two  or  three  days  before 
the  ^commencement  of  the  sittings.  This  notice  was  therefore 
bad,  and  the  decision  of  the  Divisional  Court  must  be  affirmed. 

Lopes,  L.  J.  I  am  entirely  of  the  same  opinion.  The  question 
depends  upon  the  true  construction  of  Order  lit.,  r.  24,  and  in 
my  opinion  the  words  added  to  the  original  rule  were  not  in- 
tended to  interfere  with  the  practice  which  existed  up  to  the  time 
of  that  addition. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Saw  d:  Son. 
Solicitors  for  defendant  :  Thompson  &  Ward. 

W.  J.  B. 
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[CROWN  CASE  RESERVED.]      V  1888 

/line  IG ; 
THE  QUEEN  v.  CLARENCE.  JVbr.  10. 


^ 


Cnmiwd  Law — Eushand  and  Wife — Communication  of  Venei^eal  Disease — 
Offertoes  against  the  Person — Offences  against  Women — *^  Unlawfully  and 
maliciously  inflicting  grievous  hodily  harm  **  — ^^ Assault  occasioning  acttial 
hoday  harm''— 2^  &  25  Vict.  c.  100,  ss.  20,  47. 

The  prisoner  was  convicted  upon  an  indictment  charging  him  with  "  unlaw- 
fully and  maliciously  inflicting  grieyous  bodily  harm  "  upon  his  wife,  and  with 
*<  an  assaxilt "  upon  her  *'  occasioning  actual  bodily  harm,"  under  ss.  20  and  47 
respectively  of  24  &  25  Vict.  c.  100.  It  appeared  that  at  a  time  when  the 
prisoner  knew,  but  his  wife  did  not  know,  that  he  was  suffering  from  gonor- 
rhoea^  he  had  connection  with  her,  that  the  result  was  that  the  disease  was 
communicated  to  her,  and  that,  had  she  been  aware  of  his  condition,  she  would 
not  have  submitted  to  the  intercourse : — 

Eeld^  by  Lord  Coleridge,  C.J.,  Pollock  and  Huddleston,  BB.,    Stephen,       ^ 
Manisty,  Mathew,  A.  L.  Smith,  Wills,  and  Grrantham,  JJ.  (Field,  Hawkins, 
Day,  and  Charles,  J  J.,  dissenting),  that  the  conduct  of  the  prisoner  did  not  con- 
stitute an  offence  under  either  section  of  the  statute,  and  that  the  conviction 
must  be  quashed. 

Reg.  V.  Bennett  (4  P.*&  F.  1105)  and  Hegarty  v.  Shine  (14  Cox,  C.  C.  124, 
and  C.  A.  145)  considered. 

Case  stated  by  the  Recorder  of  London  and  reserved  by  the 
Conrt  for  the  consideration  of  all  the  judges,  before  thirteen  of 
whom,  viz.  Lord  Coleridge,  C.J.,  Pollock,  B.,  Field,  J.,  Huddle- 
ston, B.,  Manisty,  Hawkins,  Stephen,  Mathew,  Day,  A.  L.  Smith, 
Wills,  Grantham,  and  Charles,  JJ.,  it  was  argued. 

The  prisoner,  Charles  James  Clarence,  was  tried  at  the  Central 
Criminal  Court  upon  an  indictment  charging  him  in  the  first 
count  with  '^  unlawfully  and  maliciously  inflicting  grievous 
bodily  harm"  upon  his  wife  Selina  Clarence;  in  the  second 
count  with  an  '^  assault "  upon  her,  **  occasioning  actual  bodily 
harm,"  statutory  offences  under  ss.  20  and  47  respectively  of 
24  &  25  Vict.  c.  100.  It  appeared  that  on  December  20, 1887, 
the  prisoner,  who  was  to  his,  but  not  to  his  wife's  knowledge, 
suffering  from  gonorrhoea,  had  connection  with  her;  that  the 
result  was  the  communication  of  the  disease  to  her,  and  that  had 
she  been  aware  of  the  prisoner's  condition  she  would  not  have 
submitted  to  the  intercourse.    The  prisoner  was  not  defended. 
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1888        The  recorder  directed  the  jury  that  if  these  facts  were  proved  to 


Thb  Qxjeeh  their  satisfactioD,  they  might  find  the  prisoner  guilty  on  either 
Cla^^ce.  count  of  the  indictment^  notwithstanding  that  the  prosecutrix 
was  his  wife.  The  jury  found  the  prisoner  guilty.  The  question 
for  the  opinion  of  the  Court  was  whether  the  direction  was  right, 
and  whether  the  prisoner  could  properly  be  found  guilty  on  both 
or  either  of  the  counts.  If  the  verdict  could  be  sustained  on 
both  or  either  of  the  counts,  the  conviction  was  to  stand;  if 
otherwise,  it  was  to  be  quashed. 


Forrest  Fulton^  (instructed  by  the  Solicitor  to  the  Treasury  at 
the  instance  of  the  Court),  for  the  prisoner.  The  conviction 
ought  to  be  quashed.  The  conduct  of  the  prisoner  as  stated  in 
the  case  does  not  constitute  either  of  the  statutory  offences 
described  in  the  indictment,  the  first  count  of  which  is  framed  in 
the  language  of  s.  20,  the  second  is  that  of  s.  47  of  24  &  25  Vict 
c.  100.  (1) 

As  regards  the  first  count,  the  prisoner  cannot  be  convicted 
of  the  statutory  misdemeanour,  unless  his  conduct  has  been  such 
as  not  only  to  '^  inflict "  some  ^*  grievous  bodily  harm  "  upon  his 
wife,  but  to  do  so  '^unlawfully  and  maliciously,*'  expressions 
which  involve  the  intentional  commission  of  an  unlawful  act. 
But,  conceding  that  the  facts  shew  an  infliction  of  grievous 
bodily  harm,  there  is  no  evidence  of  any  intention  on  the 
prisoner's  part  to  convey  the  infection.  It  is  laid  down  in  Hale's 
Fleas  of  the  Crown  (vol.  i.  p.  629),  that  a  husband  cannot  be 
guilty  of  rape  upon  his  wife,  and  though  this  proposition  is 
doubted  in  Stephen's  Digest  of  the  Criminal  Law  (ed.  1877), 
p.  172,  it  would  seem  to  have  been  always  generally  accepted. 


(1)  By  24  &  25  Vict.  c.  100,  s.  20 : 
"  Whoever  shall  unlawfully  and  mali- 
ciously  wound  or  inflict  any  grievous 
bodily  harm  upon  any  person,  either 
with  or  without  any  weapon  or  instru- 
ment, shall  be  guilty  of  a  misde- 
meanor, and  being  convicted  thereof, 
shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  in  penal  servitude 
for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceed- 


ing two  years,  with  or  without  hard 
labour." 

By  B.  47:  "Whosoever  shall  be 
convicted  upon  an  indictment  of  an 
assault  occasioning  actual  bodily  harm 
shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  kept  iu  penal  servitude 
for  the  term  of  three  years,  or  to  be 
imprisoned  for  any  term  not  exceed* 
ing  two  years,  with  or  without  haid 
labour." 
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It  is  true  that  the  act  of  the  prisoner,  if  followed  by  the  result       iggg 

which  ensuedy  would  entitle  the  prosecutrix  to  a  judicial  separa-  '~ — ~ 

tion ;  but  this  does  not  shew  that  the  act,  which  might  or  might  v. 

not  have  been  followed  by  such  a  result,  was  itself  unlawful : 
Ciocci  V.  Ciocei.  (1)  In  Beg,  y.  Martin  (2),  in  which  a  conviction 
under  the  section  was  sustained  in  this  court,  where  the  conduct 
imputed  consisted  in  putting  out  the  gas  in  a  theatre  to  cause 
a  panic,  and  then  obstructing  the  egress  of  the  spectators,  the 
"unlawfulness"  of  the  acts  of  the  prisoners  was  the  express 
ground  of  the  decision.  Here,  the  act  of  the  prisoner  was  not 
'^unlawful,"  and  he  cannot  be  convicted  of  "maliciously  and 
unlawfully  inflicting  grievous  bodily  harm  "  under  s.  20. 

The  second  count  is  a  charge  of  "  assault "  under  s.  47.  If 
coition,  as  between  husband  and  wife,  cannot  constitute  rape,  it 
follows  that  coition  cannot  as  between  them  constitute  an  assault 
by  the  husband.  Consent  to  coition  on  the  part  of  the  wife  is  a 
matrimonial  obligation,  and  consent  was  also,  according  to  the 
evidence  in  this  case,  expressly  given  by  the  prosecutrix.  It  is 
*tme  that  the  communication  of  disease  under  similar  circum- 
stances, where  the  parties  were  not  married,  was  held  by  Willes,  J., 
in  Beg,  v.  Bennett  (3),  to  constitute  an  assault  on  the  part  of  the 
man,  a  decision  which  was  followed  by  Shee,  J.,  in  Beg.  v.  Sin' 
clair  (4) ;  but  these  cases  were  examined  and  doubted  by  Irish 
Gourtd  in  Hegarty  v.  Shine  (5),  and  inasmuch  as  the  ground  of 
each  decision  is  the  absence  of  consent  by  the  woman,  they  can 
have  no  bearing  on  a  case  in  which  the  consent  of  the  woman 
was  both  implied  by  law  and  actually  given.  The  decisions  in 
cases  in  which  possession  has  been  obtained  of  women  by  men 
who  have  personated  their  husbands,  or  pretended  to  treat  them 
medically,  equally  depend  upon  whether  consent  can  or  cannot 
be  implied:  Beg.  v.  Barrow  (6);  Beg.  v.  Dee  (7);  Beg.  v. 
Flattery  (8). 

If  the  conviction  is  right,  it  appears  to  follow  that  any  man 
who  is  accused  by  a  prostitute  of  having  defrauded  or  infected 
her  may  be  prosecuted  for  an  indecent  assault,  if  not  for  rape. 

(1)  1  Spink's  Eccl.  &  Adm.  121.  (6)  14  Cox,  C.  0. 124 ;  0.  A.  146. 

(2)  8  Q.  B.  D.  54.  (6)  Law  Rep.  1  0.  0.  R.  156. 

(3)  4  P.  &  P.  1105.  (7)  14  L.  R.  Ir.  468. 

(4)  13  Cox,  C.  C.  28.  (8)  2  Q.  B.  D.  410. 
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1888  Poland,  (with  him  C.  W.  Mathews),  for  the  prosecution.    The 

XmQuw" prisoner  is  guilty  on  both  counts.  The  argument  against  the 
GuImroB.  ^^^^i^tion  proceeds  on  an  erroneous  view  of  the  obligation  of  a 
married  woman.  The  passage  cited  from  Hale's  Pleas  of  the  Crown 
is  not  supported  by  any  other  authority.  It  cannot  be  doubted 
that,  if  the  prisoner  had  effected  his  purpose  by  force,  the  prose- 
cutrix knowing  his  condition  and  resisting,  the  prisoner  would 
hare  been  guilty  of  rape.  The  act  of  the  prisoner  was  therefore 
unlawful :  see  per  Lord  Stowell  in  PopJcin  v.  Pophin,  (1)  The 
case  states  that  the  prosecutrix  did  not  know  her  husband's  con- 
dition, and  that,  had  she  known  it,  she  would  not  have  submitted. 
The  prosecutrix,  therefore,  did  not  consent  to  the  act  of  the 
prisoner,  and  in  the  absence  of  consent  by  her,  his  act  was  both 
an  "  unlawful  and  malicious  infliction  of  grievous  bodily  harm  " 
(s.  20),  and  an  "  assault  inflicting  actual  bodily  harm  "  (s.  47). 

As  to  the  authorities,  Beg,  v.  Bennett  (2)  and  Beg.  v.  Sin- 
clair (3)  are  directly  in  favour  of  the  prosecution.  These  cases 
have  never  been  doubted  in  any  English  court.  The  observa- 
tions made  upon  them  by  the  Irish  judges  in  Segarty  v.  Shine  (4) 
were  not  necessary  to  the  decision,  and  Palles,  C.B.,  in  the  Court 
of  Appeal  appears  to  have  considered  the  ruling  of  Willes,  J.,  in 
Beg.  V.  Bennett  (2)  correct.  Beg.  v.  Barrow  (5)  is  not  binding  on 
the  Court.  It  was  decided  without  argument,  and  the  decision 
was  questioned  in  Beg.  v.  Flatty  (6) ;  was  not  followed  by  the 
Irish  Court  in  Beg.  v.  Bee  (7),  and  has  since  been  declared 
contrary  to  law  by  the  Criminal  Law  Amendment  Act,  1885 
(48  &  49  Vict.  c.  69),  s.  4.  (8) 
Forrest  Fulton,  in  reply. 


(1)  Cited    in  Burant  v.  Durant, 
1  Hagg.  Eocl.  765. 

(2)  4  F.  &  P.  1106. 

(3)  13  Cox,  0.  0.  28. 

(4)  14  Cox,  C.  C.  124 ;  C.  A.  145. 

(5)  Law  Kep.  1  0.  C.  R.  156. 

(6)  2  Q.  B.  D.  410. 

(7)  14  L.  R.  Ir.  468. 

(8)  By  the  Criminal  Law  Amend- 
ment Act,  1885  (48  &  49  Vict.  c.  69), 


Cw.  adv.  vvU» 

s.  4:  '*  Whereas  doubts  have  been 
entertained  whether  a  man  who  in- 
duces a  married  woman  to  permit  him 
to  have  connection  with  her  by  per- 
sonating her  husband,  is  or  is  not 
guilty  of  rape,  it  is  hereby  enacted 
and  declared  that  every  such  offender 
shall  be  deemed  to  be  guilty  of 
rape." 
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Wills,  J.    The  prisoner  in  this  case  has  been  convicted  (1)  of       isss 
"an  assanlf'npon  his  wife  "  occasioning  actual  bodily  harm,"  TmsQunH 
under  24t  &  25  Vict.  c.  100,  s.  47,  and  (2)  of « unlawfully  and    ^^^^ 
maliciously  inflicting  "  upon  her  "  grievous  bodily  harm  "  under 
s.  20  of  the  same  statute. 

The  fieu^ts  are  that  he  was,  to  his  knowledge,  suffering  from 
gonorrhoea,  that  he  had  marital  intercourse  with  his  wife  without 
informing  her  of  the  fact,  that  he  infected  her,  and  that  from 
such  infection  she  suffered  grievous  bodily  harm.  The  question 
is  whether  he  was  rightly  convicted  upon  either  count. 

Eirst,  was  he  guilty  of  an  assault  ?  In  support  of  a  conviction 
it  is  urged  that  even  a  married  woman  is  under  no  obligation 
to  consent  to  intercourse  with  a  diseased  husband ;  that  had  the 
wife  known  that  her  husband  was  diseased  she  would  not  have 
consented ;  that  the  husband  was  guilty  of  a  fraud  in  concealing 
the  fact  of  his  illness ;  that  her  consent  was  therefore  obtained 
by  fraud,  and  was,  therefore,  no  consent  at  all,  and  as  the  act  of 
coition  would  imply  an  assault  if  done  without  consent,  he  can 
be  convicted. 

This  reasoning  seems  to  me  eminently  unsatisfactory.  That 
consent  obtained  by  fraud  is  no  consent  at  all  is  not  true  as  a 
general  proposition  either  in  fact  or  in  law.  If  a  man  meets  a 
woman  in  the  street  and  knowingly  gives  her  bad  money  in  order 
to  procure  her  consent  to  intercourse  with  him,  he  obtains  her 
consent  by  fraud,  but  it  would  be  childish  to  say  that  she  did  not 
consent.  In  respect  of  a  contract,  firaud  does  not  destroy  the 
consent.  It  only  makes  it  revocable.  Money  or  goods  obtained 
by  false  pretences  still  become  the  property  of  the  fraudulent 
obtainer  unless  and  until  the  contract  is  revoked  by  the  person 
defrauded,  and  it  has  never  been  held  that,  as  far  as  regards  the 
application  of  the  criminal  law,  the  repudiation  of  the  contract 
had  a  retrospective  effect,  or  there  would  have  been  no  dis- 
tinction between  obtaining  money  under  false  pretences  and 
theft. 

A  second  and  far  more  effective  way  of  stating  the  argument, 
however,  is  that  connection  with  a  diseased  man  and  connection 
with  a  sound  man  are  things  so  essentially  different,  that  the 
^'s  submission  without  knowledge  of  the  facts  is  no  consent 
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1888        at  all.    It  is  said  that  such  a  case  rests  upon  the  same  footing 

TkeQwks^  with  the  consent  to  a  supposed  surgical  operation,  or  to  connec- 

Clamncb    *^^^  ^^^^  ^  °^*^  erroneously  supposed  to  be  the  woman's  husband. 

-—       In  the  latter  case  there  has  been  great  difference  of  judicial 

opinion  as  to  whether  it  did  or  did  not  amount  to  the  crime  of 

rape,  but  as  it  certainly  would  now  be  rape  by  virtue  of  the 

Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict.  c.  69),  s.  4, 

I  treat  it  as  so  settled. 

A  third  way  of  putting  the  case  is  that  inasmuch  as  the  act 
done  amounts  to  legal  cruelty  according  to  the  doctrines  formerly 
of  the  Ecclesiastical  Courts  and  now  of  the  Divorce  Court,  it 
cannot  be  said  to  be  within  the  consent  implied  by  the  marital 
relation. 

These  different  ways  of  putting  the  argument  in  favour  of  a 
conviction  have  some  important  differences.  According  to  each 
the  consent  of  the  marital  relation  does  not  apply  to  the  thing 
done,  a  fact  as  to  which  there  does  not  seem  to  be  room  for  doubt, 
and  according  to  each  the  want  of  it  makes  the  transaction  an 
assault.  According  to  the  first  it  is  the  fraudulent  suppression 
of  the  truth  which  destroys  the  consent  de  facto  given,  a  proposi- 
tion involving  as  a  necessary  element  in  the  offence  the  know- 
ledge of  his  condition  on  the  part  of  the  offender.  According  to 
the  second  it  is  the  difference  between  the  thing*  supposed  to  be 
done  and  the  thing  actually  done  that  negatives  the  idea  of 
Q2&§fifit  at  all,  and  in  that  view  it  must  be  immaterial  whether 
the  offender  knew  that  he  was  ill  or  not.  According  to  the  third, 
his  knowledge  is  material  not  on  the  ground  of  fraudulent  misre- 
presentation, but  because  it  is  an  element  in  legal  cruelty  as  that 
term  is  understood  in  the  Divorce  Court. 

It  makes  a  great  difference  upon  which  of  these  grounds  a  con- 
viction is  supported.  Each  of  them  covers  an  area  vastly  greatly 
than  the  ground  occupied  by  the  circumstances  of  the  present 
case.  If  the  first  view  be  correct,  every  man,  as  has  been  pointed 
out,  who  knowingly  gives  a  piece  of  bad  money  to  a  prostitute  to 
procure  her  consent  to  intercourse,  or  who  seduces  a  woman  by 
representing  himself  to  be  what  he  is  not,  is  guilty  of  assault, 
and,  it  seems  to  me,  therefore,  of  rape.  If  the  second  view  be 
correct,  it  applies  in  similar  events  just  as  much  to  unmarried 
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as  to  married  people,  unless  the  circumstances  should  establish        1888 
that  the  parties  were  content  to  take  their  chances  as  to  their  re-  Thb  Qusbn 
spective  states  of  health ;  and  the  allegation  that  the  man  had    qlamkob. 
given  an  assurance  to  a  prostitute  before  having  intercourse  with      ^^JTj 
her  that  he  ?ras  sound  when  he  was  not  so  in  fact  might  be  a 
ground  for  putting  him  upon  his  trial  for  rape.    If  the  third 
view  be  oorrect,  it  places  the  married  man,  in  the  eye  of  the 
criminal  law,  in  a  much  worse  position  than  the  unmarried,  and 
makes  him  guilty  of  an  assault  and  fossihlj  of  rape,  where  an 
unmarried  man  would  not  be  liable  to  the  same  consequences. 
It  may  be  said  that  from  the  moral  point  of  view  his  case  is  the 
worse ;  but  there  are  two  sides  to  this  as  to  most  other  questions. 
The  man  who  goes  out  of  his  way  to  seek  intercourse  under  such 
circumstances — and,  be  it  remembered  that  the  hypothesis  I  am 
now  dealing  with  assumes  knowledge  of  his  condition  on  the 
part  of  the  man,  is  without  excuse.    There  may  be  many  excuses 
for  the  married  man  suggested  by  the  modes  of  life  with  which 
poverty  and  overcrowding  have  to  do. 

We  are  thus  introduced,  as  it  seems  to  me,  to  a  set  of  very 
subtle  metaphysical  questions.  If  we  are  invited  to  apply  the 
analogy  of  the  cases  in  which  a  man  has  procured  intercourse  by 
personating  a  husband,  or  by  representating  that  he  was  perform- 
ing a  surgical  operation,  we  have  to  ask  ourselves  whether  the 
procurement  of  intercourse  by  suppressing  the  fact  that  the  man 
is  diseased  is  more  nearly  allied  to  the  procurement  of  intercourse 
by  misrepresentation  as  to  who  the  man  is  or  as  to  what  is  being 
done,  or  to  misrepresentation  of  a  thousand  kinds  in  respect  of 
which  it  has  never  yet  occurred  to  any  one  to  suggest  that  inter- 
course so  procured  was  an  assault  or  a  rape.  There  are  plenty  of 
such  instances  in  which  the  knowledge  of  the  truth  would  have 
made  the  victim  as  ready  to  accept  the  embraces  of  a  man  stricken 
with  small-pox  or  leprosy.  Take,  for  example,  the  case  of  a  man 
without  a  single  good  quality,  a  gaol-bird,  heartless,  mean  and 
cruel,  without  the  smallest  intention  of  doing  anything  but 
possessing  himself  of  the  person  of  his  victim,  but  successfully 
representing  himself  as  a  man  of  good  family  and  connections 
prevented  by  some  temporary  obstacle  from  contracting  an  im- 
mediate marriage,  and  with  conscious  hypocrisy  acting  the  part 
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1888        of  a  devoted  loyer,  and  in  this  fashion,  or  perhaps  under  the 
iSfQmnBJ  guise  of  affected  religious  fervour,  effecting  the  ruin  of  his  victim. 
Glabence.    ^^  ^^  ^^^^  induces  consent  there  is  not  less  difference  between 
— ^      the  man  to  whom  the  woman  supposes  she  is  yielding  herself  and 
the  man  by  whom  she  is  really  betrayed  than  there  is  between 
the  man  bodily  sound  and  the  man  afflicted  with  a  contagious 
disease.     Is  there  to  be  a  distinction  in  this  respect  between  an 
act  of  intercourse  with  a  wife  who  on  this  special  occasion  would 
have  had  a  right  to  refuse  her  consent,  and  certainly  would  have 
refused  it  had  she  known  the  truth,  and  the  intercourse  taking 
place  under  the  general  consent  inferred  from  a  bigamous  mar- 
riage obtained  by  the  false  representation  that  the  man  was 
capable  of  contracting  a  legal  marriage  ?    In  such  a  case  the  man 
can  give  no  title  of  wife  to  the  woman  whose  person  he  obtains 
by  the  false  representation  that  he  is  unmarried,  and  by  a  cere- 
mony which,  under  the  circumstances,  is  absolutely  void.    Where 
is  the  difference  between  consent  obtained  by  the  suppression  of 
the  fact  that  the  act  of  intercourse  may  produce  a  foul  disease, 
and  consent  obtained  by  the  suppression  of  the  fact  that  it  will 
certainly  make  the  woman  a  concubine,  and  while  destroying  her 
status  as  a  virgin  withhold  from  her  the  title  and  rights  of  a  wife  ? 
Where  is  the  distinction  between  the  mistake  of  fact  which  in* 
duces  the  woman  to  consent  to  intercourse  with  a  man  supposed 
to  be  sound  in  body,  but  not  really  so,  and  the  mistake  of  fiekct 
which  induces  her  to  consent  to  intercourse  with  a  man  whom  she 
believes  to  be  her  lawful  husband  but  who  is  none  ?    Many  women 
would  think  that  of  two  cruel  wrongs  the  bigamist  had  committed 
the  worse. 

These  are  but  specimens  of  the  questions  which  must  be  faced 
before  the  circumstances  of  the  present  case  can  be  pronounced 
to  constitute  an  assault;  and  such  considerations  lead  one  to 
pause  on  the  threshold,  and  inquire  whether  the  enactment 
under  consideration  could  really  have  been  intended  to  apply  to 
circumstances  so  completely  removed  from  those  which  are 
usually  understood  when  an  assault  is  spoken  of,  or  to  deal  with 
matters  of  any  kind  involving  the  sexual  relation  or  act. 

The  description  of  the  offence  constituted  by  s.  47  is  as 
follows :  '*  whoever  shall  be  convicted  of  an  assault  occasioning 
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actual  bodily  harm."    The  section  is  the  last  of  a  group  of       188S 


V, 

Olabbnob. 

wills,  J. 


twelve,  headed  *'  assaults."  None  of  them,  except  s.  43,  implies  thb  Quken 
that  any  distinction  between  males  and  females  is  thought  of, 
and  that  section  points  to  nothing  of  a  sexual  character.  It 
merely  provides  that  in  cases  of  assaults  upon  males  under  four- 
teen, and  upon  females  generally,  if  the  assault  or  battery  is  of 
such  an  aggravated  character  that  it  cannot  in  the  opinion  of 
the  justices  be  sufficiently  punished  as  a  common  assault  or 
battery,  it  shall  be  lawful  for  them  to  inflict  a  heavier  punish- 
ment. Indecent  assaults  as  such,  upon  females  are  dealt  with  by 
s»  52;  and  upon  males  by  s.  62;  and  there  is,  therefore,  no 
ground  for  supposing  that  anything  specially  between  the  sexes 
is  pointed  at  either  by  this  section  or  any  of  those  in  the  group 
to  which  it  belongs. 

The  next  group  of  eight  sections  (48-55)  is  headed,  ''rape, 
abduction,  and  defilement  of  women,"  and  deals  specially  with 
sexual  crimes.  Surely  this  was  the  place  in  which  to  find  an 
enactment  dealing  with  the  very  peculiar  circumstances  now 
before  us,  and  it  cannot  really  have  been  intended  that  they 
should  be  embraced  by  a  section  whose  terms  are  applicable  to, 
and,  as  it  seems  to  me,  satisfied  by,  the  class  of  cases  which 
would  naturally  occur  to  one's  mind — those  of  direct  violence. 

The  worst  of  the  contagious  diseases  of  this  class  has,  I  believe, 
been  known  in  this  country  for  close  upon  four  centuries.  The 
circumstances  which  have  happened  in  this  case  cannot  have  been 
of  infrequent  occurrence  during  that  interval,  and  cannot  have 
failed  justly  to  give  rise  to  the  bitterest  resentment.  It  seems 
to  my  mind  a  very  cogent  argument  against  the  conviction  that, 
if  the  view  of  the  law  upon  which  it  is  founded  be  correct, 
thousands  of  offending  husbands,  and  as  I  think  also  of  offending 
wives,  must  have  rendered  themselves  amenable  to  the  criminal 
law ;  and  yet  it  was  for  the  year  1866,  when  B.  v.  Bermett  (1)  was 
decided,  to  discover  that  such  transgressors  might  have  been 
indicted  and  criminally  dealt  with  during  all  that  long  period. 
It  is  true  that  women  take  a  different  place  in  social  position, 
and  have  by  Act  of  Parliament  many  rights,  and  by  common 
usage  much  social  liberty  which  no  one  would  have  claimed  for 

(1)  4  P.  &  P.  1105. 
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Tee  Quxxn  insufficient  reason  for  a  new  reading  of  the  criminal  law  fraught 

Clamnoi  ^*^  consequences  which  no  one  can  deny  to  be  of  a  very  serious 

-— ,  and  wide-spread  character. 

Willi,  J.  ^ 

The  principle  upon  which  a  conviction  in  this  case  must 
be  upheld  will  or  will  not  apply  to  the  intercourse  of  un- 
marriedy  as  well  as  of  married  men  and  women,  according  to  the 
ground  or  grounds  selected  upon  which  to  justify  it  If  it  is 
based  upon  the  notion  of  cruelty  as  understood  in  the  Divorce 
Court,  the  case  of  the  unmarried  man  and  woman  falls  without 
its  purview.  If  suppression  of  the  truth  be  a  material  element 
in  the  inquiry,  actual  misrepresentation  on  the  subject  of  health 
would  put  an  unmarried  man  or  woman  in  the  same  position  as 
the  married  man  or  woman  who  conceals  that  fact  against  which 
the  married  state  oaght  to  be  a  sufficient  guarantee.  I  inten- 
tionally refer  to  women  as  well  as  men,  for  it  is  a  great  mistake 
to  look  at  questions  of  this  kind  as  if  sexual  faults  and  trans- 
gressions were  all  on  the  side  of  one  sex.  The  unmarried  woman 
who  solicits  and  tempts  a  perhaps  reluctant  man  to  intercourse 
which  he  would  avoid  like  death  itself  if  he  knew  the  truth  as 
to  her  health,  must  surely,  under  some  circumstances  at  least, 
come  under  the  same  criminal  liability  as  the  man.  If,  again, 
the  conviction  be  upheld  on  the  ground  of  the  difference  between 
the  thing  consented  to  and  the  thing  done,  the  principle  will 
extend  to  many,  perhaps  most  cases,  of  seduction,  and  to 
other  forms  of  illicit  intercourse,  including,  at  least  theoretically, 
the  case  of  prostitution ;  and  if  such  difference  be  the  true  ground 
upon  which  to  base  a  confirmation  of  the  conviction,  knowledge 
of  his  or  her  condition  on  the  part  of  the  person  affected  is 
j  ^  I  immaterial.  It  is  the  knowledge  or  want  of  knowledge  on  the 
"^  *^  A  part  of  the  person  who  suffers  from  contagion  alone  that  is  the 
"^fvA  »  "^v  ^*^t®'i^l  element.  Surely  these  considerations  point  to  the  con- 
clusion that  a  wide  door  will  be  opened  to  inquiries  not  of  a 
wholesome  kind,  in  which  the  difficulties  in  the  way  of  arriving 
at  truth  are  often  enormous,  and  in  which  the  danger  of  going 
wrong  is  as  great  as  it  is  by  people  in  general  inadequately 
appreciated.  A  new  field  of  extortion  may  be  developed,  and 
very  possibly  a  fresh  illustration  afforded  of  the  futility  of  trying 
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to  teach  morals  by  the  application  of  the  criminal  law  to  cases       1888 
occupying  the  doubtful  ground  between  immorality  and  crime,  Thx  Quebn 
and  of  the  dangers  which  always  beset  such  attempts.  Clamnok, 

Of  course  if  by  legislation  such  cases  should  be  brought  within  ^J^j 
the  criminal  law,  all  we  shall  have  to  do  will  be  to  face  the 
difficulties  and  do  our  best  to  administer  the  law.  It  seems  to 
me,  howeyer,  that  such  an  extension  of  the  criminal  law  to  a  vast 
class  of  cases  with  which  it  has  never  yet  professed  to  deal  is  a 
matter  for  the  legislature,  and  the  legislature  only.  I  understand 
the  process  of  expansion  by  which  the  doctrines  of  the  common 
law  are  properly  made  by  judicial  construction  to  apply  to  altered 
modes  of  life  and  to  new  circumstances,  and  results  thus  legiti- 
mately brought  about  which  would  have  startled  our  ancestors 
could  they  have  foreseen  them.  I  do  not  understand  such  a 
process,  and  I  do  not  think  it  legitimate,  when  every  fact  and 
every  circumstance  which  goes  to  constitute  the  alleged  offence 
is  identical  with  what  it  has  been  for  many  hundreds  of  years  past. 
Whether  further  legislation  in  this  direction  is  desirable  is  a 
question  for  legislators  rather  than  lawyers,  and  the  only  remark 
that  I  desire  to  make  upon  this  subject  is  that  apart  from  cases 
of  actual  violence  and  of  children  so  young  that  the  very  fact  of 
touching  them  in  the  way  of  sexual  relation  may  fairly  be  treated 
as  a  crime,  the  mysteries  of  sexual  impulses  and  intercourse  are 
well  nigh  insoluble,  and  the  difficulty  of  arriving  at  the  truth  in 
the  case  of  imputed  misconduct  is  enormous;  and  I  doubt 
whether  they  can  be  thoroughly  appreciated  without  the  experi- 
ence gained  by  trying  cases  of  intercourse  with  girls  near  the 
age  of  sixteen ;  and  they  certainly  suggest  the  necessity  of  the 
utmost  care  in  dealing  by  way  of  legislation  with  the  subject 
under  discussion. 

If  intercourse  under  the  circumstances  now  in  question  con-  I 

stitnte  an  assault  on  the  part  of  the  man,  it  must  constitute  rape,  [ 

unless,  indeed,  as  between  married  persons  rape  is  impossible,  a 

proposition  to  which  I  certainly  am  not  prepared  to  assent,  and 

for  which  there  seems  to  me  to  be  no  sufficient  authority.     As 

between  unmarried  people  this  qualification  will  not  apply.    I 

cannot  understand  why,  as  a  general  rule,  if  intercourse  be  an 

assault,  it  should  not  be  a  rape.    To  separate  the  act  into  two 
Vou  XXIL  D  2 
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TBI  Qrmr  that  there  was  consent  to  so  much  of  it  as  did  not  consist  in  the 
administration  of  an  animal  poison,  seems  to  me  a  subtlety  of  an 
extreme  kind.  There  is,  under  the  circumstances,  just  as  much 
and  just  as  little  consent  to  one  part  of  the  transaction  as  to  the 
rest  of  it.  No  one  can  doubt  that  in  this  case  had  the  truth 
been  known  there  would  have  been  no  consent  to  even  a  distant 
approach  of  it.  I  greatly  prefer  the  reasoning  of  those  who  say 
that  because  the  consent  was  not  to  the  act  done,  the  thing  done 
is  an  assault.  If  an  assault--7aji:ap@_alsp,  AS.it  appears  to  me.  I 
am  well  aware  of  the  respect  due  to  the  opinion  of  the  very 
learned  judges  from  whom  I  differ ;  but  I  cannot  help  saying 
that  to  me  it  seems  a  strange  misapplication  of  language  to  call 
such  a  deed  as  that  under  consideration  either  a  rape  or  an 
assault.  The  essence  of  a  rape  is,  to  my  mind,  the  penetration 
of  the  woman's  person  without  her  consent.  In  other  words  it  is, 
roughly  speaking,  where  the  woman  does  not  intend  that  the 
sexual  act  shall  be  done  upon  her  either  at  all,  or,  what  is  pretty 
much  the  same  thing,  by  the  particular  individual  doing  it,  and 
an  assault  which  includes  penetration  does  not  seem  to  me  under 
I  such  circumstances  to  be  anything  but  rape.  Of  course  the 
thing  done  in  the  present  case  is  wicked  and  cruel  enough.  No 
one  wishes  to  say  a  word  in  palliation  of  it.  But  that  seems  to 
me  to  be  no  reason  for  describing  it  as  something  else  than  it  is,, 
in  order  to  bring  within  the  criminal  law  an  act  which  up  to  & 
very  recent  time  no  one  ever  thought  was  within  it.  If  coition,, 
under  the  circumstances  in  question,  be  an  assault,  and  if  the 
reason  why  it  is  an  assault  depends  in  any  degree  upon  the  fact 
that  consent  would  have  been  withheld  if  the  truth  had  been 
known,  it  cannot  the  less  be  an  assault  because  no  mischief 
ensues  to  the  woman,  nor  indeed  where  it  is  merely  uncertain 
whether  the  man  be  infected  or  not.  For  had  he  disclosed  to 
the  woman  that  there  might  be  the  peril  in  question,  she  would,, 
in  most  cases  other  than  that  of  mere  prostitution,  have  refused 
her  consent,  and  it  is,  I  should  hope,  equally  true  that  a  married 
woman,  no  less  than  an  unmarried  woman,  would  be  justified  in 
such  a  refusal.  In  all  such  cases  therefore,  apart  from  the  sug- 
gested impossibility  of  rape  upon  a  wife,  rape  must  be  committed,. 
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and  a  great  many  rapes  must  be  constantly  taking  place  without       1888 
either  of  the  parties  haying  the  least  idea  of  the  fact.  THsQnaii' 

The  question  raised  is  of  yery  wide  application.  It  does  not 
end  with  the  particular  contagion  under  consideration,  but  em- 
braces contagion  communicated  by  persons  haying  small-pox  or 
scarlet  feyer,  or  other  like  diseases  quite  free  from  the  sexual 
element^  and  whilst  so  afflicted  coming  into  a  personal  contact 
with  others,  which  would  certainly  haye  been  against  the  will  of 
those  touched  had  they  known  the  truth.  This  species  of 
assault,  if  assault  it  be,  must  haye  been  of  much  longer  standing 
than  the  four  centuries  I  haye  alluded  to,  and  it  inyolyes  no 
considerations  depending  upon  the  social  status  of  women.  Yet 
no  one  has  oyer  been  prosecuted  for  an  assault  so  constituted. 
But  upon  this  point  I  desire  only  to  express  my  concurrence  in 
the  obeeryations  of  my  brother  Stephen,  which  I  haye  had  the 
opportunity  of  reading. 

I  wish  to  obserye  that  if  an  assault  can  be  committed  by  coition 
to  which  consent  has  been  procured  by  suppression  of  the  truth 
or  misrepresentation  as  to  the  state  of  health  of  one  of  the  parties 
questions  of  the  kind  I  haye  indicated  may  be  tried  at  petty 
sessions.  The  obseryation  is  not,  of  course,  conclusiye ;  but  it  is 
well  to  appreciate  whither  a  conyiction  in  the  present  case  might 
lead  us,  not  only  as  regards  the  subject-matter  of  the  criminal 
law,  but  as  to  the  tribunals  which  will  haye  to  administer  it. 

When  the  Act  of  1861  (24  &  25  Yict  c.  100)  was  passed  it  had 
neyer  occurred  to  any  human  being,  so  far  as  our  legal  history 
affords  any  clue,  that  the  circumstances  now  under  consideration 
constituted  an  assault.  The  term  is  as  old  as  any  in  our  law,  but 
it  had  neyer  been  so  applied.  The  doctrine  owes  its  origin  to 
the  remarks  of  Willes,  J.,  at  the  Taunton  Assizes  held  in  1866, 
and  reported  in  B.  y.  Bennett.  (1)  It  was  pointed  out  in  the 
first  case  of  Hegarty  y.  Shine  (2)  that  the  conyiction  might  be 
upheld  on  the  ground  that  the  girl  was,  as  she  alleged,  asleep 
when  intercourse  took  place,  and  therefore  gaye  no  consent.  In 
spite  of  all  my  respect  for  eyerything  that  fell  from  the  lips  of 
that  yery  great  lawyer,  I  am  compelled  to  think  that  it  was  a 
case  in  which  he  strained  the  law  for  the  purpose  of  punishing  a 

(1)  4  F.  &  P.  1106.  (2)  2  L.  R.  Ir.  278;  C.  A  4  L.  R.  Ir.  288. 
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great  wrong,  and  I  confess  myself  unable  to  follow  his  view  that 
the  thing  done  in  that  case  might  be  an  assault  and  yet  not  a 
n^e.  Were  it,  however,  possible  that  the  mere  words  of  the 
section  would  apply  to  the  transaction  in  question,  and  that  it 
were  capable  of  being  described  as  an  assault,  I  am  still  of  opinion 
that  the  context  shews  that  sexual  crimes  were  intended  to  be 
dealt  with  as  a  class  by  themselves,  the  only  rational  way  of 
legislating  upon  such  a  subject,  and  if  the  letter  of  the  section 
could  be  satisfied  by  the  present  circumstances,  there  never  was 
a  case  to  which  the  maxim,  ^'qui  hsBret  in  litera  haaret  in 
cortice,"  more  emphatically  applied. 

I  proceed  to  inquire  whether  the  conviction  under  s.  20  can  be 
supported.  That  section  says,  **  Whoever  shall  unlawfully  and 
maliciously  wound  or  inflict  any  grievous  bodily  harm  upon  any 
other  person,  with  or  without  any  weapon  or  instrument,  shall  be 
guilty  of  a  misdemeanour,"  &c.  Whilst  of  opinion  that  it  is  not 
every  breach  of  moral  duty  that  will  satisfy  the  term  '^  unlaw- 
fully," I  am  clearly  of  opinion  that  an  act  which  would  give  a 
right  to  a  judicial  separation  is  abundantly  sufficient  to  answer 
to  it.  I  am  also  of  opinion  than  an  unlawful  act  done  wilfully 
and  intentionally,  and  without  any  circumstances  to  justify  it  and 
take  away  its  prima  facie  character  of  unlawfulness,  is  ''mali- 
cious" within  the  meaning  of  the  section.  But  I  think  the 
section  clearly  points  to  the  infliction  of  direct  and  intentional 
violence,  whether  with  a  weapon,  or  the  fist,  or  the  foot,  or  any 
other  part  of  the  person,  or  in  any  other  way  not  involving  the 
use  of  a  weapon,  as,  for  instance,  by  creating  a  panic  at  a  theatre 
whereby  people  trampled  upon  one  another :  Beg.  v.  Martin.  (1) 
The  prisoner  in  that  case  did  what  was  certain  to  make  people 
crush  one  another,  perhaps  to  death,  and  the  grievous  bodily 
harm  was  as  truly  inflicted  by  him  as  if  he  had  hurled  a  stone 
at  somebody's  head.  Take  also  the  illustration  of  my  brother 
Stephen,  of  a  man  who  digs  a  pit  for  another  to  fall  into, 
whereby  that  other  is  injured.  I  do  not  think  this  section  was 
ever  intended  to  apply  to  the  administration  of  poison,  and  most 
of  the  arguments  I  have  used  to  shew  that  sexual  offences  were 
not  intended  to  be  dealt  with  in  s.  47  apply  with  equal  force  to 

(1)  8  Q.  B.  D.  54. 
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s.  20.    The  Court  for  the  consideration  of  Crown  Cases  Beseryed       1888 
in  Beg.  y.  Taylor  (1)  decided  that  in  the  offence  of  "  unlawfolly  Thh  Queen 
and  maliciously  inflicting  grieyous  bodily  harm "  an  assault  is    olaunoe. 
necessarily  included.    So  far  as  that  decision  is  concerned^  the 
same  question  may  be  said  to  arise  under  s.  20  as  under  s.  47. 
But  I  think  the  argument  is  eyen  stronger  here,  for  the  context 
seems  to  me  to  shew  that  direct  personal  yiolence  of  some  kind 
was  intended,  so  that  eyen  if  the  constructiye  assault  contended 
for  by  those  who  support  a  conyiction  under  s.  47  were  estab* 
lished,  a  conyiction  under  this  section  would  still  be  wrong. 

I  am  of  opinion,  therefore,  that  the  conyiction  should  be 
quashed. 

A.  L.  Smith,  J.  In  my  judgment  this  conyiction  cannot  be 
supported.  I  haye  had  the  opportunity  of  reading  the  judgment 
of  my  brother  Stephen,  and  I  agree  in  *  it  and  in  his  reasons. 
There  is  one  point  I  wish  to  add  which  also  appears  to  me  to 
shew  that  this  conyiction  is  erroneous. 

At  marriage  the  wife  consents  to  the  husband  exercising  the 
marital  right.  The  consent  then  giyen  is  not  confined  to  a  hus- 
band when  sound  in  body,  for  I  suppose  no  one  would  assert  that 
a  Liisband  was  guilty  of  an  offence  because  he  exercised  such 
right  when  afflicted  with  some  complaint  of  which  he  was  then 
ignorant.  Until  the  consent  giyen  at  marriage  be  reyoked,  how 
can  it  be  said  that  the  husband  in  exercising  his  marital  right 
has  assaulted  his  wife?  In  the  present  case  at  the  time  the 
incriminated  act  was  committed,  the  consent  giyen  at  marriage 
stood  unreyoked.    Then  how  is  it  an  assault  ? 

The  utmost  the  Crown  can  say  is  that  the  wife  would  haye 
withdrawn  her  consent  if  she  had  known  what  her  husband  knew, 
or,  in  other  words,  that  the  husband  is  guilty  of  a  crime,  yi^,  an 
assault,  because  he  did  not  inform  the  wife  of  what  he  then  knew. 
In  my  judgment  in  this  case,  the  consent  giyen  at  marriage  still 
existing  and  unreyoked,  the  prisoner  has  not  assaulted  his  wife. 

As  to  the  unlawfully  and  maliciously  inflicting  grieyous  bodily 
harm,  it  appears  to  me  that  this  offence  cannot  be  committed 
unless  an  assault  has  in  fact  been  committed,  and  indeed  this  has 

(1)  Law  Rep.  1  C.  C.  R.  194. 
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1888  been  so  held ;  and,  inasmuch  as  in  my  judgment  in  this  case  no 
The  QuBDff  assault  has  been  committed  the  graver  offence  equally  has  not 
eJi,^    been  committed. 

MATHEWy  J.  I  am  of  opinion  that  this  conviction  should 
be  quashed.    I  agree  with  the  judgment  of  my  brother  Stephen. 

Stephen,  J.  The  question  in  this  case  is  whether  a  man  who 
knows  that  he  has  gonorrhoea,  and  who  by  having  connection 
with  his  wife,  who  does  not  know  it,  infects  her,  is  or  is  not  guilty 
of  an  offence  either  under  s«  20  of  24  &  25  Vict.  c.  100,  or  under 
s.  47  of  the  same  Act.  Sect.  20  punishes  everyone  who  **  unlaw- 
fully and  maliciously  inflicts  any  grievous  bodily  harm  upon  any 
other  person."  Sect  47  punishes  everyone  who  is  convicted  of 
'^  an  assault  occasioning  actual  bodily  harm  to  any  peison." 

Before  discussing  in  detail  the  meaning  of  these  words  I  will 
make  one  general  observation.  The  present  case  is  the  first,  so 
far  as  appears,  in  which  any  person  has  ever  been  indicted,  or  at 
all  events  convicted,  of  any  offence  whatever  for  infecting  another 
with  a  disease  of  any  kind,  although  diseases  of  this  kind  are 
unhappily  common  and  legislation  in  reference  to  them  has  taken 
place.  The  legislation  in  question  is  contained  in  29  Vict  c.  3d, 
and  some  other  Acts  which  amend  it.  These  Acts  were  repealed 
in  1886.  They  authorized  the  detention  in  hospitals  of  diseased 
women  under  certain  circumstances,  but  they  contained  nothing 
to  l^uggest  that  the  communication  of  the  disease  was  in  itself  a 
crime.  If  such  had  been  the  case  the  Acts  in  question  would 
probably  have  been  made  supplementary  to  the  ordinary  adminis- 
tration of  criminal  justice. 

If  the  present  conviction  is  right  it  must  be  so  on  some  prin- 
ciple which  would  apply  to  women  as  well  as  to  men  and  to 
unmarried  women  as  well  as  to  wives.  Sect.  47  indeed  could 
hardly  apply  to  women,  but  s.  20  would  make  no  distinction 
between  the  sexes.  It  is  also,  I  think,  clear  that,  unless  some 
distinction  can  be  pointed  out  which  does  not  occur  to  me,  the 
sections  must  be  held  to  apply,  not  only  to  venereal  diseases,  but 
to  infection  of  every  kind  which  is  in  fact  communicated  by  one 
person  to  another  by  any  act  likely  to  produce  it.  A  man  who 
knowing  that  he  has  scarlet  fever  or  small-pox  shakes  hands  with 
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^  fiiend  and  so  infects  him  may  be  said  to  fall  under  s.  20  or       1888 
•s.  47  as  much  as  the  prisoner  in  this  case.    To  seize  a  man's  hand   Ths  Qjjmem 
Trithout  his  consent  is  an  assault ;  but  no  one  would  consent  to    qi^^^ol 
such  a  grasp  if  he*  knew  that  he  risked  small-pox  by  it,  and  if  con-    g^^^  j^ 
sent  in  all  cases  is  rendered  void  by  fraud,  including  suppres- 
sion of  the  truth,  such  a  gesture  would  be  an  assault  occasioning 
actual  bodily  harm  as  much  as  the  conduct  of  the  prisoner  in 
-this  case. 

Not  only  is  there  no  general  principle  which  makes  the  com- 
munication of  infection  criminal,  but  such  authority  as  exists  is 
opposed  to  such  a  doctrine  in  relation  to  any  disease.  The 
following  are  the  authorities  on  this  subject.  By  1  Jac.  1,  c.  31, 
s.  7,  it  was  made  felony  for  any  person  who  had  imder  other  pro- 
Tisions  of  the  Act  been  commanded  to  keep  his  house  "  to  go 
abroad  and  converse  in  company  haying  any  infectious  sore  upon 
him  nncured."  Upon  this  Hale  (1  P.  C.  432)  remarks  that  the 
statute  is  now  discontinued,  and  he  adds :  ^'  But  what  if  such 
person  goes  abroad  to  the  intent  to  infect  another,  and  another 
is  thereby  infected  and  dies  ?  Whether  this  be  not  murder  by 
the  common  law  might  be  a  question,  but  if  no  such  intention 
evidently  appears,  though  de  facto  by  his  conversation  another 
be  infected,  it  is  no  felony  by  the  common  law,  though  it  be  a 
great  misdemeanour,  and  the  reasons  are :  (I)  because  it  is  hard 
to  discern  whether  the  infection  arise  from  the  party  or  from  the 
-contagion  of  the  air.  It  is  God's  arrow,  &c.  (2)  Nature  prompts 
every  man  in  what  condition  soever  to  preserve  himself,  which 
•cannot  be  well  without  mutual  conversation.  (3)  Contagious 
diseases,  as  plague/pestilential  fevers,  small-pox,  &c.,  are  common 
among  mankind  by  the  visitation  of  God,  and  the  extension  of 
capital  punishments  in  cases  of  this  nature  would  multiply  severe 
punishments  too  fiof  and  give  too  great  latitude  and  loose  to 
severe  punishments."  Some  of  the  expressions  in  this  passage 
would  scarcely  be  employed  now,  but  it  may  be  taken  as  a  caution 
asrainst  wide  and  uncertain  extensions  of  the  criminal  law,  and 
.as  a  distinct  proof  that  Hale  did  not  regard  the  transmission  of 
disease  as  an  ordinary  case  of  the  infliction  of  bodily  harm.  His 
statement  that,  though  not  a  felony,  it  would  be  a  great  misde- 
meanour at  common  law  to  infect  another  unintentionally  by  going 
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1888  about  with  a  plagne  sore  mUy  at  first  sight  appear  to  favour  the 

ThsQuisk  maintenance  of  the  conviction  in  this  place,  but  it  is  I  think 

Clasescel.  explained  and  its  generality  is  limited  by  Bex  v.  VantandiUo.  (1) 

«,'7~~  ,  It  was  held  in  that  case  to  be  an  indictable  niisdemeanour  to 

Stepben,  J. 

carry  a  child  which  had  the  small-pX)x  along  a  street,  and  the 
passage  from  Lord  Hale  was  the  principal  authority  relied  upon. 
The  offence  referred  to  by  Lord  Hale  is  therefore  the  offence  of 
committing  a  public  nuisance,  and  his  authority  is  opposed  rather 
than  favourable  to  the  notion  that  to  infect  another  with  a  con- 
tagious disease  is  in  the  nature  of  an  offence  against  the  person. 
The  provisions  of  the  Public  Health  Act,  1875  (38  &  39  Vict 
c.  55),  88.  120  to  130,  and  in  particular  s.  126,  treats  offences  by 
spreading  infection  in  the  same  way.  By  that  section  an  infected 
person  who  without  proper  precautions  exposes  himself  in  any 
street,'  &c.,  is  liable  to  a  penalty  of  51,  These  considerations- 
make  it  antecedently  improbable  that  the  abominable  conduct  of 
which  the  prisoner  has  been  convicted  should  be  in  the  strict 
legal  sense  of  the  word  a  crime. 

I  now  come  to  the  construction  of  the  precise  words  of  th& 
statute. 

Sect.  20  punishes  "  every  one  who  unlawfully  and  maliciously 
woimds  or  inflicts  any  grievous  bodily  harm  upon  any  other 
person  either  with  or  without  any  weapon  or  instrument."  It  i» 
said  upon  s.  20  that  the  prisoner  did  not  act  ^' unlawfully,'* 
because  he  had  by  law  a  right  to  have  intercourse  with  his  wife* 
It  is  said  in  answer  to  this  that  he  did  act  unlawfully,  because 
his  right  ceased  when  he  knew  himself  to  be  suffering  under  the 
disease  which  he  communicated,  and  because  the  word  "  unlaw- 
fully" must  here  be  construed  to  mean  ^'unlawfully"  in  the 
wide  general  sense  in  which  the  word  is  used  with  reference  to- 
acts  which  if  done  by  conspirators  are  indictable,  though  not 
if  they  are  done  by  individuals.  This  general  sense  may,  I 
think,  be  said  to  be  '^  immoral  and  mischievous  to  the  public 
I  do  not  agree  with  the  doctrine  that  the  word  ''unlawfully 
is  used  here  in  this  wide  sense.  The  use  of  the  word  in  relation 
to  conspiracy  appears  to  me  to  be  exceptional.  I  think  that  no 
act  can  for  this  purpose  be  regarded  as  unlawful  merely  because 

(1)  4  M.  &  S.  73. 
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it  is  immoial.    It  must,  I  think,  be  forbidden  by  some  definite       1888 
law ;  but  I  pass  this  oyer,  for  I  think  that,  in  this  case,  the  word  Thb  Quekn 
"  anlawfdlly  "  applies,  because  the  act  done  is  forbidden  by  the    clambhoe. 
law  relating  to  marriage,  according  to  which  it  constitutes  cruelty,     g^^^^  j 
and  is  as  such  a  cause  for  a  judicial  separation,  whilst  it  is  strong 
eTidence  of  adultery,  which  coupled  with  cruelty  would  be  a 
ground  for  a  complete  divorce.    The  word  "maliciously"  ob- 
yiously  applies.     But  is  there  an  "infliction  of  bodily  harm 
either  with  or  without  any  weapon  or  instrument"?    I  think 
there  is  not,  for  the  following  reasons. 

The  words  appear  to  me  to  mean  the  direct  causing  of  some  ; 
grievous  injury  to  the  body  itself  with  a  weapon,  as  by  a  cut  with 
a  knife,  or  without  a  weapon,  as  by  a  blow  with  the  fist,  or  by 
pushing  a  person  down.  Indeed,  though  the  word  "  assault "  is 
not  used  in  the  section,  I  think  (he  words  imply  an  assault  and 
battery  of  which  a  wound  or  grievous  bodily  harm  is  the  manifest 
immediate  and  obvious  result.  This  is  supported  by  Beg.  v. 
Tajfior  (1),  in  1869,  in  which  it  was  held  that  a  prisoner  could 
upon  an  indictment  under  that  section  be  convicted  of  a 
common  assault^  because  each  offence,  "  wounding  "  and  "  inflict- 
ing grievous  bodily  harm,"  "necessarily  includes  an  assault," 
though  the  word  does  not  occur  in  the  section.  It  is  further 
illustrated  by  reference  to  the  14  &  15  Yict.  c.  19,  s.  4,  of 
which  the  present  section  is  a  re-enactment.  Sect.  4  of  the 
earlier  Act  begins  with  the  preamble, "  And  whereas  it  is  ex- 
pedient to  make  further  provision  for  the  punishment  of  aggra- 
vated assaults,"  and  then  proceeds  in  the  words  of  the  present 
section,  with  a  trifling  and  unimportant  difference  in  their 
anangement. 

Infection  by  the  application  of  an  animal  poison  appears  to  me 
to  be  of  a  different  character  from  an  assault.  The  administra- 
tion of  poison  is  dealt  with  by  s.  24,  which  would  be  superfluous 
if  poisoning  were  an  "  infliction  of  grievous  bodily  harm  either 
with  or  without  a  weapon  or  instrument."  The  one  act  differs 
from  the  other  in  the  immediate  and  necessary  connection  between 
a  cut  or  a  blow  and  the  wound  or  harm  inflicted,  and  the  un- 
certain and  delayed  operation  of  the  act  by  which  infection  is 

(1)  Law  Rep.  1  C.  C.  R.  194. 
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1888       communicated.    If  a  man  by  a  grasp  of  the  hand  infects  another 
The  QusbnI  with  small-poz,  it  is  impossible  to  trace  out  in  detail  the  connec- 
Glakenci.  I  ^^^^  between  the  act  and  the  disease,  and  it  would,  I  think,  be  an 
steohen  J  I  ^^^^^^^  ^^  ^^  language  to  say  that  a  man  by  such  an  act 
''  inflicted  "  small-pox  on  another.     It  would  be  wrong  in  inter- 
preting an  Act  of  Parliament  to  lay  much  stress  on  etymology, 
but  I  may  just  observe  that  "  inflict  **  is  derived  from  "  infligo," 
for  which,  in  Facciolati's  Lexicon  three  Italian  and  three  Latin 
equivalents  are  given,  all  meaning  *^  to  strike,"  viz.  "  dare,  ferire 
and  percuotere  "  in  Italian,  and  **  infero,  impinge  and  percutio  * 
in  Latin. 

There  is  authority  for  the  proposition  that  poisoning  is  not  an 
assault,  though  in  the  case  of  Beg.  v.  Button  (1),  in  1838,  Serjeant 
Arabin,  after  consulting  the  Becorder  of  London,  Mr.  Law,  held 
that  it  was.  In  Bfig.  v.  Dilwarth  (2),  in  1843,  a  man  was  indicted 
for  administering  poison  with  intent  to  murder,  and  it  was  sug- 
gested  that  if  the  intent  was  not  made  out  the  prisoner  might 
be  convicted  under  1  Yict.  c.  85,  of  a  common  assault,  as  it  was 
involved  in  the  charge,  and  Beg.  v.  Button  (1)  was  cited,  but 
Coltman,  J.,  said  that  he  disagreed  with  Beg.  v.  Button  (1),  and 
that  the  prisoner  must  either  be  convicted  or  acquitted  of  the 
whole  charge.  In  Beg.  v.  Hanson  (3),  in  1849,  Yaughan  Wil- 
liams, J.,  after  consulting  Cresswell,  J.,  held  that  the  administra- 
tion of  cantharides  was  neither  a  common  assault  nor  a  common 
law  misdemeanour ;  and  Beg.  v.  WcUkden  (4)  was  a  decision  to 
the  same  effect  by  Farke,  B.  Upon  these  grounds  I  am  of 
opinion  that  s.  20  does  not  apply  to  the  case. 

Is  the  case,  then,  within  s.  47,  as  '^an  assault  occasioning 
actual  bodily  harm ''  ?  The  question  here  is  whether  there  is  an 
assault.  It  is  said  there  is  none,  because  the  woman  consented, 
and  to  this  it  is  replied  that  fraud  vitiates  consent,  and  that 
the  prisoner's  silence  was  a  fraud.  Apart  altogether  from  this 
question,  I  think  that  the  act  of  infection  is  not  an  assault  at  all, 
for  the  reasons  already  given.  Infection  is  a  kind  of  poisoning. 
It  is  the  application  of  an  animal  poison,  and  poisoning,  as  already 
shewn,  is  not  an  assault.    Apart,  however,  from  this,  is  the  man's 

(1)  8  C.  &  P.  660.  (3)  2  C.  &  K.  912. 

(2)  2  Mo.  &  Ro.  531.  (4)  1  C.  C.  C.  282. 
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concealinent  of  the  fact  that  he  was  infected  such  a  fraud  as       1888 
vitiated  the  wife's  consent  to  his  exercise  of  marital  rights,  and  thkQuebn 
converted  the  act  of  connection  into  an  assault  ?    It  seems  to  me    ^    ^ 
that  the  proposition  that  fraud  vitiates  consent  in  criminal  matters        — - 
is  not  true  if  taken  to  apply  in  the  fullest  sense  of  the  word,  and 
without  qualification.    It  is  too  short  to  be  true,  as  a  mathematical 
formula  is  true.    If  we  apply  it  in  that  sense  to  the  pres«af    1 
case,  it  is  difficult  to  say  that  the  prisoner  was  not  guilty  of    i^^ 
iape»  for  the  definition  of  rape  is  having  connection  with  a  woman    i     ^77 
without  her  consent ;  and  if  fraud  vitiates  consent,  every  case  ixi  '    • 

which  a  man  infects  a  woman  or  commits  bigamy,  the  second 
wife  being  ignorant  of  the  first  marriage,  is  also  a  case  of  rape. 
Many  seductioi^  would  be  rapes,  and  so  might  acts  of  prostitu- 
tion procured  by  fraud,  as  for  instance  by  promises  not  intended 
to  be  fulfilled.  ^I^hese  illustrations  appear  to  shew  clearly  that 
the  maxim  that  fraud  vitiates  consent  is  too  general  to  be  applied 
to  these  matters  as  if  it  were  absolutely  true.  I  do  not  at  all 
deny  that  in  some  cases  it  applies,  though  it  is  often  used  with 
reference  to  cases  which  do  not  fall  within  it.  For  instance,  it 
has  nothing  to  do  with  such  cases  as  assaults  on  young  children. 
A  young  child  who  submits  to  an  indecent  act  no  more  consents 
to  it  than  a  sleeping  or  unconscious  woman.  The  child  merely 
submits  without  consenting.  The  only  cases  in  which  fraud  in- 
disputably vitiates  consent  in  these  matters  are  cases  of  fraud  as 
to  the  nature  of  the  act  done.  As  to  fraud  as  to  the  identity  of 
the  person  by  whom  it  is  done,  the  law  is  not  quite  clear.  In 
jBfi^.  T.  Flattery  (1),  in  which  consent  was  obtained  by  represent* 
ing  the  act  as  a  surgical  operation,  the  prisoner  was  held  to  be 
guilty  of  rape.  In  the  case  where  consent  was  obtained  by  the 
personation  of  a  husband,  there  was  before  the  passing  of  the 
Ciiminal  Law  Amendment  Act  of  1885  a  conflict  of  authority. 
The  last  decision  in  England,  Beg.  v.  Bwrrcw  (2),  decided  that 
the  act  was  not  rape,  and  Beg,  v.  Dee  (3),  decided  in  Ireland  in 
1884,  decided  that  it  was.  The  Criminal  Law  Amendment  Act 
of  1885  ^  declared  and  enacted "  that  thenceforth  it  should  be 
deemed  to  be  rape,  thus  flavouring  the  view  taken  in  Beg.  v. 

(1)  2  Q.  B.  D.  410.  (2)  Law  Rep.  1  C.  C.  R.  158. 

(3)  14  L.  R.  Ir.  468. 
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1888  Bee.  (1)  I  do  not  propose  to  examine  in  detail  the  controveisies 
The  Quben  connected  with  these  cases.  The  judgments  in  the  case  of  Beg.  v. 
Clabbnce.  ^^^  0)  examine  all  of  them  minutely,  and  I  think  they  justify 
the  observation  that  the  only  sorts  of  fraud  which  so  far  destroy 
the  effect  of  a  woman's  consent  as  to  convert  a  connection  con- 
sented to  in  fact  into  a  rape  are  frauds  as  to  the  nature  of  the  act 
itself,  or  as  to  the  identity  of  the  person  who  does  the  act.  There 
is  abundant  authority  to  shew  that  such  frauds  as  these  vitiate 
consent  both  in  the  case  of  rape  and  in  the  case  of  indecent 
assault.  I  should  myself  prefer  to  say  that  consent  in  such 
cases  does  not  exist  at  all,  because  the  act  consented  to  is  not  the 
act  done.  Consent  to  a  surgical  operation  or  examination  is  not 
a  consent  to  sexual  connection  or  indecent  behaviour.  Consent 
to  connection  with  a  husband  is  not  consent  to  adultery. 

I  do  not  think  that  the  maxim  that  fraud  vitiates  consent  can 
be  carried  farther  than  this  in  criminal  matters.    It  is  commonly 
applied  to  cases  of  contract,  because  in  all  cases  of  contract  the 
evidence  of  a  consent  not  procured  by  force  or  fraud  is  essential, 
but  even  in  these  cases  care  in  the  application  of  the  maxim  is 
required,  because  in  some  instances  suppression  of  the  truth 
operates  as  fraud,  whereas  in  others  at  least  a  suggestion  of  fJeAae- 
hood  is  required.    The  act  of  intercourse  between  a  man  and  a 
woman  cannot  in  any  case  be  regarded  as  the  performance  of 
a  contract.    In  the  case  of  married  people  that  act  is  part  of 
a  great  relation  based  upon  the  greatest  of  all  contracts,  but 
standing  on  a  footing  peculiar  to  itself.    In  all  other  cases  the 
immorality  of  the  act  is  inconsistent  with  any  contract  relating  to 
it.    Thus  in  no  case  can  considerations  relating  to  contract  apply 
to  it.    The  effect  of  fraud  upon  a  contract  is  to  render  it  void- 
able at  the  option  of  the  party  defrauded.    This  clearly  cannot 
apply  to  sexual  intercourse.    It  is  either  criminal  if  the  woman 
does  not  consent,  or  if  her  consent  is  obtained  by  certain  kinds 
of  fraud,  or  it  is,  as  this  was,  a  breach  of  matrimonial  duty,  or  it 
is  not  criminal  at  all. 

The  woman's  consent  here  was  as  full  and  conscious  as  consent 
could  be.  It  was  not  obtained  by  any  fraud  either  as  to  the 
nature  of  the  act  or  as  to  the  identity  of  the  agent.    The  injury 

(1)  U  L.  R.  Ir.  468. 
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done  was  done  by  a  suppression  of  the  truth.    It  appears  to  me      _.^®^ 

to  be  an  abuse  of  language  to  describe  such  an  act  as  an  assault.  The  Quekn 

It  is  not  stated  at  what  interval  after  December  20  the  disease(  Clabence. 

shewed  itself^  but  there  must  have  been  some  interval  during 

which  it  was  uncertain  whether  infection  had  been  communicated 

or  not.    During  this  interval  was  the  man  guilty  or  not  ?    If  he  1 

was,  it  seems  extraordinary  to  say  that  he  had  committed  an  I 

assault  from  which  an  event  which  was  not  in  his  power  couldj 

set  him  free.    If  he  was  not,  it  seems  to  me  equally  strange  to 

say  that  he  could  be  deprived  of  his  innocence  by  such  an  event. 

In  some  instances  no  doubt  such  an  interval  might  elapse.    If  a 

man  laid  a  trap  for  another  into  which  he  fell  after  an  interval, 

the  man  who  laid  it  would  during  the  interval  be  guilty  of  an 

attempt  to  assault,  and  of  an  actual  assault  as  soon  as  the  man 

fell  in.    In  the  case  of  death  inflicted  by  violence,  the  criminal 

might  at  first  be  guilty  of  an  assault  or  an  unlawful  wounding, 

and  his  crime  would  become  murder  or  manslaughter  on  the 

death  of  the  person  wounded,  but  in  the  case  of  an  attempt  the 

intention  to  consummate  the  crime  exists  from  the  first,  and  in 

the  case  of  murder,  the  act  which  ultimately  becomes  murder  is 

in  itself  a  crime  whether  death  ensues  or  not.    In  this  case  there 

was  no  intention,  and  therefore  no  attempt  to  infect,  and  it  seems 

anomalous  to  make  a  consequence  which,  though  highly  probable, 

was  neither  intended  nor  necessary,  relate  back  on  its  occurrence 

in  such  a  way  as  to  turn  an  act  not  punishable  itself  into  a 

crime. 

Two  authorities  were  quoted  to  shew  that  such  an  act  as  this 
is  a  crime.  They  are  Beg,  v.  Bennett  (1),  in  which  Willes,  J., 
decided  in  1866  that  a  man  who  infected  his  niece,  a  girl  of 
thirteen,  might  be  convicted  of  an  indecent  assault,  though  she 
consented  to  sleep  with  him,  and  Beg.  v.  Sinclair  (2),  in  which  this 
decision  was  followed  in  1867  by  Shee,  J.  The  case  of  Beg.  v. 
Bennett  (1)  was  disapproved  of  in  Hegarty  v.  Shine  (3),  though, 
as  the  Irish  Courts  point  out,  the  verdict  may  possibly  have  been 
justified  by  the  facts  as  proved,  the  girl  having  sworn  that  she 
was  asleep  and  could  not  say  what  happened  to  her.    If  this  was 

(1)  4  F.  &  F.  1105.  (2)  13  Cox,  C.  C.  28. 

(3)  2  L.  R.  Ir.  273 ;  4  L.  R.  Jr.  288. 
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1888  believed  there  was  evidence  of  indecent  assault,  at  least,  if  not 
Tra  QusEST  of  rape.  Beg.  v.  Sinclair  (1)  was  decided  on  the  authority  of 
Cla^oe.    Beg.  y.  Bennett  (2) 

For  these  reasons  I  think  there  was  no  assault  in  the  present 
case,  and  that  therefore  it  does  not  fall  within  s.  20. 

I  wish  to  observe  on  a  matter  personal  to  myself  that  I  was 
quoted  as  having  said  in  my  Digest  of  the  Criminal  Law  that  I 
thought  a  husband  might  under  certain  circumstances  be  indicted 
for  rape  on  his  wife.  I  did  say  so  in  the  first  edition  of  that 
work,  but  on  referring  to  the  last  edition  (p.  124,  note),  it  will  be 
found  that  that  statement  was  withdrawn. 

I  think  that  this  conviction  should  be  quashed.  No  one  can 
doubt  the  abominable  nature  of  the  prisoner's  conduct,  but  if  it 
is  to  be  treated  as  a  crime  it  must,  I  think,  be  done  upon  express 
statutory  authority.  The  whole  matter  is  surrounded  with  diffi- 
culties with  which  the  legislature  alone  is  competent  to  deal, 
and  to  which  it  would  be  out  of  place  to  refer. 

I  am  informed  that  my  brother  Grantham  agrees  with  this 
judgment. 

Hawkins,  J.  I  am  of  opinion  that  the  prisoner  was  rightly 
convicted  upon  both  counts  of  the  indictment.  The  first  count 
was  framed  under  s.  20  of  24  &  25  Yict.  c.  100,  and  charged  the 
prisoner  with  "unlawfully  and  maliciously  inflicting  grievoud 
bodily  harm"  upon  Selina  Clarence.  The  second  count  was 
framed  under  s.  47  of  the  some  Act  and  charged  him  with  an 
"assault"  upon  the  said  Selina  Clarence  "occasioning"  her 
"  actual  bodily  harm."  At  the  time  of  committing  of  the  ofiences 
chargidd,  Selina  Clarence  was  and  still  is  the  wife  of  the  prisoner. 
At  that  time  the  prisoner  was  sufiering  from  gonorrhoea  as  he 
knew,  but  his  wife  was  ignorant  of  the  fact.  In  this  condition  of 
things  the  prisoner  had  sexual  intercourse  with  his  wife  and  in 
so  doing  comviunicated  to  her  his  disease  and  thereby  caused  her 
grievous  bodily  harm.  It  must  also  be  taken  as  a  fact  that  had 
the  prisoner's  wife  known  he  was  so  sufiering  she  would  have 
refased  to  submit  to  such  intercourse. 

On  the  prisoner's  behalf  it  was  contended  that  the  conviction 

fl 

(1)  13  Cox,  C.  C.  28.  (2)  4  F.  &  F.  1106. 
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was  wrong  upon  several  grounds :  first,  that  the  injury  caused  to        1888 

the  wife  was  the  result  of  a  lawful  act,  viz.  the  sexual  communion  ths  Quebn 

of  a  husband  with  his  wife :  secondly,  that  the  charge  in  the  first  clabinoe. 

count  inyolved.  and  that  in  the  second  count  was  based  on.  an  „  —r  , 

UftWKUIly   J. 

assault,  and  that  no  assault  could  be  committed  by  a  husband  in 
merely  exercising  his  marital  right  upon  the  person  of  his  wife : 
and,  thirdly,  that  the  sections  of  the  statute  under  which  the 
indictment  was  framed  had  no  application  to  such  circumstances 
as  those  above-mentioned. 

About  the  unlawfulness  and  maliciousness  of  the  prisoner's 
conduct  it  seems  to  me  impossible  to  raise  a  doubt.  It  has  long 
been  established  by  authority  that  if  a  husband  knowingly  com- 
municates to  his  wife  a  venereal  disease,  such  misconduct  amounts 
to  legal  cruelty  and  is  ground  for  a  judicial  separation ;  and  in 
the  absence  of  evidence  to  the  contrary  it  may  be  presumed  that 
a  man  sufiering  under  venereal  disease  knows  it,  and  knows  also 
that  if  he  has  communion  with  his  wife  he  will  in  all  human 
probability  communicate  his  malady  to  her:  see  Brotim  v. 
Brown.  (1)  It  is  equally  clear  that  wilfully  to  do  an  unlawful 
act  to  the  prejudice  of  another  is  to  do  it  maliciously.  We  have, 
then,  these  elements  established,  grievous  bodily  harm  unlaw- 
fully and  maliciously  caused.  To  complete  the  oflTence,  according 
to  the  language  of  s.  20,  it  is  only  necessary  to  prove  that  such 
injury  was  ^'inflicted"  by  the  prisoner  within  the  meaning  of 
that  word  as  used  in  s.  20. 

For  the  prisoner  it  was  contended  that  bodily  harm  cannot 
legally  be  said  to  be  "  inflicted  "  unless  it  has  been  brought  about 
by  some  act  amounting  to  an  assault,  and  that  there  was  no 
evidence  of  any  assault  in  the  present  case.  I  think  both  these 
contentions  untenable,  and  that  the  fiist  count  may  be  supported 
even  assuming  no  assault  to  have  been  proved.  I  think,  more- 
over that  an  assault  was  proved.  I  will,  however,  defer  what  I  have 
to  say  upon  that  point  until  I  come  to  deal  with  the  second  count. 

With  reference  to  the  question  whether  it  was  necessary  to 
prove  an  assault  in  order  to  establish  the  first  count,  it  may  be, 
though  I  do  not  say  it  is  so,  that  some  support  is  afibrded  to  the 
argument  of  the  prisoner's  counsel  if  the  word  ''  inflict "  is  read 

(1)  Law  Bep.  1  P.  &  D.  46. 
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^^^       only  according  to  its  strict  etymological  interpretation.     I  am 

Thb  Qukkn  aware  also  that  the  argument  has  the  support  of  the  dictum  of 

Clamhce,    Kelly,  C.B.,  in  delivering  the  judgment  of  the  Court  in  Bet;,  v. 

h»wwm!j.     Taylor.  (1)    In  that  case  the  prisoner  was  indicted  in  one  count 

for  unlawfully  wounding,  and  in  another  for  "  unlawfully  and 

maliciously  inflicting  grievous  bodily  harm."    The  jury  found 

him  guilty  of  ^^  an  assault "  and  the  conviction  was  affirmed,  the 

Lord  Chief  Baron  saying, ''  each  of  the  counts  is  for  an  offence 

which  necessarily  includes  an  assault."     With  reference  to  this 

dictum  it  will  be  seen  at  a  glance  that  it  was  not  at  all  essential 

for  the  judgment,  inasmuch   as  the    conviction  for  an  assault 

might  be  supported  if  either  count  involved  an  assault,  which  the 

count  for  wounding  most  unquestionably  did.    I  feel  therefore 

at  liberty  respectfully  to  dissent  from  that  dictum  so  far  as  it 

applied  to  the  count  for  "  inflicting  grievous  bodily  injury,"  and 

I  do  so  with  the  more   confidence  because   I   do  not  find  it 

supported  by  any  later  authority. 

In  my  opinion  the  legislature  in  framing  the  various  sections 
of  the  statute  already  and  hereafter  referred  to,  used  the  words 
"  inflict,"  **  cause,"  and  "  occasion  "  as  synonymous  terms  for  the 
following  among  other  reasons.  Let  me  begin  by  calling  atten- 
tion to  the  language  of  the  1 8th  section,  which  runs  thus  :  "  who- 
soever shall  unlawfully  and  maliciously  by  any  means  whatsoever 
wound  or  *  catise  *  any  grievous  bodily  harm  to  any  person,  &c., 
with  intent,  &c.,  shall  be  guilty  of  felony."  If  the  prisoner  had 
been  indicted  under  this  section,  could  anybody  doubt  that  upon 
proof  of  his  intention  to  cause  the  grievous  bodily  harm  he  in 
fact  occasioned,  he  would  have  fallen  within  not  only  the  spirit 
but  the  precise  language  of  the  section  according  to  the  strictest 
interpretation  which  could  be  applied  to  it  ?  I  next  ask  myself 
what  was  the  object  of  the  20th  section?  Clearly  it  was  to 
provide  for  cases  in  which  the  grievous  bodily  harm  mentioned 
in  s.  18,  though  unlawfully  and  maliciously  caused,  was  un- 
accompanied by  the  felonious  intent,  which  is  the  aggravating 
feature  of  the  felony  created  by  that  section,  and  accordingly 
s.  20  made  such  last-mentioned  offence  a  misdemeanour  only,  by 
enacting  as  follows,  *^  whosoever  shall  unlawfully  or  maliciously 

(1)  Law  Rep.  1  C.  C.  R.  195. 
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iround  or  inflict  any  grievoas  bodily  harm  upon  any  other  person        1888 
either  with  or  without  any  weapon  or  instrument  shall  be  guilty  ^mTQuBnT 
of  a  misdemeanour."    Surely  the  object  of  these  two  sections    o^^^^q,, 
could  only  have  been  to  make  the  doing  of  grievous  bodily  harm     g^'JIJJ^  j 
with  intent,  a  felony,  without  intent,  a  mere  misdemeanour,  and 
to  hold  that  no  man  could  be  convicted  under  s.  20  without  proof 
of  an  assault  would  practically  amount  to  holding  that  maliciously 
to  do  grievous  bodily  harm  to  another  without  felonious  intent 
is  unpunishable,  unless  such  harm  is  done  through  the  medium 
of  an  assault.    It  is  impossible  the  legislature  could  have  in- 
tended this. 

I  must  refer  now  to  eu  47,  which  enacts  that  ^'  whosoever  shall 
be  convicted  upon  an  indictment  of  an  assault"  occasioning 
''actual  bodily  harm,  shall  be  liable,  &c."  Here  it  will  be  ob- 
served that  where  the  legislature  intends  that  an  assault  shall  be 
the  foundation  of  the  offence,  it  says  so  in  express  terms*  If  in 
using  the  word  "  inflict "  in  s.  20  it  had  intended  that  it  should 
be  interpreted  as  ''  cause  by  means  of  an  assault,"  s.  47  would 
have  been  superfluous;  for  by  merely  substituting  the  word 
"actual"  for  "grievous"  in  s.  20,  the  whole  object  of  both 
sections  would  have  been  attained ;  for  the  punishment  awarded 
in  each  is  the  same,  and  "  actual "  harm  of  necessity  includes 
"  grievous  "  harm,  and  if  for  any  reason,  which  I  am  unable  to 
discover,  the  legislature  had  thought  fit  to  separate  the  two  sec- 
tions, applying  one  to  an  assault  causing  "  grievous,"  the  other 
to  an  assault  causing  "  actual,"  bodily  harm,  I  should  at  least 
have  expected  it  to  use  the  same  phraseology  in  each.  If,  on  the 
other  hand,  it  intended  the  20th  section  to  bear  the  construction 
I  put  upon  it,  I  should  expect  to  find  that  which  I  do,  viz. 
difference  in  the  language. 

As  the  sections  now  stand,  construing  them  as  I  do,  it  looks  as 
if  the  framers  of  the  Act  intended,  as  I  think  they  did,  that 
where  grievous  bodily  harm  was  maliciously  caused  by  any 
means,  the  offender  should  be  liable  to  a  punishment  of  three 
years'  penal  servitude,  and  that  the  same  punishment  might  follow 
upon  a  conviction  for  occasioning  any  actual  injury,  though  short 
of  that  which  could  be  termed  "  grievous,"  if  such  injury  was 

caused  by  an  assault. 
Vol.  XXIL  E  2 
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1888  I  am  not  without  authority  for  the  view  I  have  expressed  upon 

ThbQu^  this  part  of  the  case.  By  s.  23  of  the  same  Act  it  is  enacted  that 
QuAMKCB.  "  whosoever  shall  unlawfully,  &c.,  administer  to  or  cause  to  be 
administered  to,  or  taken  by  any  other  person,  any  poison  or  other 
destructive  or  noxious  thing,  so  as  thereby  to  infiict  upon  any 
such  person  any  grievous  bodily  harm,  shall  be  guilty  of  felony." 
Now  clearly  there  may  be  an  administering,  or  a  causing  of 
poison,  &c.,  to  be  taken  so  as  to  inflict  harm  under  that  section 
without  even  the  semblance  of  an  assault :  see  Beg.  v.  BHworth 
and  Smith  (I),  per  Coltman,  J.,  and  note  (b)  to  the  case.  See,  also,. 
Beg.  V,  Wilson  (2),  where,  upon  the  trial  of  an  indictment  under 
a  section  similar  to  s.  58  of  the  same  Act,  the  prisoner  was  charged 
with  administering  or  causing  to  be  taken  by  a  woman  a  noxious 
drug  with  intent  to  procure  her  miscarriage,  it  was  proved  that 
the  prisoner  had  procured  the  drug  and  given  it  to  the  womanr 
at  her  own  request^  and  she  had  taken  it  in  his  absence,  it  was  held 
that  he  might  be  convicted  of  causing  it  to  be  taken.  Under 
such  circumstances  no  one  could  say  the  prisoner  had  committed 
an  assault  in  procuring  and  handing  the  drug  to  the  woman  in 
compliance  with  her  request. 

These  considerations  lead  me  to  the  conclusion  that  the  word 
^  inflict "  when  used  in  the  statute  was  not  intended  to  be  con- 
strued as  involving  an  assault,  whatever  may  be  its  strict  etymo- 
logical interpretation,  as  to  which  I  do  not  think  it  necessary  to- 
enter  upon  a  discussion.  See,  also.  Beg.  v.  Martin  (3),  where  the 
prisoner  was  convicted  upon  an  indictment  under  s.  20  of  **  in- 
flicting grievous  bodily  harm,"  under  circumstances  which  it 
would  be  difficult  to  say  amounted  to  an  assault.  It  is  right, 
however,  to  say  that  the  point  under  consideration  was  not  raised 
in  that  case,  although  it  is  unlikely  to  have  escaped  the  attention 
of  the  four  astute  judges  by  whom,  with  myself,  that  case  was 
decided. 

I  proceed  now  to  consider  the  question  whether  there  was,, 
in  feict,  an  assault  by  the  prisoner  on  his  wife  occasioning  her 
either  grievous  or  actual  bodily  harm.  I  answer  this  question^ 
also,  in  the  affirmative. 

(1)  2  M.  &  R.  534.  (2)  D.  &  B.  0.  C.  127. 

(3)  8  Q.  B.  D.  54^ 
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By  the  marriage  contract  a  wife  no  donbt  confers  upon  her       1888 
hnsband  an  irreyocable  privilege  to  have  sexual  intercourse  with  ~^^  Qub^ 
her  during  such  time  as  the  ordinary  relations  created  by  such    q^^^^^L,^ 
contract  subsist  between  them.     For  this  reason  it  is  that  a       — 

Hawkins,  J. 

husband  cannot  be  convicted  of  a  rape  committed  by  him  upon 
the  person  of  his  wife*  But  this  marital  privilege  does  not 
justify  a  husband  in  endangering  his  wife's  health  and  causing 
her  grievous  bodily  harm,  by  exercising  his  marital  prinlege 
when  he  is  suffering  from  venereal  disorder  of  such  a  character 
that  the  natural  consequence  of  such  communion  will  be  to  com- 
municate the  disease  to  her.  Lord  Stowell  in  Popkin  v.  Popkin,  ^ 
cited  in  Dwrant  v.  Durant  (1),  said,  *^  the  husband  has  a  right  to 
the  person  of  his  wife,  but  not  if  her  health  is  endangered."  So 
to  endanger  her  health  and  cause  her  to  suffer  from  loathsome 
disease  contracted^  through  his  own  infidelity,  cannot,  by  the 
most  liberal  construction  of  his  matrimonial  privilege,  be  said  to 
fidl  within  it ;  and  although  I  can  cite  no  direct  authority  upon 
the  subject,  I  cannot  conceive  it  possible  seriously  to  doubt  that 
a  wife  would  be  justified  in  resisting  by  all  means  in  her  power, 
nay,  even  to  the  death,  if  necessary,  the  sexual  embraces  of  a 
husband  suffering  from  such  contagious  disorder. 

In  my  judgment  wilMly  to  place  his  diseased  person  in  con- 
tact with  hers  without  her  express  consent  amounts  to  an  assault. 
It  has  been  argued  that  to  hold  this  would  be  to  hold  that  a 
man  who  suffering  from  gonorrhcea  has  communion  with  his  wife 
might  be  guilty  of  the  crime  of  Tape.  I  do  not  think  this  would 
be  so.  Bape  consists  in  a  man  having  sexual  intercourse  with  a 
woman  without  her  consent,  and  the  marital  privilege  being 
equivalent  to  consent  given  once  for  all  at  the  time  of  marriage, 
it  follows  that  the  mere  ad  of  sexual  eoTnmvnion  is  lawful ;  but  there 
is  a  wide  difference  between  a  simple  act  of  communion  which  is 
lawful,  and  an  act  of  communion  combined  with  infectious  contagion 
endangering  health  and  causing  harm,  which  is  unlawful.  It  may 
be  said  that  assuming  a  man  to  be  diseased,  still  as  he  cannot 
have  communion  with  his  wife  without  contact,  the  communica- 
tion  of  the  disease  is  the  result  of  a  lawful  act,  and,  therefore, 
cannot  be  criminal.    My  reply  to  this  argument  is  that  if  a 

(1)  1  Hagg.  Eccl.  Rep.  767. 
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1888        peison  haying  a  privilege  of  which  he  may  avail  himself  or  not  at 
Ths  QuBE^r   his  will  and  pleasure,  cannot  exercise  it  without  at  the  same  time 
Claunoe     ^oing  something  not  included  in  this  privilege  and  which  is 
n.;^.'.    ^:^^  "><i  dangerous  to  another,  he  mnrt  either  forego  hi, 
privilege  or  take  the  consequences  of  his  unlawful  conduct.    I 
may  further  illustrate  mj  view  upon  this  part  of  the  case  by 
applying  by  way  of  test  to  an  indictment  for  assault  the  old  form 
of  civil  pleadings.    Thus :  Indictment  for  an  assault :  Plea  of 
justification,  that  the  alleged  assault  was  the  having  sexual  com- 
munion with  the  prosecutrix  she  being  the  prisoner's  wife :  New 
assignment,  that  the  assault  charged  was  not  that  justified  in  the 
plea  but  the  unlawful  and  malicious  bringing  of  her  person  into 
contact  with  dangerous  and  contagious  disease.    What  possible 
justification  could  be  pleaded  or  answer  given  to  such  new 
assignment?  ' 

I  ought  perhaps  to  state  that  even  if  to  hold  a  husband  liable 
for  an  assault  under  such  circumstances  would  be  to  subject  him 
also  to  a  charge  of  rape,  the  opinion  I  have  above  expressed 
would  not  be  changed.  No  jury  would  be  found  to  convict  a 
husband  of  rape  on  his  wife  except  under  very  exceptional  cir- 
cumstances, any  more  than  they  would  convict  of  larceny  a 
servant  who  stealthily  appropriated  to  her  own  use  a  pin  from 
her  mistress's  pincushion.  I  can,  however,  readily  imagine  a 
state  of  circumstances  under  which  a  husband  might  deservedly 
be  punished  with  the  penalty  attached  to  rape,  and  a  person 
committing  a  theft  even  of  a  pin  to  the  penalty  attached  to 
larceny. 

The  cases  put  of  a  person  suffering  from  small-pox,  diphtheria, 
or  any  other  infectious  disorder  thoughtlessly  giving  a  wife  or 
child  a  mere  affectionate  kiss  or  shake  of  the  hand  from  which 
serious  consequences  never  contemplated  ensue,  seem  to  me 
cases  in  which  it  is  impossible  to  suppose  any  criminal  prosecu- 
tion would  be  tolerated,  or  could,  if  tolerated,  result  in  a  convic- 
tion ;  but  I  can  picture  to  myself  a  state  of  things  in  which  a 
kiss  or  shake  of  the  hand  given  by  a  diseased  person  maliciaudy 
with  a  view  to  communicate  his  disorder,  might  well  form  the  sub- 
ject of  criminal  proceedings.  I  will  not,  however,  stop  to  discuss 
such  imaginary  cases  further. 
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The  case  of  Beg.  y.  Bennett  (1),  decided  in  I8669  is  an  antiiority       I8S8 
directlj  in  support  of  the  view  I  have  taken.    The  indictment  ^Bs^usnT 
was  for  an  indecent  assault  on  a  girl  who  had  consented  to  sleep    f,,^^;,^ 
with  the  prisoner,  who  had  connection  with  her  and  communi-    „  'tt  , 
cated  to  her  a  foul  disease.    Willes,  J.,  before  whom  the  case  was 
tried,  in  summing-up  told  the  jury  that  though  it  would  have  been 
impossible  to  have  established  rape^  yet,  if  the  girl  did  not  consent 
to  the  aggravated  circumstances,  i.e.  to  connection  with  a  diseased 
man,  his  act  would  be  an  assault.    Willes,  J.,  no  doubt,  according 
to  the  report,  based  his  observations  upon  the  rule  that  fraud 
vitiates  consent,  but  it  is  clear  his  mind  was  alive  to  the  point  I 
have  been  considering,  viz.  that  though  there  might  be  such 
consent  to  sexual  intercourse  as  to  make  the  connection  no  rape, 
nevertheless  the  infectious  contact  might  amount  to  an  assault : 
see  also  Hegarty  v.  Shine  (2)  and  Beg.  v.  Sinclair.  (3) 

In  dealing  with  this  case  my  judgment  is  not  based  upon  the 
doctrine  that  fraud  vitiates  consent,  because  I  do  not  think  that 
doctrine  applies  in  the  case  of  sexual  communion  between  hus- 
band and  wife.  The  sexual  communion  between  them  is  by  virtue 
of  the  irrevocable  privilege  conferred  once  for  all  on  the  huAand  at 
the  time  of  the  marriage,  and  not  at  all  by  virtue  of  a  consent 
given  upon  each  act  of  communion,  as  is  the  case  between 
unmarried  persons.  My  judgment  is  based  on  the  fact  that  the 
wrongful  act  charged  against  the  prisoner  was  not  involved  in  or 
sanctioned  by  his  marital  privilege  and  for  which  no  consent  was 
ever  given  at  all.  For  this  reason  it  is  unnecessary  to  discuss  or 
express  any  opinion  upon  the  various  cases  cited  during  the  argu- 
ment relating  to  connection  obtained  by  fraud,  and  I  accordingly 
abstain  from  doing  so. 

Another  argument  used  for  the  prisoner  was  that  such  cases  as 
the  present  were  not  contemplated  by  the  statute  under  which 
he  was  indicted ;  and  it  was  also  said  that  if  it  had  been  intended 
that  the  communication  of  a  venereal  disease  to  a  woman  during 
an  act  of  sexual  intercourse  consented  to  by  her  should  be  punish- 
able as  a  crime,  some  special  enactment  to  that  effect  would  have 
been  introduced  into  one  or  other  of  the  Acts  of  Parliament 

(1)  4  P.  &  F.  1105.  (2)  14  Cox,  C.  C.  124  ;  C.  A.  145. 

(8)  13  Cox,  C.  C.  28. 
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1888  relating  to  women  and  offences  against  them.  This  is  an  argu- 
THsQuBB^r  nietit  to  which  I  attach  no  weight,  assuming  the  facts  bring  the 
Glabenoc     ^^^'^  within  the  fair  interpretation  of  the  sections  to  which  I  have 

referred.    Moreoyer,  I  may  point  ont  that  Beg.  v.  Bennett  (1),  to 

which  I  haye  referred,  was  tried  in  the  year  1866,  and  it  is 
strange,  if  the  law  as  there  laid  down  was  thoaght  to  be  contrary 
to  the  law  of  the  land  or  to  the  intention  of  the  legislature,  that 
in  no  subsequent  legislation  during  the  twenty-two  years  which 
have  since  elapsed,  has  any  enactment  been  introduced  in  which 
any  expression  is  to  be  found  indicatiye  of  a  disapproval  of  that 
decision,  or  that  the  intention  of  the  statute  was  at  variance  with 
it.  I  think  the  legislature  contemplated  the  punishment  of  aU 
grievous  bodily  harm,  however  caused,  if  caused  unlawfully  and 
maliciously;  and  I  cannot  bring  my  mind  for  an  instant  to 
believe  that,  even  had  the  circumstances  before  us  been  present 
to  the  minds  of  the  framers  of  the  Act,  they  would  have  excluded 
from  its  operation  an  offence  as  cruel  and  as  contrary  to  the  obli- 
gation a  man  owes  to  his  wife  to  protect  her  from  harm,  as  can 
well  be  conceived. 

It  has  been  urged  that  the  case  of  husbfmd  and  wife  does  not 

differ  from  that  of  unmarried  persons,  and  that  to  affirm  this 

conviction  would  tend  to  encourage  undesirable  prosecutions 

where  disease  has  been  communicated  during  illicit  commimion. 

I  do  not  by  any  means  assent  to  these  propositions.    I  think  the 

two  cases  are  substantially  different.    The  wife  submits  to  her 

Thusband's  embraces  because  at  the  time  of  marriage  she  gave 

Ihim  an  irrevocable  right  to  her  person.    The  intercourse  which 

[takes  place  between  husband  and  wife  after  marriage  is  not  by 

f  virtue  of  any  special  consent  on  her  part,  but  is  mere  submission 

/  to  an  obligation  imposed  upon  her  by  law.    Consent  is  immaterial. 

In  the  case  of  unmarried  persons,  however,  consent  is  necessary 

previous  to  every  act  of  communion,  and  if  a  common  prostitute 

were  to  charge  with  a  criminal  offence  a  man  who  in  having 

connection  with  her  had  infected  her  with  disease,  few  juries 

would  under  ordinary  circumstances  hesitate  to  find  that  each 

party  entered  into  the  immoral  communion  tacitly  consenting  to 

take  all  risks.    In  the  case  of  women  other  than  prostitutes  the 

(1)  4  F.  &  F.  1106. 
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ciicmnstanoeB  of  each  particular  case  would  have  to  be  considered,       1886 
and  the  question  how  for  fraud  vitiates  consent  to  such  com-  TwQnm"" 
munion  would  also  have  to  be  dealt  with.    In  such  cases,  too,    c^JS^hq^ 
shame  would  deter  most  decent  women  from  appealing  to  the  law,    ,^"7^  , 
and  if  a  man  were  the  sufferer,  seldom  would  he  incur  the  ridicule 
and  exposure  which  would  be  brought  upon  him.    Considering 
how  few  prosecutions  have  been  instituted  for  such  causes  since 
the  decision  in  Beg  v.  Bennett  (1),  and  entertaining  moreover,  as 
I  do,  a  doubt  whether  any  person,  man  or  woman,  could  as  against 
the  public  interests  consent  to  the  infliction  of  grievous  bodily 
harm,  so  as  to  give  a  legal  defence  to  a  criminal  prosecution, 
although  such  consent  might  afford  a  good  defence  to  a  civil 
action,  I  do  not  see  any  reason  for  such  fears  on  the  subject  as 
have  been  entertained.    Anyhow  they  cannot  affect  the  law. 

Fortified  in  my  opinion,  as  I  believe  myself  to  be,  by  the  plain 
words  of  the  statute  and  by  the  authority  of  Willes,  J.,  one  of  the 
greatest  and  most  accurate  lawyers  of  modem  times,  I  have  arrived 
at  the  conclusion  that  this  conviction  is  right  and  in  accordance 
with  the  law,  and  I  cannot,  therefore,  be  a  party  to  a  judgment 
which  in  effect  would  proclaim  to  the  world  that  by  the  law  of 
England  in  this  year  1888  a  man  may  deliberately,  knowingly, 
and  maliciously  perpetrate  upon  the  body  of  his  wife  the  abomi- 
nable outrage  charged  against  the  prisoner,  and  yet  not  be 
punishable  criminally  for  such  atro<»ous  barbarity. 

I  may  state  that  this  judgment  has  been  read  by  my  brother 
Day,  who  requests  me  to  say  that  he  thoroughly  concurs  in  it. 

Manisty,  J.  I  am  of  opinion  that  this  conviction  should  be 
quashed.  I  need  not  repeat  the  observations  of  those  of  my 
learned  Brothers  who  take  the  same  view.  The  part  of  this 
4itatute  with  which  this  Court  has  to  deal  purports  to  consolidate 
the  law  with  respect  to  crimes  of  violence  to  the  person.  This 
•case  is  not,  as  it  appears  to  me,  a  case  of  that  description,  and 
was  not  contemplated  by  the  legislature  in  framing  this  part  of 
the  statute.  Had  the  legislature  intended  to  make  the  conduct 
of  the  prisoner  punishable  by  statute,  I  should  have  expected  to 
£nd  a  specific  enactment  to  that  effect  either  in  the  Acts  which 

(1)  4  P.  &  F.  1106. 
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1888       hare  recently  been  repealed  or  in  the  part  of  this  statute  which 

ThbQitxen  relates  to  the  administration  of  poison.    I  speak  with  the  most 

Glaorhci.    sincere  respect  of  those  members  of  the  Court  who  have  held  it  to 

be  SO9  but  for  mj  own  part  I  consider  it  contrary  to  common  sense 

to  describe  the  act  of  the  prisoner  in  this  case  as  an  assault. 

HuDDLESTON,  B.  I  am  of  opinion  that  this  conviction  cannot  be 
supported.  I  have  had  the  advantage  of  reading  the  judgment  of 
my  brother  Stephen,  and  I  so  thoroughly  agree  with  his  view  that 
I  have  not  thought  it  necessary  myself  to  prepare  a  judgment. 

F1BLD9  J.  This  indictment  contained  two  counts  expressed 
respectively  in  the  actual  words  of  ss.  20  and  47  of  24  &  25  Y ict. 
c.  IOO9  fti^d  charging  the  prisoner  under  s.  20  with  "  unlawfully 
and  maliciously  inflicting"  upon  his  wife  *' grievous  bodily 
harm/'  under  s.  47  with  **  an  assault "  upon  his  wife  "  occasioning 
actual  bodily  harm."  The  facts  proved  were  that  the  prisoner 
had  sexual  intercourse  with  his  wife  at  a  time  when  to  his  know- 
ledge he  was  suffering  from  gonorrhoea,  his  wife  being  ignorant 
of  this  fact,  that  had  she  known  of  it  she  would  not  have  con- 
sented to  the  intercourse,  and  that  the  result  of  the  connection 
was  to  communicate  to  her  the  disease.  The  learned  Becorder  of 
London  directed  the  jury  thai  if  these  facts  were  established 
they  might  find  the  prisoner  guilty  on  both  or  either  of  the 
counts.  The  jury  found  the  prisoner  guilty,  and  the  learned 
Becorder  has  stated  the  case  now  before  us,  in  which  he  asks  the 
opinion  of  this  Court  whether  his  direction  was  right  in  point  of 
law,  and  whether  upon  these  facts  the  prisoner  could  be  properly 
convicted  on  both  or  either  of  the  counts. 

The  answer  to  this  question  depends  on  the  true  construction 
of  the  Act  under  which  the  indictment  was  preferred,  and  on  a 
consideration  of  the  authorities,  and  I  have  come  to  the  conclu- 
sion that  the  direction  of  the  learned  recorder  was  right,  and 
that  the  prisoner  was  properly  convicted  on  both  counts. 

The  questions,  then,  are,  first,  Did  the  prisoner  *^  unlawfully 
and  maliciously  inflict  grievous  bodily  harm "  on  his  wife  ? 
Secondly,  Did  the  prisoner  **  occasion  bodily  harm  "  to  his  wife 
by  an  "assault"? 
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Now  it  has  long  been  established  that  a  man  who  takes  inde-       1888 
cent  liberties  with  a  woman^  or  has  or  attempts  to  have  connec-   The  Quxxn 
tion  with  her,  may  be  properly  convicted  either  of  indecent    claiLoe. 
assaolt  or  rape,  which  inclades  an  assault,  according  to  the      pi^j. 
circnmstances  of  the  case,  if  the  acts  were  done  withou'c  her 
consent,  express  or  implied,  or  against  her  wilL    It  is,  I  think, 
also  clear  that  if  the  condition  of  the  man  is  such  that  it  is  an 
ordinary  and  natural  consequence  of  the  contact  to  communicate 
an  infectious  disease  to  the  woman,  and  he  does  so,  he  does  in 
fact  inflict  upon  her  both  **  actual "  and  *^  grievous  bodily  harm/' 
Such  an  act  produces  what  a  great  authority.  Lord  Stowell, 
describes  as  **an  injury  of  a  most  malignant  kind :"  see  the  note 
to  Durant  v.  Burant.  (1)    It  is  also  well  settled  that  every  sane 
man  must  be  taken  to  intend  the  natural  and  reasonable  conse- 
quences of  his  acts,  and  the  intentional  infliction  of  grievous 
bodily  harm,  unless  justified  or  excused  by  law,  is,  to  my  mind, 
^  malicious  and  unlawful.'' 

Thus  far  the  case  rests  upon  what  seem  to  me  to  be  known 

and  generally  adopted  principles.    But  it  is  argued  that  here 

there  is  no  offence,  because  the  wife  of  the  prisoner  consented  to 

the  act,  and  I  entertain  no  doubt  that,  if  that  was  so,  there  was 

neither  assault  nor  unlawful  infliction  of  harm.    Then,  did  the 

wife  of  the  prisoner  consent  ?    The  ground  for  holditig  that  she 

did  so,  put  forward  in  argument,  was  the  consent  to  marital 

intercourse  which  is  imposed  upon  every  wife  by  the  marriage 

contract,  and  a  passage  from  Hale's  Fleas  of  the  Crown,  vol.  i. 

p.  629,  was  cited,  in  which  it  is  said  that  a  husband  cannot  be 

guilty  of  rape  upon  his  wife,  **  for  by  their  mutual  matrimonial 

consent  and  contract  the  wife  hath  given  up  herself  in  this  kind 

to  her  husband,  which  she  cannot  retract."    The  authority  of 

Hale,  C.J.,  on  such  a  matter  is  undoubtedly  as  high  as  any  can 

be,  but  no  other  authority  is  cited  by  him  for  this  proposition, 

and  I  should  hesitate  before  I  adopted  it.    There  may,  I  think, 

be  many  cases  in  which  a  wife  may  lawfully  refuse  intercourse, 

and  in  which,  if  the  husband  imposed  it  by  violence,  he  might 

be  held  guilty  of  a  crime.    Suppose  a  wife  for  reasons  of  health 

refnsed  to  consent  to  intercourse,  and  the  husband  induced  a 

(1)1  Hagg.  Eccl  Cases,  768. 
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1888  third  person  to  assist  him  while  he  forcibly  perpetrated  the  act, 
Thb  Qubbn  would  any  one  say  that  the  matrimonial  consent  would  render 
Qjj^^^  this  no  crime  ?  And  there  is  the  great  authority  of  Lord  Stowell 
for  saying  that  the  husband  has  no  right  to  the  person  of  his 
wife  if  her  health  is  endangered :  Pophin  y.  Pophm.  (1)  It  seems 
to  me,  however,  unnecessary  to  decide  that  question  in  the 
present  case,  because  the  prisoner's  wife  undoubtedly  did  consent 
in  fact  to  the  act  of  intercourse,  and  therefore  consented  to  all 
natural  and  ordinary  attendant  circumstances  or  consequences  of 
the  act,  and  also  to  such  as  were  reasonably  within  her  knowledge 
and  contemplation. 

Had,  then,  the  harm  inflicted  upon  or  occasioned  to  the  pri- 
soner's wife  been  one  of  the  consequences  of  an  ordinary  natural 
and  healthy  connection,  or  had  she  known  or  had  reasonable 
grounds  for  thinking  that  her  husband  was  in  a  diseased  condi- 
tion, her  consent  to  the  consequences  would,  I  think,  be  implied, 
and  so  no  ofience  would  have  been  committed.  In  the  same  way 
I  think  that,  if  a  man  knowingly  consorts  with  a  prostitute  who 
gains  her  livelihood  by  promiscuous  intercourse,  it  may  well  be 
implied  that  he  accepts  all  the  consequences.  Also,  had  the 
prisoner  in  this  case  not  been  aware  of  his  condition,  his  act 
would  not  have  been  malicious  or  an  assault,  for,  as  he  would 
have  had  no  reason  to  suppose  that  his  wife  would  do  other  than 
consent,  he  would  have  a  right  to  act  upon  the  implication;  and 
I  think,  therefore,  that  upon  the  construction  which  I  am  putting 
upon  the  Act  there  will  be  no  danger  of  bringing  within  its  defini- 
tions an  injury  caused  by  an  innocent  or  merely  thoughtless  act 
of  affection  between  husband  and  wife.    But  I  have  said  that  here 

m 

there  are  undoubtedly  was  consent  on  the  part  of  the  prisoner's 
wife  to  the  act  of  intercourse,  and  it  is  now  necessary  to  consider 
what  were  the  actual  circumstances  attending  this  act  of  inter- 
course, and  what  was  the  nature  and  condition  of  the  intercourse 
to  which  the  consent  was  given. 

The  actual  circumstances  were  that  the  prisoner,  kno?dng  he 
had  a  foul  and  infectious  disease  upon  him,  and  that  the  infection 
of  his  wife  would  be  the  natural  and  reasonable  consequence  of 
intercourse,  solicited  intercourse.     He  also  knew  that  his  wife 

(1)  1  Hagg.,  EccL  Cases,  note  to  DuratU  v.  Durante  765. 
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consented  to  it  in  ignorance  of  his  condition.  Under  these  cir-  1888 
<*iunt8ance8  I  think  that  her  consent  to  the  interoonrse  in  fact  was  THBQmnar 
giyen  upon  the  implied  condition  that  to  the  knowledge  of  the  ^^J^ 
prisoner  the  nature  of  the  intercourse  was  that  to  which  she  had 
bound  herself  to  consent  and  had  been  accustomed  to  consent,  i.e., 
a  natural  and  healthy  connection.  But  the  intercourse  which  the 
prisoner  imposed  upon  his  wife  was  of  a  different  nature — one 
which,  in  all  probability,  would  communicate  to  her  a  foul  disease, 
and  to  whicjb  the  jury  have  found  that  she  would  not  have  con- 
sented had  she  known  the  state  of  his  health.  It  seems  to  me, 
therefore,  to  follow  that,  the  mere  consent  of  the  prisoner's  wife 
to  an  act  innocent  in  itself,  and  in  no  way  injurious  to  her,  was  no 
consent  at  all  to  what  the  prisoner  did,  and  moreover  that  he 
obtained  such  consent  as  she  gave  by  wilftdly  suppressing  the  fact 
that  he  was  suffering  from  disease.  Such  an  act  between  husband 
and  wife  is,  I  cannot  doubt,  unlawful.  In  the  Divorce  Court  it 
has  been  held  that  the  wilful  or  reckless  communication  of  disease 
by  the  one  to  the  other  amounts  to  legal  cruelty,  involving  the 
liability  to  rescission  of  the  marriage  contract  so  far  as  regards 
cohabitation  and  intercourse :  Boardman  v.  Boardmatu  (1)  There 
was,  I  think,  a  clear  duty  cast  upon  the  prisoner  before  he  soli- 
cited the  intercourse  to  communicate  his  condition  to  his  wife» 
and  the  imposition  of  intercourse  without  such  communication 
amounted  to  a  false  representation  by  act  and  conduct  that  he 
was  in  the  same  healthy  and  natural  condition  as  he  had  been 
upon  previous  occasions  of  lawful  intercourse. 

The  result,  therefore,  at  which  I  have  arrived  is  that  there  was 
no  consent  in  &ct  by  the  prisoner's  wife  to  the  prisoner's  act  of 
inteicourse,  because  although  he  knew,  yet  his  wife  did  not  know, 
and  he  wilfully  left  her  in  ignorance  as  to,  the  real  nature  and 
character  of  that  act.  This  being  so,  it  follows  that  there  was 
both  an  assault  and  a  criminal  infliction  of  harm. 

I  have  arrived  at  this  result  by  my  own  unaided  construction 
of  the  statute  and  consideration  of  the  law.  I  now  proceed  to 
consider  the  authorities.  They  may  be  divided,  according  to  the 
&ct8  which  they  present,  into  three  classes  of  cases.  The  first 
class  consists  of  cases  in  which  a  wife's  consent  has  been  obtained 

(1)  Law  Rep.  1  P.  &  D.  233. 
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1888  by  the  fraud  of  the  prisoner  inducing  her  to  believe  that  he  was 
ThbQusen'  her  husband :  Beg.  v.  Saunders  (1) ;  Beg.  v.  Williams.  (2)  The 
Clabbnob.  >3econd  class  consists  of  cases  in  which  the  woman's  consent  was 
obtained  by  fraudulent  conduct,  inducing  her  to  believe  that 
she  was  undergoing  medical  treatment  or  examination:  Bex  y. 
Bosinshi  (3) ;  Beg.  v.  Case  (4) ;  Beg.  v.  Flattery.  (5)  The  third 
class  consists  of  cases  in  which,  as  in  the  present  case,  the  consent 
of  the  woman  was  given  in  consequence  of  the  wilful  and  un- 
lawful suppression  of  an  injurious  change  of  natural  and  previously 
known  conditions:  Beg.  v.  Bennett  (6);  Beg.  v.  Sinclair  (7); 
Hegarty  r.  Shine.  (8)  Although  these  cases  differ  in  themselves 
as  to  the  facts  and  as  to  the  language  used  by  the  Court,  all  of 
them,  except  Hegarty  v.  Shine  (8),  are,  as  it  seems  to  me,  governed 
by  the  same  principle,  which  is,  that  though  the  woman  consented 
to  the  act  of  intercourse  she  did  not  consent  to  it  in  its  actual 
nature  and  conditions.  In  Beg.  v.  Case  (4)  the  girl  did  not  resist 
from  a  bona  fide  belief,  wilfully  induced  by  the  prisoner,  that  she 
was  being  treated  medically,  and  the  learned  Recorder  of  London, 
a  judge  of  wide  experience  in  criminal  cases,  directed  the  jury 
that,  if  they  were  satisfied  that  the  act  was  committed  under  such 
circumstances,  the  prisoner's  conduct  amounted  to  an  assault. 
This  direction  was  approved  by  Wilde,  C.J.,  who  says  in  his 
judgment :  ^  She  made  no  resistance  to  an  act  which  she  supposed 
to  be  quite  different  from  what  was  done,  and  therefore  that 
which  was  done  was  done  without  her  consent."  Coleridge,  J., 
whose  knowledge  and  experience  in  these  matters  could  not  be 
surpassed,  said :  **  She  makes  no  resistance  only  in  consequence 
of  the  confidence  which  she  reposed  in  the  defendant  as  her 
medical  adviser.  If  there  had  been  no  consent,  the  defendant's 
act  would  have  been  indisputably  an  assault.'*  Flatt,  B.,  said : 
<<  The  girl  consents  to  one  thing,  and  the  defendant  does  another, 
that  other  involving  an  assault."  This  was  a  decision  of  the 
Court  for  the  consideration  of  Crown  Cases  Beserved.  In  the  case 
of  Beg.  V.  Flattery  (5),  in  the  same  Court,  a  case  of  the  second 

(1)  8  C.  &  P.  265.  (6)  2  Q.  B.  D.  410. 

(2)  8  C.  &  P.  286.  (6)  4  F.  &  F.  1105. 

(3)  1  Moody,  C.  C.  19.  (7)  13  Cox,  C.  C.  28. 

(4)  4  Cox,  C.  C.  220.  (8)  14  Cox,  C.  C.  124 ;  C.  A.  146. 
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claasy  the  same  doctrine  was  held,  Kelly,  C.B.,  saying :  "  The  girl       1888 
only  submitted  to  the  plaintiff  touching  her  peison  in  conse-   thx  Qmsmr 
qaence  of  the  fiand  and  false  pretences  of  the  prisoner,  and  the    q^^^^oi. 
only  thing  she  consented  to  was  the  snrgical  operation/'  FidTj 

In  these  cases  the  fraud  by  which  the  consent  was  obtained 
was  a  fraud  as  to  person  and  circumstances,  and  did  not  as  in  this 
case  relate  to  the  very  act  of  connection,  its  physical  nature  and 
conditions,  and  it  seems  to  me  to  follow  that  a  consent  induced 
by  a  fiand  relating  to  the  physical  nature  and  conditions  of  the 
act  itself  falls  still  more  clearly  within  this  principle.  Accord- 
ingly so  it  was  held  in  Beff.  v.  Senneit.  (1)  There  that  very 
eminent  judge,  Willes,  J.,  applied  this  doctrine,  and  held  that 
the  consent  to  one  act  obtained  by  fraud  as  to  its  physical  nature 
was  no  consent  to  a  different  act  injurious  in  its  nature,  and  to 
which  the  consent  was  never  intended  to  be  applied.  In  this 
respect  he  was  followed  by  Shee,  J.,  in  Beg.  v.  Sinclair,  (2) 

It  is  true  that  in  Hegarty  ▼.  Shine  (3)  some  of  the  judges  in 
the  Irish  Courts  expressed  disapproval  of  the  ruling  of  Willes,  J., 
in  Beg.  v.  Bennett  (1),  as  tending  to  shew  that  any  fraud  is 
sufficient  to  convert  a  civil  act  of  breach  of  duty  into  a  criminal 
one,  and  reliance  was  placed  on  this  in  the  argument  against  the 
conviction.  But  I  think  this  disapproval  rests  upon  a  misunder- 
standing of  the  ruling  of  Willes,  J.  As  I  understand,  that  very 
learned  judge  never  meant  to  say  that  any  fraud  must  vitiate  the 
consent,  but  that  a  consent  obtained  to  one  act  is  not  a  consent  to 
an  act  of  a  different  nature,  and  if  obtained  by  a  fraud  as  to  its 
nature  would  not  render  the  act  lawful.  In  Hegarty  v.  Shine  (3), 
in  the  Court  of  Appeal,  Beg.  v.  Bennett  (1)  was  distinguished,  and 
in  no  way  departed  from,  and  the  actual  decision  in  Hegarty  v. 
8hi$^  (3)  does  not  seem  to  me  in  any  way  to  touch  the  present  case. 

I  think,  therefore,  that  the  conviction  should  be  affirmed.  I 
am  desired  to  add  that  my  brother  Charles  concurs  in  this  judg- 
ment. 

PoixocK,  B.  I  agree  with  the  judgment  delivered  by  my 
learned  Brothers  who  are  against  the  conviction,  and  had  I  seen 

(1)  4  P.  &  F.  1105.  (2)  13  Cox,  0.  C.  2a 

(3)  14  Cox,  C.  C.  124 ;  C.  A  145. 
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1888  these  judgments  beford  I  prepared  my  own,  I  might  have  been 
Tmi  Qttxxn  content  to  say  simply  that  I  assent  to  them;  bat  as  I  have  set  out 
Oi^e>.  ^y  own  reasons,  I  think  it  is  only  respectfnl  to  those  from  whom 
^^^  3     I  differ  that  I  shonld  read  them. 

The  first  count  of  the  indictment  is  based  upon  s.  20  of  24  &  25 
Vict  c.  100  (1861),  which  provides  that  "  Whosoever  shall  un- 
lawfully and  maliciously  wound  or  inflict  any  grievous  bodily 
harm  upon  any  other  person  either  with  or  without  any  weapon 
or  instrument  shall  be  guilty  of  a  misdemeanour.''  This  pro* 
vision  is  founded  upon  and  in  continuation  of  the  earlier  legisla- 
tion upon  the  same  subject  continued  in  14  &  15  Vict.  c.  19,  s.  4 
(1851),  which  is  as  follows :  ^  And  whereas  it  is  expedient  to 
make  further  provision  for  the  punishment  of  aggravated  assaults  : 
Be  it  enacted  that  if  any  person  shall  unlawfully  and  maliciously 
inflict  upon  any  other  person  either  with  or  without  any  weapon 
or  instrument  any  grievous  bodily  harm,  or  unlawfully  and 
maliciously  cut,  stab,  or  wound  any  other  person,  every  such 
offender  shall  be  guilty  of  a  misdemeanour." 

Looking  at  the  language  of  these  two  Acts  it  appears  to  me 
that  the  "  grievous  bodily  harm  "  which  is  **  unlawfully  "  inflicted 
must  be  the  natural  consequence  of  some  act  in  the  nature  of  a 
blow,  wound,  or  other  violence  which  is  in  itself  illegal,  and  not 
merely  the  result  of  conduct  which  is  immoral  and  injurious  by 
reason  only  of  a  fraud  or  breach  of  good  faith ;  or  to  put  the 
proposition  in  another  form,  *^  grievous  bodily  harm  "  which  is  the 
ultimate  effect  of  treachery  in  the  doing  of  that  which  is  not  a 
'*  wounding  or  inflicting,  &c.,  with  or  without  any  weapon  or  in- 
strument," but  is  the  doing  of  an  act  of  an  entirely  different 
character,  is  not  within  the  terms  of  the  statute.  It  is  also  to  be 
observed  that  although  a  man  is  by  law  held  to  be  responsible 
for  the  necessary  consequences  of  his  acts,  in  the  case  before  us 
it  cannot  be  suggested  that  the  real  intent  of  the  prisoner  was  to 
inflict  grievous  bodily  harm,  or  indeed  any  harm,  upon  his  wife. 

The  second  count  charges  an  assault,  and  upon  this  more 
difficulty  arises.  Some  of  the  observations  which  I  have  already 
made  are  equally  applicable  to  this  question.  Apart  from  au- 
thority, I  should  be  inclined  to  hold  that  in  this  case  also  an 
assault  must  in  all  cases  be  an  act  which  in  itself  is  illegal,  and 
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it  is  not  unimportant  to  notice  that  the  case  is  one  of  first  im-  1888 
pression,  as  no  trace  can  be  fonnd  of  any  preyious  attempt  to  Thb  Quxdi 
bring  snch  conduct,  fonl  and  cruel  though  it  be,  within  the  scope  qj^J^q^ 
of  the  criminal  law.  As  to  this  count,  however,  there  is  some  pqi^^b. 
authority.  In  Beg.  y.  Bennett  (1)  an  uncle  was  indicted  for  an 
indecent  assault  upon  his  niece,  he  being  diseased  and  she 
ignorant  of  the  fact.  It  was  held  by  Willes,  J.,  that  the  prisoner 
ooidd  be  properly  conyicted,  and  in  his  smnming-np  that  learned 
judge  said :  **  An  assault  is  within  the  rule  that  fraud  vitiates 
consent,  and  therefore  if  the  prisoner,  knowing  that  he  had  a 
foul  disease,  induced  his  niece  to  sleep  with  him,  intending  to 
possess  her,  and  infected  her^she  being  ignorant  of  his  condition, 
any  consent  which  she  may  have  given  would  be  vitiated,  and 
the  prisoner  would  be  guilty  of  an  indecent  assault"  This  case 
was  followed  by  Beg,  v.  Sinclair  (2),  in  which  the  prisoner  being 
diseased  had  connection  with  a  girl  who,  being  ignorant  of  the 
fact,  consented.  As  far  as  I  can  discover  these  are  the  only 
decisions  which  have  any  material  bearing  upon  the  case  now 
before  us.  They  are  not  binding  upon  this  Court,  and  they  have 
been  much  questioned  in  the  civil  case  in  Ireland  of  Hegarty  v. 
Shine,  (3)  As  at  present  advised,  I  see  great  difficulty  in 
adopting  them  in  their  entirety.  If  the  reasoning  upon  which 
they  are  founded  be  sound,  I  should  have  thought  that  the 
offence  of  which  the  prisoners  were  guilty  was  not  an  assault  but 
rape.  Without,  however,  further  argument  and  consideration,  I 
am  not  prepared  to  say  that  they  should  be  overruled,  especially 
as  in  cases  of  a  similar  kind,  which  may  well  arise,  they  are  un- 
doubtedly important  and  useful  in  the  administration  of  the 
criminal  law,  but  I  cannot  assent  to  the  proposition  that  there  is 
any  true  analogy  between  the  case  of  a  man  who  does  an  act 
which  in  the  absence  of  consent  amounts  to  an  indecent  assault 
upon  his  niece,  or  any  woman  other  than  his  wife,  and  the  case 
of  a  man  having  connection  with  his  wife. 

In  the  one  case  the  act  is,  taken  by  itself,  in  its  inception  an 
imlawful  act,  and  it  would  continue  to  be  unlawful  but  for  the 
consent.    The  husband's  connection  with  his  wife  is  not  only 

(1)  4  F.  &  F.  1106.  (2)  18  Cox,  C.  C.  28. 

(3)  14  Cox,  C.  C.  124,  C.  A.  148. 
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1888  lawfoly  but  it  is  in  accordance  with  the  ordinary  condition  of 
Tbx  Qubbn"  niarried  life.  It  is  done  in  pursuance  of  the  marital  contract 
and  of  the  status  which  was  created  by  marriage,  and  the  wife 
as  to  the  connection  itself  is  in  a  different  position  from  any 
other  woman,  for  she  has  no  right  or  power  to  refuse  her  con- 
sent. As  is  said  by  Lord  Hale  in  his  Fleas  of  the  Crown,  vol.  L 
p.  629 :  *^  By  their  mutual  matrimonial  consent  and  contract  the 
wife  hath  given  up  herself  in  this  kind  unto  her  husband,  which 
she  cannot  retract."  Such  a  connection  may  be  accompanied 
with  conduct  which  amounts  to  cruelty,  as  where  the  condition 
of  the  wife  is  such  that  she  will  or  may  suffer  from  such  con- 
nection, or,  as  here,  when  the  condition  of  the  husband  is  such 
that  the  wife  will  suffer. 

To  hold  that  an  act  in  itself  innocent  becomes  a  criminal 
assault  by  reason  of  the  concealment  of  a  material  fact,  which, 
if  communicated,  might  give  rise  to  an  objection  by  the  person 
affected  by  the  act,  would,  where  there  is  disease,  include  a  variety 
of  cases  beyond  that  which  is  now  under  discussion ;  such  as  a 
kiss  given  by  a  parent  suffering  from  small-pox  or  scarlet  fever  to 
his  child,  or  even  the  shaking  of  a  friend's  hand  by  one  who  is 
suffering  from  a  contagious  disease.  On  the  other  hand,  to  say 
that  the  prisoner  has  been  properly  convicted  would  not  under 
all  circumstances  cope  with  the  evil  and  moral  wrong  which  it  is 
desired  to  punish,  for  I  suppose  no  one  would  contend  that,  if  a 
wife  being  diseased  encouraged  her  husband  to  have  connection 
with  her,  she  was  guilty  of  an  assault  All  this  goes  to  shew  that 
the  real  offence  is  not  an  assault  but  the  suppression  or  conceal* 
ment  of  that  which  ought  to  have  been  communicated ;  and  that 
if  it  be  desirable  to  bring  it  within  the  criminal  law  it  should  be 
done  by  legislation. 

As  to  the  decision  of  Beg.  v.  Case  (1),  and  Beg,  v.  Flattery  (2), 
cited  by  counsel  for  the  prosecution,  in  which  medical  men,  who 
under  the  pretence  of  affording  medical  or  surgical  assistance  to 
women,  had  connection  with  them,  were  held  guilty  of  rape,  they 
afford  no  assistance.  In  these  cases  the  intent  of  the  prisoners  to 
commit  a  rape  was  clear,  though  the  means  by  which  they  ac- 
complished their  purpose  was  fraud,  the  fraud  being  of  such  a 
(1)  19  L.  J.  (Mag.  C.)  174.      ^  (2)  2  Q.  B.  D.  410. 
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nature  that  nnder  the  pretence  of  performing  an  act  in  itself  •    1888 


lawful  and  beneficial  to  their  patient  they  committed  an  act  of  the  Qiben 
a  totally  different  character  which  was  in  itself  illegal  and  clabbnce. 
criminal. 

These  considerations  have  led  me  to  the  conclusion  that  this 
oonviction  cannot  be  supported. 


Pollock,  B. 


Lord  Coleridge,  C.J.    I  was  for  some  time  of  opinion  that 
this  conviction  could  be  sustained.     Every  one  would,  I  suppose, 
ilesire  to  sustain  the  conviction  in  this  particular  case  if  it  could 
be  done  without  violating  the  sound  principles  of  legal  construc- 
tion.   I  confess  that  the  logical  deduction  from  the  words  of  the 
statute  which  has  been  drawn  by  my  learned  brothers.  Field  and 
Hawkins,  is  one  which  I  find  it  difficult  logically  to  controvert. 
But  although  it  may  perhaps  not  be  a  good  answer  in  reasoning, 
yet  in  such  a  matter  as  the  construction,  of  a  statute,  if  the  ap- 
'paient  logical  construction  of  its  language  leads  to  results  which 
it  is  impossible  to  believe  that  those  who  framed  or  those  who 
passed  the  statute  contemplated,  and  from  which  one's  own  judg- 
ment recoils,  there  is  in  my  opinion  good  reason  for  believing 
that  the  construction  which  leads  to  such  results  cannot  be  the 
true  construction  of  the  statute.     Two  cases  have  been  put  in  a 
sentence  by  my  learned  brother  Pollock  in  the  judgment  which 
he  has  just  read,  which  had  occurred  to  me  early  in  the  argu- 
ment, which  were  then  difficulties  in  my  mind,  and  which  have 
at  last  proved  too  much  for  me,  and  I  cannot  answer  them.    If 
this  conviction  can  be  sustained  it  seems  to  me  impossible  to 
deny  that  in  logic  a  conviction  could  be  sustained  against  a  father 
or  relative  for  infecting  a  child  with  the  small-pox  or  with  any 
other  contagious  disease  if  the  father  or  relative  was  aware  that 
he  had  the  disease  upon  him,  but  the  child  was  not  aware  of  his 
condition.    Now  I  give  that  simply  as  an  example,  but  examples 
of  the  results  into  which  this  construction  would  lead  us  might 
be  given  in  great  numbers.    I  am  unable  to  believe  that  the 
statute  could  have  contemplated  results  which  nevertheless  seem 
to  follow  logically  from  the  construction  which  has  been  put  upon 
it  by  my  learned  Brothers  who  are  in  favour  of  sustaining  this 

conviction,  and  I  am  therefore  reluctantly  unable  to  agree  with 
Vol.  XXII.  F  2 
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1888    •  them.    I  am  consequently  of  opinion  that  this  conviction  shonld 
ThbQuedT  he  quashedy  and  I  assent  to  the  reasoning  of  my  brothers  Stephen 
Qj^^^ctL    ^^^  Wills  in  their  judgments,  which  I  have  had  the  satisfaction 
of  reading,  and  with  all  or  almost  all  of  which  I  agree. 

Conviction  quaslied. 
Solicitor :  Solicitor  to  the  Treasury. 

H.  D.  W. 


Nov.  24.  [CROWN  CASE  RESERVED.] 


THE  QUEEN  v.  ADAMS. 

Criminal  Law — Libel — Letter  written  to  Woman  proposing  Immoral  Intercourse 
— Defamatory  Libel  tending  to  provoke  BreacJi  of  tlie  Peace, 

The  defendant  was  tried  and  convicted  on  an  indictment  charging  him  with 
having  imlawfully  and  maliciously  written  and  published  to  a  young  woman  of 
virtuous  imd  modest  character  a  defamatory  letter  of  and  concerning  her,  and  of 
and  concerning  her  character  for  virtue  and  modesty.  The  defendant  havin<;' 
seen  an  advertisement  for  a  situation  inserted  by  the  young  woman  in  a  news- 
paper, wrote,  and  sent  to  her  at  the  address  given,  the  letter  in  question,  which 
contained  a  proposal  in  plain  terms  that  she  should  surrender  her  chastity  to 
him  for  a  sum  of  money : — 

Heldf  that  the  conviction  could  be  sustained,  because,  imder  all  the  circum- 
stances, the  defamatory  letter  might  reasonably  tend  to  provoke  a  breach  of 
the  peace. 

Case  stated  by  the  Becorder  of  London  for  the  opinion  of  the 
Court  for  the  Consideration  of  Crown  Cases  Eeseryed. 

At  the  sessions  of  the  Central  Criminal  Court,  held  on  Sep- 
tember 17y  1888,  J.  C.  Adams  was  tried  on  an  indictment  which 
charged  him,  in  the  third  count,  with  having,  on  June  19, 1888, 
unlawfully,  wickedly,  and  maliciously  written  and  published  to 
E.  S.  Y.,  the  younger,  who  was  a  good,  peaceable,  virtuous,  and 
worthy  subject  of  our  Lady  the  Queen,  in  the  form  of  a  letter 
directed  to  her,  the  said  E.  S.  Y.,  the  said  letter  containing  divers 
false,  scandalous,  malicious,  and  defamatory  matters  and  things 
of  and  concerning  the  said  E.  S.  Y.,  and  of  and  concerning  the 
character  for  virtue,  modesty,  and  morality  then  borne  by  the 
said  E.  S.  Y.  [the  letter  was  set  out],  to  the  great  damage, 
scandal,  infEuny,  and  disgrace  of  the  said  E.  S.  Y.,  to  the  evil 
example,  &c.,  and  against  the  peace,  &c. 
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The  letter  (which  it  is  thought  unnecessary  to  print  in  full)       1888 
began : — "  I  have  seen  your  advertisement  in  the  Daily  Telegraph.   The  Queen 
I  have  no  situation  to  offer  you,  but  I  should  like  to  ask  you  a       .  *• 
thing  or  two.    I  am  a  young  man,  twenty-five  ....  I  should  like  to 
make  certain  proposals  to  you.    Of  course  this  is  strictly  private 
between  you  and  I."    The  letter  then  proceeded  to  state,  in  very 
plain  language,  that  if  E.  S.  Y.  was  a  virgin  the  writer  would 
offer  her  anything  up  to  lOZ.  to  allow  him  to  have  immoral  inter- 
course with  her.    He  also  said  that  perhaps  one  day  she  would 
lose  her  virginity  for  nothing ;  that  he  would  treat  her  well ; 
that  he  was  a  highly  respectable  young  man,  and  gave  his  word 
that,  if  she  was  willing  to  consent  to  his  proposals,  she  should 
have  whatever  she  asked  in  money.    He  asked  her  to  reply  in  an 
evening  paper  stating  the  number  of  pounds  she  wanted ;  and  he 
concluded,  ''  Think  over  it,  dearest ;  and  if  you  are  willing  and 
answer  as  above,  I  will  write  to  the  same  address  as  this  letter." 

Evidence  was  given  that  E.  S.  Y.,  the  younger,  inserted  an 
advertisement  in  the  Daily  Telegraphy  and  that  it  was  stated  in  ' 
it  that  replies  were  to  be  addressed  to  E.  S.,  21,  Badnor  Street, 
Old  Street,  E.C. ;  that  the  prisoner  wrote  the  letter  set  out  in 
the  third  count  of  the  indictment,  and  inclosed  it  in  a  sealed 
envelope  addressed  as  required  by  the  advertisement,  and  that 
he  posted  it ;  that  the  letter  was  received  by  E.  S.  Y.,  the  elder, , 
who  opened  and  read  it,  and  then  handed  it  to  a  sergeant  of 
police,  and  that  it  was  never  seen  by  E.  S.  Y.,  the  younger. 

At  the  close  of  the  case  for  the  prosecution  counsel  for  the 
prisoner  submitted  that  there  was  no  case  to  go  to  the  jury,  on 
the  grounds  (inter  alia)  that  to  write  and  send  to  a  person  letters 
in  the  form  of  those  set  out  in  the  indictment  was  not  an 
indictable  offence ;  that  the  letter  set  out  in  the  third  count  was 
neither  a  defamatory  libel  nor  an  obscene  libel ;  and  that  there 
had  been  no  publication  of  it. 

The  recorder  declined  to  stop  the  case  upon  the  objections 
taken,  but  left  it  to  the  jury,  who  convicted  the  prisoner  on  all 
the  counts  of  the  indictment. 

The  recorder  thereupon  respited  judgment  and  admitted  the 
prisoner  to  bail. 

The  question  for  the  opinion  of  the  Court  was  whether,  upon 

F  2  2 
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1888        the  facts  stated  the  prisoner  could  properly  be  convicted  on  all 
The  Queen  or  any  of  the  counts  of  the  indictment. 

Adams. 

P.  T.  Bla^^kwellf  (G.  A.  Blackwelly  with  him),  for  the  defendant. 
The  conviction  was  wrong.  The  letter  is  not  a  defamatory  libel. 
It  is  a  mere  incitement  to  commit  private  immorality,  which  has 
never  been  held  a  criminal  offence.  Even  if  it  be  a  defamatory 
libel  there  was  no  publication  to  other  persons,  and  it  is  not  of  a 
nature  to  provoke  a  breach  of  the  peace,  so  as  to  bring  the  case 
within  the  rule  that  a  defamatory  libel  written  to  the  person  de- 
famed, and  not  published  to  others,  is  punishable  criminally  if  it 
tends  to  provoke  a  breach  of  the  peace :  EicJe*8  Case  (I)  ;  Bex  v. 
Wegener  (2) ;  and  cases  collected  in  Starkie  on  Libel,  4th  ed.  p.  416. 
If  the  young  woman  to  whom  the  letter  was  sent  had  consented 
to  the  defendant's  proposals  no  criminal  offence  would  have  been 
committed.  It  is  a  strange  result  of  the  law  if  the  mere  making 
of  the  proposals  constitutes  a  criminal  offence.  There  is  no  pre- 
cedent of  authority  for  saying  that  it  is  any  offence  at  common 
law  to  write  or  send  such  a  letter  as  this,  and  it  is  dangerous  to 
create  such  a  precedent,  because  it  opens  the  door  to  the  making 
of  a  new  set  of  charges  against  men  in  order  to  extort  money. 
If  any  change  in  the  law  is  required  in  this  respect,  it  should  be 
left  to  the  legislature  to  make  it. 

Polandy  for  the  Crown.  The  defendant  was  properly  convicted 
on  the  third  count  of  having  committed  the  common  law  offence 
of  writing  and  publishing  a  defamatory  libel  tending  to  provoke 
a  breach  of  the  peace.  It  is  the  offence  described  in  I  Hawk. 
P.  C,  c.  73,  s.  11 ;  Beff.  v.  Eolbrook  (3),  judgment  of  Lush,  J.,  at 
p.  46  of  the  report ;  Starkie  on  Libel,  4th  ed.  p.  416 ;  Bac.  Abridg. 
tit.  Libel,  B.  The  sending  of  such  a  letter  to  a  modest  young 
woman  is  a  gross  insult,  and  nothing  would  be  more  likely  to 
provoke  a  breach  of  the  peace. 
P.  T.  Blackwell,  replied. 

[As  no  judgment  was  given  upon  the  points  raised  on  the  other 
counts  of  the  indictment,  it  is  unnecessary  to  state  the  argument?, 
and  the  numerous  authorities  cited,  with  respect  to  those  points.] 

(1)  Hob.  215 ;  Popham,  139.  (2)  2  Stark.  245. 

(3)  4  Q.  B.  D.  42. 
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Lord  CoLEBiDGEy  G.J.  It  is  unnecessary  to  discuss  some  of  1888 
the  important  questions  which  have  been  raised  in  this  case.  The  Queen 
Upon  those  questions,  therefore,  I,  and  I  believe  the  other  adams. 
members  of  the  Court,  desire  to  give  no  opinion.  It  appears  to 
me  that  there  is  a  very  short  and  plain  ground  upon  which  this 
conyiction  can  be  sustained.  It  is  a  conviction  upon  an  indict- 
ment the  third  count  of  which  charges  that  the  letter  there  set 
out  is  a  defamatory  libel  tending  to  defame  and  bring  into  con- 
tempt the  character  of  the  person  to  whom  it  was  sent.  I  am  of 
opinion  that  the  letter  is  of  such  a  character  as  that  it  tended  to 
provoke  a  breach  of  the  peace.  At  all  events,  the  sending  of 
such  a  fetter  to  the  person  to  whom  it  was  sent  might,  under  the 
circumstances  of  her  position  and  character,  reasonably  or  pro- 
bably tend  to  provoke  a  breach  of  the  peace  on  her  part,  or  on 
the  part  of  those  connected  with  her.  The  jury  must  be  taken 
to  have  found  that  it  was  a  defamatory  libel  which  was  calculated 
to  provoke  a  breach  of  the  peace ;  and  on  that  short  ground  I  am 
of  opinion  that  the  conviction  must  be  affirmed  on  the  third 
count  of  the  indictment. 

Manisty,  Hawkins,  Day,  and  A.  L.  Smith,  J.  J.,  concurred. 

Conviction  affirmed. 

Solicitor  for  the  Cro^vn :  Solicitor  to  the  Treasury. 

Solicitor  for  defendant :  John  Hayward. 

\V.  A. 
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1888  [IN  THE  COURT  OF  APPEAL.] 

Oct  30. 

THE  MUNICIPAL  PERMANENT  INVESTMENT  BUILDING  SOCIETY 

V.  SMITH. 

Landlord  and  Tenant — Lease  hy  Mortgagor  in  Possession — Bights  of  Mortgagee 
under  Lease — Conviyancing  and  Law  of  Fi^operty  Act,  1881  (44  <fc  45 
Vict,  c,  41),  ss.  10, 18. 

Where  a  lease  is  made  by  a  mortgagor  in  possession  under  the  x>owerd  given 
by  the  Conveyancing  and  Law  of  Property  Act,  1881,  the  mortgagee,  on  giving 
notice  to  the  tenant  and  going  into  possession,  is  entitled  by  virtue  of  the  Act 
to  enforce  the  covenants  and  conditions  in  the  lease  in  the  same  manner  as  if 
he  had  been  a  party  to  it,  and  such  right  cannot  be  affected  by  an^  collateral 
agreement  between  the  lessor  and  the  lessee. 

This  was  an  action  of  ejectment  tried  before  Hawkins,  J., 
without  a  jury. 

In  May,  1882,  land  was  mortgaged  to  the  plaintiffs  by  one 
Davis,  who,  in  1885,  being  in  possession,  granted  a  building  lease 
of  the  mortgaged  land  to  the  defendant  under  the  powers  given 
by  and  in  accordance  with  s.  18  of  the  Conveyancing  Act,  1881. 
The  plaintiffs  were  not  parties  to  the  lease,  which  contained  a 
power  of  re-entry  for  non-payment  of  rent  Concurrently  with 
the  lease  an  agreement  was  made  between  Davis  and  the  defen- 
dant that  the  latter  should  retain  the  rent  payable  under  the 
lease  as  it  fell  due  towards  repayment  of  a  sum  of  money  advanced 
by  him  to  Davis.  The  plaintiffs  subsequently  gave  to  the  defen- 
dant notice  of  the  mortgage,  and  that  the  rent  should  be  paid  to 
them.  As  this  was  not  done,  they  brought  this  action,  which 
resulted  in  a  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

T.  Terrelly  for  the  defendant,  contended  that  although  the  lease 
was  valid  as  against  the  plaintiffs,  there  was  nothing  in  the  Con- 
veyancing Act,  1881,  to  shew  that  they  could  enforce  its  provi- 
sions on  their  own  behalf  against  the  tenant,  and  that,  at  all 
events,  they  could  not  be  in  a  better  position  than  Davis,  and  if 
they  took  the  beneiit  of  the  lease  they  did  so  subject  to  the 
collateral  contract. 

T.  Willes  Chititfy  for  the  plaintiffs.  Whereas  before  the  statute 
a  mortgagor,  whether  in  possession  or  not,  could  not  grant  a 
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lease  yalid  as  against  the  mortgagee,  who  might  treat  the  tenant       isss 


(1)  44  &  45  Vict.  c.  41,  sect.  10 : 
^Bent  reserved  by  a  lease,  and  the 
benefit  of  every  covenant  or  provision 
therein  contained,  having  reference  to 
the  subject-matter  thereof,  and  on  the 
lessee's  part  to  be  observed  or  per- 
formed, and  every  condition  of  re-entry 
and  other  condition  therein  contained, 
fshall  be  annexed  and  incident  to  and 
shall  go  vith  the  reversionary  estate 
in  the  land,  or  in  any  part  thereof, 
immediately  expectant  on  the  term 
granted  by  the  lease,  notwithstand- 
ing severance  of  that  reversionary 
estate,  and  shall  be  capable  of  being 


recovered,  received,  enforced,  and 
taken  advantage  of  by  the  person 
from  time  to  time  entitled,  subject  to 
the  term,  to  the  Income  of  the  whole 
or  any  part,  as  the  case  may  require, 
of  the  land  leased." 

Sect.  18 :  "A  mortgagor  of  land 
while  in  possession,  shall,  as  against 
every  incumbrancer,  have,  by  virtue 
of  this  Act,  power  to  make  from  time 
to  time  any  such  lease  of  the  mort- 
gaged land,  or  any  part  thereof,  as  is 
in  this  section  described  and  autho- 
rized ..." 


Smith. 


under  any  snch  lease  as  a  trespasser,  the  Conyeyancing  Act,    muhioipal 
1881,  now  provides  that  a  lease  in  conformity  with  s.  18  is  valid  iHYxmaur 
against  the  incumbrancer,  and  the  combined  effect  of  ss.  10  and    ^^nrao 
18  (1)  is  that  the  mortgagee  may  intervene  at  any  time,  and  if 
he  does  so  has  all  the  rights  of  a  lessor  nnder  the  lease.    [He  was 
stopped.] 

LoBD  EsHEB,  M.B.  In  this  case  an  action  of  ejectment  has 
been  brought  by  the  mortgagees  against  the  tenant  in  occupation 
of  the  mortgaged  property  to  recover  it  under  a  power  of  re-entry 
for  a  breach  of  covenant  to  pay  the  rent.  The  lease  was  granted 
by  a  mortgagor  in  possession,  and  contains  such  provisions  as  are 
described  in  s.  18  of  the  Conveyancing  Act,  1881,  and  is  con- 
sequently within  that  section.  The  effect  of  s.  18  is  that  the 
mortgagor  if  he  makes  a  lease  which  complies  with  its  terms, 
makes  a  lease  which  is  good  against  the  mortgagee,  and  the  result 
is  the  same  as  if  the  lease  had  been  made  with  the  authority  and 
concurrence  of  the  mortgagee.  Now  such  a  lease  may  be  made 
either  with  or  without  notice  to  the  tenant  of  the  existence  of  the 
mortgage.  In  either  case  he  is  safe  in  dealing  with  the  mortgagor, 
because  the  mortgagee  cannot  treat  him  as  a  trespasser  as  he  could 
before  the  passing  of  the  Act.  The  lease  being  valid  under  s.  18 
against  the  mortgagee  established  a  relationship  between  him 
and  the  tenant,  but  until  something  more  is  done  the  tenant 
may  safely  deal  with  the  mortgagor.    But  s.  10  says  in  effect 
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1888  that  the  rent  and  the  benefit  of  covenants  in  a  lease  are  to  go 

'hlcviciPAL  with  the  reversionary  estate  expectant  on  the  terms  granted  by 

iHTzsTMEKT  ^^^  lease,  and  inasmuch  as  this  lease  is  binding  on  the  mortgagee 

BmLDiHG  as  if  made  with  his  authority,  he  is  in  the  position  of  having  a 

DOCIETx 

V.         reversionary  estate  in  the  land  expectant  on  the  term  granted  by 

'      the  lease.    If  he  desires  to  avail  himself  of  his  rights  under  these 

"'  '  '  circumstances,  he  must  give  notice,  not  merely  that  he  is  mort- 
gagee, but  that  he  intends  to  exercise  those  rights.  When  that 
is  done  the  tenant  can  no  longer  deal  with  the  mortgagor,  but 
must  treat  the  mortgagee  as  if  he  were  the  person  with  whom  the 
contract  had  been  made,  and  if  after  that  there  is  a  breach  of 
covenant,  the  mortgagee  can  take  advantage  of  it.  That  has 
been  the  case  here,  and  as  rent  was  in  arrear  the  plaintiffs  had  a 
right  to  re-enter  under  the  condition  contained  in  the  lease. 
There  was,  however,  an  agreement  between  the  mortgagor  and 
the  tenant,  that  instead  of  paying  the  rent  he  should  keep  it  as 
against  an  advance  made  by  him  to  the  mortgagor.  This,  how- 
ever, was  an  independent  agreement,  and  does  not  affect  the 
mortgagee,  who  was  entitled  to  enter  for  breach  of  covenant 
independently  of  any  collateral  agreement.  I  think  the  judg- 
ment was  right,  and  the  appeal  must  be  dismissed. 

Fbt,  L.J.  As  the  case  is  of  some  importance,  I  will  add  a 
judgment  in  my  own  words.  The  sequence  of  events  was  this : 
there  was  a  mortgage  of  the  land,  then  a  lease  by  the  mortgagor, 
coming  within  the  requirements  of  the  Conveyancing  Act,  1881, 
and  an  advance  by  the  defendant  to  him  with  an  agreement  that 
the  rent  might  be  retained  as  it  became  due  to  meet  this  advance, 
then  notice  by  the  mortgagee  to  pay  the  rent  to  him,  and  default. 
The  question  turns  on  the  Conveyancing  Act,  1881,  and  the 
effect  of  s.  18  is  that  Davis,  while  in  possession  as  mortgagor,  had 
power  to  make  this  lease,  and  to  bind  the  plaintiffs.  The  statute 
in  fact  gives  the  mortgagor  power  to  create  a  term  out  of  the 
estate  of  the  mortgagee,  and  so  to  convert  that  estate  into  one 
expectant  on  the  term  granted  by  the  lease.  That  would  seem 
to  shew  that  it  was  intended  that  the  mortgagee  should  have  the 
rights  of  a  lessor  under  the  lease.  If  this  were  not  so  it  would 
follow  that  the  mortgagee's  estate  would  be  diminished,  and  he 
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be  turned  into  a  reversioner,  but  without  any  compensating        1888 
rights.    I  find,  howeyer,  in  the  same  section  evidence  confirma-   muniotal 
tory  of  the  conclusion  I  have  arrived  at,  for  by  sub-s.  11  it  ;^^"tmekt 
appears  that  the  mortgagor  is  to  deliver  to  the  mortgagee  a    ^J^^"'^ 
counterpart  of  the  lease,  which  would  be  useless  unless  the  latter         v, 
has  some  rights  under  it.  ^-mito. 

Again,  under  sub-s.  12  a  contract  to  make  or  accept  a  lease  ^^'  ^^' 
under  this  section  may  be  enforced  by  or  against  every  person  on 
whom  the  lease  if  granted  would  be  binding.  It  is  highly  improb- 
able that  it  would  be  enacted  that  the  mortgagee  might  enforce 
an  agreement  for  a  lease  of  which  when  made  he  could  not  take 
advantage.  But  if  there  were  any  obscurity  under  s.  18  taken 
alone  as  to  the  rights  of  a  mortgagee,  it  would  be  ^tirely  removed 
by  s.  10,  which  declares  that  covenants  by  a  lessee  are  to  go  with 
the  reversion,  and  that  notwithstanding  the  severance  of  the 
reversionary  estate.  I  know  no  better  instance  of  severance  of  a 
reversionary  estate  than  the  case  of  mortgagor  and  mortgagee, 
and  I  expect  that  the  words  were  introduced  to  meet  the  very 
case  of  severance  by  creation  of  a  mortgage. 

In  the  present  case  there  was  a  collateral  agreement,  and  it  is 
said  the  mortgagees  are  in  the  same  position  as  the  mortgagor, 
and  are  bound  by  that  agreement.  The  lease,  however,  is  made 
binding  on  the  mortgagees  by  statute,  while  the  collateral  agree- 
ment does  not  bind  them  in  any  way.  They  can  consequently 
take  the  benefit  of  one  contract  independently  of  the  burthen 
of  the  other.  With  regard  to  what  would  have  been  the  rights 
of  the  parties  if  the  defendant  had  assumed  the  position  of  the 
mortgagor  and  offered  to  pay  what  was  found  due  to  the  mort- 
gagee on  taking  an  account,  I  say  nothing.  Not  having  made 
the  tender  he  is  not  now  in  a  position  to  do  jso.  Notice  was  given 
in  this  case,  and  so  no  question  arises  as  to  the  relative  rights  of  the 
parties  before  notice  to  the  tenant  to  pay  rent  to  the  mortgagee. 

I  agree  that  the  appeal  must  be  dismissed. 

Lopes,  L.J.  Sect.  18  of  the  Act  empowers  a  mortgagor  in 
possession  to  make  a  lease  which  shall  be  binding  on  the  mort- 
gagee, and  in  my  opinion  it  is  so  in  the  same  way  as  if  he  had 
joined  in  granting  it.    The  mortgagee  cannot  now  treat  such  a 
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1888        tenant  as  a  trespasser.    The  effect  of  ss.  10  and  18  is  that  the 

MuNioiFAL    relation  of  landlord  and  tenant  is  created  so  soon  as  the  mortgagee 

irmiv^T  S^^^  notice  that  he  intends  to  place  himself  in  possession  of  the 

BuiLDiNo    property,  and  when  that  is  done  he  can  eject  the  tenant  for 

V.         breach  of  covenant.     I  agree  that  the  mortgagees  are  not  bound 

by   the    collateral    agreement.      The   judgment    therefore    of 

Hawkins,  J.,  was  right  and  the  appeal  must  be  dismissed. 

Appeal  dismmed. 
Solicitor  for  plaintiffs  :  C,  A,  Buss. 
Solicitors  for  defendants :  Arnold  Williams  &  Biinn. 

A.  M. 


^<^'  29»  [IN  THE  COURT  OF  APPEAL.] 

BAYNTON  V.  MORGAN. 

Landlord  and  Tenant — Lease — Covenant  hy  Lessee  to  pay  Rent  reserved — 
Assignment — Surrender  of  Part  of  Premises  hy  Assignee — Effict  of — 
Apportionment. 

The  plaintiff  demised  premises  to  the  defendant  for  a  tenn  of  years  by 
deed  containing  a  covenant  by  the  defendant  for  the  payment  of  the  rent 
reserved.  The  defendant  assigned  the  term,  and  his  assignee  surrendered  a 
portion  of  the  premises  to  the  plaintiff.  In  an  action  on  the  covenant  the 
plaintiff  claimed  to  recover  the  amoimt  of  the  apportioned  rent  for  the  part  of 
the  premises  not  surrendered : — 

Held,  that  the  liability  of  the  defendant  on  the  covenant  was  not  extin- 
guished  by  the  surrender  of  part  of  the  demised  premises,  but  he  still  remained 
liable  thereon,  at  any  rate  to  the  amoimt  claimed. 

Quxre,  whether  he  remained  liable  to  the  extent  of  the  whole  of  the  rent 
originally  reserved. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
upon  appeal  from  the  County  Court  of  Southwark. 

The  facts  appear  fully  from  the  report  of  the  case  in  the  court 
below  (21  Q.  B.  D.  lOl),  but,  so  far  as  it  is  necessary  to  state 
them  for  the  purposes  of  this  report,  they  were  briefly  as 
follows : — The  action  was  by  lessor  against  lessee  upon  a  cove- 
nant in  a  lease  for  payment  of  rent.  The  plaintiff  had  demised 
to  the  defendant,  by  a  deed  under  seal,  a  house  and  premises  for 
the  term  of  twenty-one  years  at  the  yearly  rent  of  50Z.,  payable 
quarterly,  and  in  the  lease  the  defendant,  for  himself,  his  heiis. 
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executors,  administrators  and  assigns,  covenanted  with  the  plain-  1888 
tiff  that  he,  his  executors,  administrators,  or  assigns,  would  at  all  batmtox 
times  during  the  said  term  well  and  truly  pay,  or  cause  to  be  mobgan. 
paid,  the  said  yearly  rent  of  501.  upon  the  respective  days 
thereinbefore  appointed  for  payment  thereof.  The  defendant 
assigned  all  his  interest  in  the  term  to  one  Evans,  who  entered 
on  the  premises  and  paid  the  rent.  Evans  surrendered  to  the 
plaintiff  a  small  portion  of  the  premises,  and  subsequently  as- 
signed his  interest  in  the  term  to  one  Morgan  (not  the  defendant), 
who  became  bankrupt.  The  quarter's  rent  due  in  September, 
1887,  not  being  paid,  the  plaintiff  brought  his  action  against  the 
defendant  on  the  covenant  to  recover  the  same.  It  was  arranged 
that  it  should  be  referred  to  a  referee  to  ascertain  what,  assuming 
that  there  could  be  an  apportionment  of  the  rent  for  the  purposes 
of  the  covenant,  the  fair  rent  apportionable  for  the  part  of  the 
premises  surrendered  was,  and  he  had  found  that  it  was  41,  per 
annum.  The  plaintiff  ultimately  limited  his  claim  to  the  amount 
of  11/.  108.,  being  the  quarter's  rent  of  12Z.  lOs.,  less  IZ.,  the 
apportioned  rent  of  the  piece  surrendered. 

The  county  court  judge  gave  judgment  for  the  plaintiff  for 
that  amount,  and  the  Queen's  Bench  Division  on  appeal  affirmed 
his  judgment. 

Jdfy  Q.C.y  and  fl".  Terrell^  for  the  defendant.    The  contention 

for  the  defendant  is  that  the  covenant  to  pay  the  rent,  being  a 

purely  personstl  covenant  not  arising  out  of  privity  of  estate,  is 

not  apportionable.    It  is  impossible  to  contend  that  the  whole 

of  the  rent  reserved  by  the  lease  remains  payable  under  the 

covenant  after  the  surrender  of  a  part  of  the  demised  premises : 

therefore  it  follows  that  the  obligation  under  the  covenant  is 

altogether  gone.    It  would  be  a  strange  thing  if  the  landlord 

could  buy  back  from  an  assignee  all  the  demised  premises  with 

some  insignificant  exception  and  still  claim  the  whole  amount 

of  the  rent  from  the  lessee.     What  has  taken  place  here  is 

analogous  in  principle  to  an  eviction  by  the  landlord  from  part 

of  the  demised  premises,  which  suspends  the  rent  as  long  as 

the  tenant  remains  evicted :  Neale  v.  McKenzie  (1) ;  Flatt  on 

Ck>venants,  197. 

(1)  1 M.  &  W.  747. 
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1888  Further,  it  is  contended  that  the  covenant  by  the  lessee  for 

Batnton  the  payment  of  rent  by  his  assignee  is  in  substance  a  contract 
MoROAjr.  ^^  suretyship,  and,  therefore,  on  the  general  principles  of  the  law 
of  suretyship,  any  alteration  of  the  terms  of  the  lease  as  between 
the  landlord  and  the  assignee  behind  the  back  of  the  lessee 
extinguishes  his  liability.  The  object  of  the  insertion  of  the 
personal  covenant  to  pay  rent  is  merely  to  secure  the  payment 
of  the  rent  after  an  assignment,  the  lessee's  liability  on  the 
reddendum,  or  what  has  been  called  the  real  contract,  being 
gone  with  the  privity  of  estate. 

[Fbt,  L.J.  The  lessee  covenants  that  his  assigns  will  pay, 
not  that  he  will  pay  if  they  do  not.  The  words  of  the  covenant 
appear  to  import  a  primary  liability.] 

If  the  lessee  is  not  in  the  position  of  a  surety,  the  lessor  could 
give  time  to  the  assignee  and  so  preclude  himself  from  suing 
the  assignee  for  the  rent,  and  yet  might  immediately  sue  the 
lessee,  which  would  be  a  great  hardship  and  anomaly. 

[Fby,  L.J.  The  lessee  by  assigning  all  his  interest  to  Evans, 
his  executors,  administrators  and  assigns,  himself  gave  power  to 
Evans  to  surrender  part  of  the  premises.  How,  then,  can  such  a 
surrender  operate  as  suggested  ?] 

It  is  submitted  that  an  assignment  does  not  amount  to  an 
authority  to  surrender  in  the  sense  required  as  against  the 
surety. 

[They  cited  on  this  point  Upton  v.  Townend  (1),  and  Moule  v. 
Garrett.  (2)] 

The  covenant  is  to  pay  the  ''said  rent,"  that  is  the  rent 
originally  reserved  by  the  lease.  It  is  not  a  covenant  to  pay 
whatever  amount  of  rent  may  remain  payable  in  respect  of  the 
demised  premises.  The  rent  is  incident  to  the  reversion,  and  the 
reversion  being  severed  the  reserved  rent  in  its  entirety  is  no 
longer  payable,  and  the  rent,  though  apportionable  for  the  pur- 
poses of  the  real  contract  contained  in  the  reddendum,  is  not 
apportionable  for  the  purposes  of  the  personal  covenant  In 
Stevenson  v.  Lambard  (8)  Lord  EUenborough  so  held. 

[LoBD  EsHEB,  M.E.    He  cannot  be  said  to  have  so  held,  for 

(1)  17  C.  B.  30.  (2)  Law  Rep.  6  Ex.  132. 

(3)  2  East,  675. 
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the  action  there  was,  not  against  the  lessee,  but  against  the        1888 
assignee,  and  there  was  privity  of  estate.     All  that  was  held     Baykton 
there  was  that  in  that  case  there  could  be  an  apportionment.]  mobgan. 

To  whatever  amount  the  lessor  is  entitled  to  recover  from  the 
lessee,  the  latter  ought  on  principle  to  have  a  right  of  indemnity 
against  his  assignee,  but  the  assignee  is  no  longer  liable  for  the 
whole  rent.  Leonard,  3rd  part,  p.  1 ;  Moor.  115,  pi.  260 ;  and 
Brooke's  Abridgment  tit.  Contract,  pi.' 16,  are  authorities  that 
the  personal  covenant  is  not  apportionable. 

[They  also  cited  Thursby  v.  Plant  (1),  and  Holme  v.  Brun- 
skm.  (2)] 

ChanneU,  Q,C,  (Jason  Smith,  with  him),  for  the  plaintiff,  cited 
Walker's  Case.  (3)     They  were  not  called  on  to  argue. 

LoBD  EsHEB,  M.R.  In  this  case  an  action  has  been  brought 
by  the  plaintiff  upon  a  personal  covenant  by  the  defendant  for 
the  payment  of  rent  reserved  in  a  lease.  The  plaintiff  agreed 
at  the  trial  to  take  judgment  for  part  only  of  the  quarter's  rent 
for  which  the  action  was  brought.  It  is  contended  for  the  defen- 
dant,  however,  that  the  plaintiff  is  not  entitled  to  recover  from  him 
either  the  whole  or  any  part  of  such  rent.  We  have  now  to  decide 
whether  that  contention  is  well  founded.  One  of  the  grounds 
relied  on  by  the  defendant  is  that  this  covenant,  after  an  assign- 
ment, is  merely  one  of  suretyship,  by  which  the  lessee  guarantees 
the  payment  of  the  rent  by  his  assignee  of  the  lease ;  and,  that 
being  so,  that,  the  assignee  and  the  lessor  having  altered  the 
original  contract  without  the  consent  or  knowledge  of  the 
guarantor,  he  is  released  from  further  liability  on  the  covenant. 
The  true  answer  to  this  contention  seems  to  me  to  be  that  this  is 
not  a'  contract  of  guarantee.  We  must  construe  this  contract, 
which  is  in  writing,  in  accordance  with  its  terms.  There  is  not  a 
word  in  it  about  a  guarantee.  It  is  a  direct  promise  that  certain 
sums  of  money  shall  be  paid  as  ront  on  certain  days  during  a 
certain  period.  Such  being  its  express  terms,  it  could  only  be 
contended  to  be  a  contract  of  suretyship  by  virtue  of  some  impli- 
cation.    I  see  nothing  tbftt  authorizes  us  to  make  any  such 

(1)  1  Wms.  Saund.  5th  ed,  237,  240.  (2)  3  Q.  B.  D.  495. 

(8)  2  Bep.  part  iii.,  22  b. 


Lord  Esher,  M.R 
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1888  implication.  It  was  suggested  that,  unless  the  contract  were 
Batnton  treated  as  one  of  suretyship,  some  hardship  might  arise.  I  do 
Mo^AK  ^^^  think  that  such  considerations  afford  any  ground  for  altering 
the  effect  of  the  plain  words  of  the  covenant.  If  there  were  any 
hardship,  it  would  be  one  arising  out  of  the  terms  of  the  contract 
which  the  parties  have  chosen  to  make.  Even  if  this  were  a 
contract  of  guarantee,  I  do  not  think  the  defendant  could 
establish  a  defence  on  that  ground.  It  is  one  of  the  conditions 
to  which  such  a  contract  is  by  law  subject  that,  if  the  terms  of 
the  contract  as  between  the  principal  debtor  and  the  creditor  are 
altered  without  the  knowledge  or  authority  of  the  surety,  the 
latter  is  released  from  liability  on  the  guarantee.  In  this  case  I 
think  that  the  terms  of  the  lease,  though  altered  without  the 
knowledge  of  the  lessee,  were  not  altered  without  his  authority, 
for  I  agree  with  the  opinion  expressed  by  A.  L.  Smith,  J.,  in  the 
court  below,  viz.,  that  a  lessee  by  assigning  all  his  interest  in  the 
term  to  an  assignee  empowers  the  assignee,  if  he  so  desires,  to 
surrender  to  the  lessor  all  or  any  part  of  the  demised  premises. 
He  gives  to  his  assignee  the  powers  which  he  might  himself  have 
exercised,  and,  as  he  himself  might  have  surrendered  part  of  the 
premises,  he  authorizes  his  assignee  to  do  so.  The  true  answer, 
however,  to  the  argument  appears  to  me  to  be  that  the  contract 
is  not  one  of  suretyship,  but  one  creating  a  primary  liability. 
The  covenant  for  payment  of  the  rent  is  a  covenant  which  has 
been  usually  inserted  in  leases  for  a  very  long  time,  I  think  I 
may  safely  say  for  at  least  a  hundred  years,  and  it  has  never  been 
suggested  before  that  it  is  a  contract  of  guarantee. 

The  contract  therefore  not  being  one  of  guarantee,  but  im- 
porting a  primary  liability,  it  is  material  to  remember  that  it  is  a 
contract  under  seal,  and  therefore  would  be  binding  without  any 
consideration.  It  follows,  as  it  seems  to  me,  that  an  alteration  of 
the  actual  consideration  would  be  immaterial,  for  a  partial  failure 
of  consideration  cannot,  one  would  think,  have  a  greater  effect 
than  a  total  absence  of  consideration.  What,  then,  is  the  nature 
of  the  promise  ?  It  is  a  covenant  for  the  payment  of  what  was 
the  agreed  rent  at  the  time  of  the  lease  on  the  specified  quarter 
(lays  during  the  term.  If  it  could  be  shewn  that  the  term  had 
come  to  an  end,  no  doubt  the  period  to  which  the  contract 
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applied  would  be  gone.  The  term  may,  of  course,  come  to  an  1888 
end  by  expiration  of  the  period  for  which  the  lease  was  granted.  Baynton 
It  may  come  to  an  end  in  other  ways,  for  example  by  a  sur-  moroan. 
render  of  the  whole  of  the  demised  property  to  the  landlord  j^^^^^^j^ 
accepted  by  him:  but  it  has  been  held  that  a  surrender  by 
the  lessee  himself  of  part  of  the  demised  property  does  not  haye 
the  effect  of  putting  an  end  to  the  term.  That  being  so,  it 
seems  to  me  clearly  to  follow  that  a  surrender  of  part  by  an 
assignee  to  whom  the  lessee  has  given  authority  to  do  that  which 
he  himself  could  have  done  cannot  have  that  effect.  Therefore 
it  cannot  be  said  that  the  term  has  been  put  an  end  to  by  the 
assignee  surrendering  part  of  the  premises.  Then  it  is  said  that 
there  has  been  what  is  equivalent  to  an  eviction  from  part  of  the 
premises.  What  has  really  happened  is  that,  the  lessee  having 
assigned  his  lease  to  an  assignee,  to  whom  by  so  doing  he  has 
given  authority  to  surrender  in  the  sense  that  he  cannot  object 
to  his  so  doing,  such  assignee  has  surrendered  part  of  the  pre- 
mises to  the  landlord.  How  in  any  sense  can  that  be  said  to 
amount  to  an  eviction  by  the  lessor,  a  term  which  implies  for 
this  purpose  something  wrongfully  done  by  the  lessor  against 
the  will  of  the  lessee  ?  There  can  be  no  suggestion  of  anything 
wrongfully  done  by  the  lessor.  It  seems  to  me  quite  impossible 
to  say  that  there  has  been  anything  in  the  nature  of  an  eviction 
in  this  case.    Therefore  the  term  still  continues  to  subsist. 

It  is  no  doubt  true  that  the  original  consideration,  which  in 
fact  existed,  though  no  consideration  was  necessary  to  support 
the  covenant,  has  been  altered ;  for,  such  consideration  being  the 
enjoyment  of  the  premises  for  a  certain  term,  a  part  of  the 
premises  is  no  longer  enjoyed ;  and,  that  being  so,  it  is  suggested 
that  the  whole  of  the  rent  can  no  longer  be  payable,  and  that  the 
covenant  cannot  be  apportioned,  and  therefore  is  gone  altogether. 
It  is  not  necessary  under  the  circumstances  to  decide  whether 
there  can  be  an  apportionment  for  the  purposes  of  the  covenant 
ot  not.  If  there  cannot  be  an  apportionment,  I  think  the  result 
is  that  the  defendant  must  pay  the  whole.  I  am  not  prepared  to 
say  that,  because  there  cannot  be  an  apportionment,  therefore 
the  covenant  is  wholly  gone.  There  does  not  appear  to  me  to 
be  any  authority  for  that  proposition^  and  in  fact,  so  far  as  they 
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1888        go,  the  authorities  to  which  our  attention  has  been  called  seem 

Batmton    to  tend  the  other  way.     If  the  sum  can  be  apportioned,  then  by 

Mo^AN.     ^^^  consent  of  the  plaintiff  it  has  been,  and  he  therefore  has  got 

LordBsheTMR  j^^lg^^c^t  ^^  what  ho  is  entitled  to ;  if  it  cannot  be  apportioned, 

then  I  think  the  plaintiff  would  be  entitled  to  the  whole  but  for 

his  having  given  up  part  of  his  claim.     It  is  only  necessary  for 

the  purposes  of  this  case  to  decide  that  the  surrender  of  part 

of  the  premises  by  the  assignee  did  not  destroy  the  covenfimt 

altogether.    For  these  reasons  I  think  that  the  judgment  of 

the  Court  below  should  be  affirmed,  and  this  appeal  must  be 

dismissed. 

Fry,  L.  J.  In  this  case  there  was  a  demise  of  certain  premises 
and  a  surrender  of  a  portion  of  the  premises  by  an  assign  of  the 
lessee ;  and,  an  action  having  been  brought  by  the  lessor  against 
the  lessee  on  the  covenant  for  payment  of  the  rent  contained  in 
the  lease,  the  question  arises  whether  that  covenant  has  been 
extinguished  by  the  surrender  of  a  part  of  the  premises.  There 
are  three  possible  cases.  It  may  be  that  the  covenant  remains 
unaffected :  or  it  may  be  that  there  should  be  an  apportionment 
of  the  rent  covenanted  to  be  paid :  or  it  may  be  that  the  covenant 
is  altogether  destroyed.  It  is  only  in  this  latter  case  that  the 
defendant  can  succeed.  I  do  not  think  that  the  covenant  is  ex- 
tinguished. It  was  argued  that  it  was  extinguished  by  what 
amounted  to  an  eviction.  I  do  not  think  that  contention  can  be 
sustained.  An  eviction  must  be  by  the  landlord's  action  contrary 
to  the  will  of  the  lessee.  The  assignment  of  the  lease  by  the 
lessee  gave  power  to  the  assign  to  assign  again,  and  he  therefore 
surrendered  to  the  landlord  by  virtue  of  the  terms  of  an  instru- 
ment to  which  the  lessee  himself  was  a  party.  Any  idea  of  an 
eviction  is  quite  out  of  the  question. 

Then  it  was  contended  that  the  covenant  was  a  contract  of 
suretyship.  There  may  be  expressions  in  one  or  two  cases  in 
which  the  obligation  of  the  lessee  on  such  a  covenant,  after  he 
has  parted  with  his  whole  interest  by  assignment,  is  spoken  of  as 
being  in  the  nature  of  a  contract  of  suretyship.  But  that  which 
is  said  to  be  in  the  nature  of  a  thing  is  not  the  thing  itself,  and 
there  is  no  case  which  says  that  the  contract  is  one  of  suretyship. 


MOBOAV. 
Fry,  L.J. 
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If  it  were,  then  the  landlord,  by  giving  time  to  the  assign  to  1888 
pay  the  rent,  would  extinguish  the  liability  of  the  lessee  on  the  ~  batntos^ 
covenant.  Such  a  giving  of  time  must  often  have  happened, 
and  yet  there  is  no  case  in  which  it  has  been  suggested  that  it 
extinguished  the  lessee's  liability.  It  seems  incredible,  if  the 
doctrines  relating  to  suretyship  are  applicable  to  such  a  covenant, 
that  there  should  have  occurred  no  case  in  which  those  doctrines 
have  furnished  a  defence  to  an  action  on  the  covenant.  Yet 
there  is  no  instance  of  the  kind  in  the  books.  I  think  that  this 
circumstance  alone  gives  rise  to  a  strong  presumption  against 
the  argument.  .  And,  when  I  turn  to  the  covenant  itself,  I  come 
without  hesitation  to  the  conclusion  that  its  terms  import  a 
direct  contract  for  payment  of  the  rent  by  the  assign,  not  a 
contract  to  be  surety  for  payment  by  him. 

The  contract  is  that  the  lessee,  his  executors,  administrators, 
or  assigns,  will  at  all  times  during  the  term  well  and  truly  pay 
the  said  rent  of  50Z.  a  year  on  the  specified  quarter-days.  It  has 
been  suggested  that  that  word  *^  said  "  carries  us  back  to  the 
reddendum,  and  renders  applicable  the  doctrine  of  apportion- 
ment, which  would  be  applicable  to  the  rent  as  reserved  by  the 
reddendum.  If  so,  then  the  covenant  is  apportionable,  and  the 
defendant  is  out  of  court.  If  that  is  not  so,  then  we  have  an 
absolute  covenant  to  pay  the  rent  of  501.  on  certain  quarter- 
days  at  all  times  during  the  term.  When  the  term  ends, 
either  by  expiration  of  time  or  by  surrender  of  the  term,  the 
covenant  comes  to  an  end.  Till  that  happens,  I  think  that  it 
subsists,  and  the  result  must  be  either  that  the  covenant  is 
apportionable,  or  that  it  remains  unaffected.  We  were  pressed 
with  the  following  argument.  It  was  said  that  rent  payable 
under  the  reddendum  was  apportionable,  but  the  rent  payable 
under  the  covenant  was  not  apportionable;  therefore  it  was 
argued  that  the  covenant  was  entirely  gone.  I  fail  to  see  the 
sequence  of  that  argument.  If  the  covenant  be  not  apportion- 
able, one  of  two  conclusions  follows — viz.,  either  that  the  covenant 
is  altogether  gone,  or  that  it  subsists  in  its  entirety.  Either  of 
those  conclusions  is  as  much  open  to  the  objection  on  the  score 
of  hardship,  which  has  been  suggested,  as  the  other.  If  ninety- 
nine  hundredths  of  the  property  demised  were  surrendered,  it 
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1888  might  be  said  that  it  would  be  a  hardship  that  the  whole  rent 
Bayhton  should  still  be  payable  under  the  covenant.  On  the  other  hand 
Mo^AH.  ^^  ^^^  hundredth  only  were  surrendered,  it  might  be  said  that 
it  would  be  hard  that  the  covenant  should  be  entirely  extin- 
guished. The  objection  of  possible  hardship  being  equally 
applicable  tp  either  view,  it  is  impossible  to  decide  the  case  on 
any  ground  of  hardship.  If  it  be  true  that  the  covenant  is  not 
apportionablei  then  I  think  that  according  to  the  authorities  it 
must  subsist  in  its  entirety  for  the  plain  reason  that  the  lessee 
has  covenanted  that  he  will  pay  this  rent ;  and  why  should  he 
be  entirely  released,  because  there  has  been  a  surrender  of  part 
of  the  premises  which  he  must  be  taken  to  have  contemplated 
by  the  terms  of  his  own  assignment  ?  For  these  reasons  I  think 
that  the  defendant's  case  fails. 

Lopes,  L.  J.    The  action  is  brought  upon  an  express  covenant 
by  the  lessee,  couched  in  clear  and  unambiguous  terms,  for  the 
payment  of  the  rent  reserved  by  the  lease  on  the  proper  quarter 
days  at  all  times  during  the  term.    The  rule  of  law  is  that  a 
lessee  remains  liable  upon  his  express  covenants,  notwithstanding 
an  assignment  and  acceptance  by  the  landlord  of  rent  from  the 
assignee,  and  there  is  an  implied  promise  on  the  part  of  each 
successive  assignee  to  indemnify  the  lessee  against  breaches  of 
the  covenants  of  the  lease  in  his  own  time.     Then  how  can  the 
liability  under  the  express  covenants  be  got  rid  of?    It  may 
cease  by  reason  of  a  surrender  of  the  term,  a  surrender  of  all  the 
premises  demised  by  the  lease,  an  eviction,  or  a  release.     There 
can  be  no  suggestion  here  that  there  has  been  a  surrender  of  the 
term  or  of  all  the  premises  comprised  in  the  lease.    It  is  said 
that  there  has  been  something  analogous  to  an  eviction  by  the 
landlord.    The  facts  here  do  not,  in  my  opinion,  shew  an  eviction 
or  anything  analogous  thereto.     Such  an  eviction  imports  a 
wrongful  entry  by  the  landlord  and  dispossession  of  a  tenant  in 
possession.     The  defendant  here  was  not  in  possession,  and  the 
effect  of  the  assignment  which  he  himself  made  was  to  authorize 
a  surrender  by  the  assignee  to  the  landlord.    He  could  himself 
have  surrendered*  and  by  putting  his  assignee  in  his  shoes  he 
authorized  him  to  do  what  he  himself  might  have  done.    Then 
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of  course  there  can  be  no  suggestion  of  a  release  here.    It  was        ^^88 
argued  that  the  covenant  is  one  of  suretyship.    I  agree  with    Bathtoh 
what  has  been  said  by  the  Master  of  the  Eolls  and  my  brother    mobqak. 
Fry  as  to  that  argument.    Beading  the  covenant  as  it  stands,  it    u>'^^^j, 
contains  nothing  about  suretyship,  and  the  terms  of  it  clearly 
import  a  primary  and  not  a  collateral  liability.    Whether  the 
oovenant  is  apportionable  or  not,  it  is  not  necessary  to  decide,  for 
the  plaintiff  has  submitted  to  an  apportionment.    I  am  of  opinion 
that  the  surrender  of  part  of  the  premises  by  the  assignee  did 
not  extinguish  the  covenant.     For  these  reasons  I  think  the 
appeal  must  be  dismissed. 

Appeal  dismissed* 


Solicitors  for  plaintiff:  Wolferstan  &  Avery. 
Solicitors  for  defendant :  Daniel  Jones  &  LinnetU 


E.  L. 


[IN  THE  COURT  OF  APPEAL.]  Od.  26. 


In  be  FLATAU;  Ex  parte  SCOTCH  WHISKY  DISTILLERS,  Limited. 

Bankruptcy — Petitioning  Credito7'8  Debt — Judgment — Appeal  pending  from 
Judgment — Staying  Proceedings  on  Bankruptcy  Petition — Power  of  Court 
of  Bankruptcy  to  itujuire  into  Validity  of  Judgment — Bankruptcy  Act, 
1883  (46  <fc  47  Vict.  c.  52),  8.  7,  sub-s8.  3,  4. 

When  in  a  bankruptcy  petition  the  act  of  bankruptcy  relied  on  is  the  failure 
to  comply  with  a  bankruptcy  notice  to  pay  a  judgment  debt,  the  mere  fact  that 
an  appeal  is  pending  from  the  judgment  is  not  a  sufficient  ground  for  staying 
the  proceedings  upon  the  petition. 

The  Court  of  Bankruptcy  will  not,  as  a  matter  of  course,  inquire  into  the 
validity  of  a  judgment  debt,  but  only  when  there  is  evidence  that  the  judgment 
has  been  obtained  by  fraud  or  collusion,  or  that  there  has  been  some  miscarriage 
of  justice. 

Ex  parte  Jjcnnox  (16  Q.  6.  D.  315)  explained. 

In  re  SavUle  (4  Morrell,  Bky.  Cas.  277)  approved  and  followed. 

Appeal  against  a  receiving  order. 

The  bankruptcy  petition  on  which  the  order  was  made  was 

presented  by  the  Scotch  Whisky  Distillers,  Limited,  in  respect 

of  a  debt  of  £9230,  for  which  they  had  on  July  3, 1888,  recovered 

judgment  against  a  partnership  firm  of  Elborough  &  Co.,  Flatau 

being  adjudged  to  have  been  a  partner  in  that  firm.    The  judg- 
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1888        ment  was  obtained  after  a  trial  of  the  action  before  Mathew,  J.^ 
In  bx       with  a  jury.    The  act  of  bankruptcy  alleged  was  non-compliance 
Z*^^^^'     with  a  bankruptcy  notice  in  respect  of  the  judgment  debt.     On 
Scotch      August  28,  Flatau  gave  notice  of  appeal  against  the  judgment, 
DwnLLEBs.   8'iid  the  appeal  was  set  down.    The  registrar  was  asked  to  adjourn 
the  hearing  of  the  petition  pending  the  appeal  against  the  judg- 
ment, but  he  refused  to  do  so,  and  made  a  receiying  order.    The 
debtor  appealed. 

Cooper  Willis^  Q.C.^  and  Owynne  James,  for  the  appellant.  The 
registrar  ought,  in  accordance  with  the  power  conferred  by  (1) 
sub-s.  4  of  s.  7  of  the  Bankruptcy  Act,  1883,  to  have  adjourned 
the  petition  pending  the  appeal  from  the  judgment.  "  Sufficient 
cause  "  within  the  meaning  of  sub-s.  3  was  shewn  for  not  making 
a  receiving  order. 

The  Court  of  Bankruptcy  has  power  to  go  behind  a  judgment, 
and  to  inquire  into  the  validity  of  the  debt,  and  the  registrar 
would  have  been  justified  in  exercising  this  power  and  in  dis- 
missing the  petition,  on  the  ground  that  there  was  no  valid  debt : 
Ex  parte  Lennox,  (2) 

Herbert  Heed,  for  the  petitioning  creditors,  referred  to  In  re 
Saville  (3)  ;  In  re  Lipscomhe.  (4) 

Lord  Esheb,  M.E.  The  first  point  taken  is,  that  the  mere 
fact  that  an  appeal  against  the  judgment  had  been  lodged  made 
it  the  duty  of  the  registrar  to  postpone  the  bankruptcy  petition 
until  after  the  appeal  had  been  determined.  If  this  be  so,  it  will 
be  in  the  power  of  every  judgment  debtor,  if  he  sees  that  the 
Court  of  Appeal  is  full  of  business,  to  postpone  the  hearing  of  a 
bankruptcy  petition  founded  on  the  judgment  debt  for  monthsr 


(1)  Sect  7,  8ub-8.  3:  "If  the  Court 
is  not  satisfied  with  the  proof  of  the 
petitioning  creditor's  debt,  or  of  the 
act  of  bankruptcy,  or  of  the  seryice  of 
the  petition,  or  is  satisfied  by  the 
debtor  that  he  is  able  to  pay  his  debts, 
or  that  for  other  sufficient  cause  no 
order  ought  to  be  made,  the  Court 
may  dismiss  the  petition." 

Sub-s.  4:  "When  the  act  of  bank- 


ruptcy relied  on  is  non-compliance 
with  a  bankruptcy  notice  to  pay, 
secure,  or  compound  for  a  judgment 
debt,  the  Court  may,  if  it  thinks  fit, 
stay  or  dismiss  the  petition  on  the 
ground  that  an  appeal  is  pending  from 
the  judgment.*' 

(2)  16  Q.  B.  D.  315. 

(3)  4  Morrell,  Bky.  Cas.  277. 

(4)  4  Morrell,  Bky.  Cas.  43. 
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— it  may  be  for  years — by  merely  entering  an  appeal  against  the       1888 
judgment.    But  sub-s.  4  of  s.  7  really  enacts  the  very  contrary       j^^ 
of  that  which  is  contended  for.    It  provides  in  eflFect  that,  when     F'^tau. 
an  appeal  against  a  judgment  has  been  lodged^  the  registrar      scotch 
must  take  into  consideration  the  circumstances  of  the  case  and  ©^^J^^ 
^y  whether  in  the  particular  case  the  lodging  of  the  appeal  calls 
upon  him  either  to  postpone  the  hearing  of  the  petition,  or  to 
dismiss  it,  for  he  has  power  to  do  that.     In  other  words,  sub-s.  4 
gives  the  registrar  a  discretion,  which,  of  course  he  must  exercise 
judicially.     If  the  Court  of  Appeal  were  clearly  of  opinion  that 
the  registrar  had  exercised  his  discretion  wrongly,  it  would  have 
authority  to  overrule  his  decision.    But,  unless  the  Court  of 
Appeal  should  be  clearly  of  opinion  that  the  registrar  had  exer- 
<;ised  his  discretion  wrongly,  it  ought  not  to  interfere,  and  this 
applies  whether  the  registrar  has  postponed  the  petition  or  has 
declined  to  do  so.     I  do  not  think  that  this  Court  laid  down  any 
different  rule  in  Ex  parte  Lennox,  (I) 

Another  point  was  taken — viz.,  that  although  an  action  has 
been  tried  by  the  proper  tribunal,  a  judge  alone  or  a  judge  with 
a  jury,  and  definite  issues  have  been  thoroughly  tried  out,  and 
decided  against  the  debtor,  and  judgment  has  been  given  against 
him  accordingly,  he  against  whom  judgment  has  thus  been  given, 
without  his  being  able  to  suggest  that  there  was  any  miscarriage 
of  justice  at  the  trial,  is  entitled  to  go  into  the  Court  of  Bank- 
ruptcy, and,  even  though  he  has  appealed  against  the  judgment, 
assert  that  the  action  was  not  properly  tried,  and  say  to  the  re- 
gistrar, you  must  try  every  one  of  the  issues  over  again,  upon  the 
same  evidence  if  I  choose,  or  upon  new  evidence,  and  you  have 
no  discretion  in  this  matter.  It  is  not  necessary  now  to  repeat 
that,  when  an  issue  has  been  determined  in  any  other  court,  if 
evidence  is  brought  before  the  Court  of  Bankruptcy  of  circum- 
stances tending  to  shew  that  there  has  been  fraud,  or  collusion,  or 
miscarriage  of  justice,  the  Court  of  Bankruptcy  hits  power  to  go 
behind  the  judgment  and  to  inquire  into  the  vsdidity  of  the  debt. 
But  that  the  Court  of  Bankruptcy  is  bound  in  every  case  as  a 
matter  of  course  to  go  behind  a  judgment  is  a  preposterous  pro- 
position.   There  is  no  statute  which  imposes  any  such  obligation 

(1)  16  Q.  B.  D.  315. 
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188S  on  the  Court  of  Bankruptcy ;  s.  7  does  no  more  than  give  a 

In  bx  judicial  discretion. 

Flatau.         rj^Yie  decision  of  the  registrar  was  quite  riffht. 
'Scotch 

WfiifiKY  Fry,  L.  J.  I  am  entirely  of  the  same  opinion.  The  appeal  is 
put  on  two  independent  grounds.  The  first  is,  that  the  registrar, 
under  sub-s.  4  of  s.  7,  ought  to  have  stayed  the  appeal  pending 
the  appeal  against  the  judgment.  But  sub-s.  4  throws  on  the 
person  who  applies  for  a  stay  the  burden  of  shewing  a  reason  for 
it ;  the  sub-section  does  not  say  that  there  shall  be  a  stay  unless 
the  Court  shall  be  of  opinion  to  the  contrary,  but  that  there  shall 
be  a  stay  "  if  the  Court  thinks  fit."  It  lies  on  the  applicant  to 
shew  a  reason  for  the  stay,  and  no  sufficient  reason  has  been  shewn 
in  the  present  case. 

The  second  ground  is,  that  there  is  a  '^  sufficient  cause  "  within 
sub-s.  8  why  a  receiving  order  should  not  be  made.  It  is  sug- 
gested that  some  of  the  issues  which  were  tried  before  Mathew,  J.,, 
were  wrongly  decided,  and  that  the  registrar  was  bound  to  try 
them  over  again.  In  my  opinion  there  was  no  such  obligation. 
It  is  true,  that  in  some  cases  the  Court  of  Bankruptcy  has  gone 
behind  a  judgment,  when  it  has  been  obtained  by  fraud,  collusion,, 
or  mistake.  -But  this  power  has  never,  so  far  as  I  am  aware,, 
been  extended  to  cases  in  which  a  judgment  has  been  obtained 
after  issues  have  been  tried  out  before  a  Court.  I  entirely  agree 
with  what  was  said  by  the  Master  of  Bolls  in  In  re  Saville  (1)  i 
''  It  seems  to  me  that  the  case  of  Ex  parte  Lennox  (2)  shews^ 
that  the  mere  fact  of  a  judgment  having  been  recovered  does  not 
prevent  the  Court  of  Bankruptcy,  if  sufficient  reasons  are  given 
for  doing  so,  from  going  behind  the  judgment.  But  it  does  not 
decide  that,  there  being  a  judgment,  on  the  mere  suggestion  of 
the  debtor  that  the  judgment  is  bad,  the  Court  of  Bankruptcy  is 
bound  to  go  behind  the  judgment  and  inquire  into  the  validity 
of  the  debt."  •  In  the  present  case  I  think  no  '^  sufficient  cause  ** 
was  shewn  calling  on  the  registrar  to  inquire  into  the  validity  of 
the  debt. 

Lopes,  L.J.     On  the  first  point,  that  the  mere  lodging  of 
an  appeal  against  the  judgment  rendered  it  obligatory  on  the 
(1)  4  MorreU  1  Bky.  Rep.  277,  at  p.  279.  (2)  16  Q.  B.  D.  315. 
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registrar  to  stay  the  petition,  I  have  really  nothing  to  add ;  it  is       1888 
clear  that  it  did  not.     Such  a  contention  is  opposed  to  the  words       in  be 
of  snb-s.  4,  and  to  the  decision  in  Ex  parte  Eeyworth.  (1)    On     ^^^^^^• 
the  other  point  also,  I  entirely  agree  with  the  other  members  of      Sootor 
the  Court.    It  has  been  argued  that  the  registrar  was  bound  to  distilubs. 
hear  evidence  upon  issues  which  had  been  already  tried  by  a 
judge  and  jury,  and  that  he  had  no  discretion  in  the  matter.     In 
my  opinion  such  a  contention  cannot  be  for  a  moment  maintained. 
Proceedings  in  bankruptcy  are  already  scandalously  long;   if 
this  contention  were  well  founded  they  would  be  almost  intermin- 
able.   I  agree  that  in  cases  of  mistake,  fraud,  or  miscarriage  of 
justice  the  Court  of  Bankruptcy  will  go  Behind  a  judgment,  but 
the  present  case  is  not  one  of  that  kind. 

Appeal  dismissed. 
Solicitor  for  debtor:  fl".  W.  ChatterUm. 
Solicitors  for  creditor :  Nashy  Fields  &  Withers, 

W.  L.  0. 


[IN  THE  COURT  OF  APPEAL.]  ^Tor.  2. 

In  be  GOLDRING.    Ex  pabte  HARPER. 

Bankruptcy — Bankruptcy  Notice — Right  to  issue — Trustee  in  Bankruptcy  of 
Judgment  CrediU/r— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c  52),  «.  4, 
sub-s.  1  (g). 

The  truBtee  in  the  bankruptcy  of  a  judgment  creditor  is  not  entitled  to  issue 
a  bankruptcy  notice  against  the  judgment  debtor  in  respect  of  the  judgment 
debt. 

£x  parte  Blanchett  (17  Q.  B.  D.  303)  followed. 

Ex  parte  Woodall  (13  Q.  B.  D.  479)  distinguished. 

Appeal  ex  parte  against  tho  refusal  of  the  registrar  to  issue  a 
bankruptcy  notice  against  T.  W.  Goldring,  on  the  application  of 
A.  C.  Harper. 

It  appeared  that  one  Nash  had  recovered  judgment  against 
Goldring  for  a  debt.  A  scheme  of  arrangement  between  Nash 
and  his  creditors  was  afterwards  approved  by  the  Court  of  Bank- 
ruptcy, Harper  being  the  trustee  of  Nash's  property  under  that 
scheme.   Harper  afterwards  applied  to  the  Court  for  leave  to  issue 

(1)  14  Q.  B.  D.  49. 


88  QUEEN'S  BENCH  DIVISION,  VOL.  XXIL 

1888        a  bankraptcy  notice  against  Goldring  in  respect  of  the  then 
iNBx       unpaid  balance  of  the  judgment  debt.     The  registrar  refused 
oLDBiHo.    ^YiQ  application,  on  the  ground  that,  Ex  parte  Blanchett  (1)  having 
Habfxb.     decided  that  the  only  person,  other  than  the  creditor  who  obtained 
the  judgment,  who  could  issue  a  bankruptcy  notice  in  respect  of 
it  was  the  legal  personal  representative  of  the  creditor,  it  could 
not  be  said  that  the  trustee  in  a  bankruptcy  was  the  legal  per- 
sonal representative  of  the  bankrupt  within  the  meaning  of  that 
decision. 
Harper  appealed. 

F,  Cooper  Willis^  for  Harper.  The  decision  in  Ex  parte  Blan- 
chett (1)  was  only  that  an  assignee  of  a  judgment  creditor  by 
express  assignment  could  not  issue  a  bankruptcy  notice  against 
the  judgment  debtor.  The  principle  of  that  decision  does  not 
apply  to  the  trustee  in  the  bankruptcy  of  the  judgment  creditor, 
who  is  an  assignee  by  operation  of  law.  He  stands  in  exactly  the 
same  positiou  as  the  personal  representative  of  a  deceased  judg- 
ment creditor,  and  it  was  held  by  this  Gourt  in  Ex  parte  Woodall  (2) 
that  such  a  representative  can  issue  a  bankruptcy  notice  against 
the  judgment  debtor,  if  he  has  obtained  leave  to  issue  execution 
on  the  judgment.  The  personal  representative  of  a  dead  man 
takes  all  his  personal  property,  and  is  bound  to  apply  it  in  pay- 
ing his  debts,  and  the  trustee  of  a  bankrupt  occupies  an  analogous 
position. 

LoBD  EsHEB,  M.B.  The  question  is  whether  a  bankruptcy 
notice  can  be  issued  against  a  judgment  debtor  on  the  application 
of  the  trustee  in  the  bankruptcy  of  the  judgment  creditor.  What 
is  the  position  of  the  trustee  in  a  bankruptcy  ?  He  is  an  assignee 
of  the  bankrupt  by  operation  of  law,  and  it  was  decided  by  this 
Court  in  Ex  parte  Blanchett  (1)  that  a  bankruptcy  notice  cannot 
be  issued  by  the  assignee  of  a  judgment  creditor,  because  he  does 
not  come  within  the  words  of  sub-s.  1  (g),  which  is  the  only 
authority  for  issuing  a  bankruptcy  notice.  It  is  argued  that  the 
trustee  in  a  bankruptcy  can  be  brought  within  the  spirit  of  the  sub- 
section by  virtue  of  the  decision  in  Ex  parte  Woodall  (2),  in  which 

(1)  17  Q.  B.  D.  303.  (2)  13  Q.  B.  D.  479. 
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it  was  held  that  a  bankruptcy  notice  could  be  issued  by  the  exe-        ^^^ 

cntor  of  a  judgment  creditor,  if  he  had  obtained  leave  to  issue       In  bb 

«xeention  on  the  judgment.     But,  when  Ex  parte  Blanchett  (1)     ^ 

was  before  this  Court,  we  asked  the  judges  who  had  decided  Ex     Habfeb. 

pirie  Woodall  (2)  what  the  principle  of  their  decision  was,  and  Lurd£aiier,M.B. 

in  giving  judgment  in  Ex  parte  Blanchett  I  said  (3) :  "  Since 

we  heard  the  argument  yesterday,  I  have  taken  the  opportunity 

of  asking  the  judges  who  decided  Ex  parte  Woodall  (2)  what  was 

their  view  of  the  principle  of  their  decision,  and,  as  I  expected, 

they  were  all  of  opinion  that  the  ground  of  their  decision  was 

that,  inasmuch  as  the  personal   representative  of  a   deceased 

judgment  creditor  might  formerly  have  been  made  a  party  to  the 

record  in  an  action  brought  by  the  creditor,  such  a  representative 

inight  fairly  be  said  to  be  within  the  words  of  sub-s.  1  {g).    But 

they  all  said  that  they  meant  to  go  no  further,  and  they  all 

agreed  that  it  would  be  extremely  dangerous  to  carry  the  words 

of  the  sub-section  any  further." 

It  cannot  be  said  that  the  trustee  in  a  bankruptcy  stands  in. 
the  same  position  as  the  personal  representative  of  the  debtor. 
The  decision  in  Ex  parte  Blanchett  (1)  was  general — that  the 
assignee  of  a  judgment  creditor  cannot  be  brought  within  the 
sub-section,  and  for  this  purpose  there  is  no  distinction  between 
an  assignee  by  express  contract  and  an  assignee  by  operation  of 
law.  In  order  to  succeed  the  appellant  must  bring  his  case  within 
the  express  decision  in  Ex  parte  Woodall  (2),  and  he  has  not 
done  so.    The  decision  of  the  registrar  was  quite  right. 

Fry  and  Lopes,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitor :  A.  T.  Smith. 

(1)  17  Q.  B.  D.  303.  (2)  13  Q.  B.  D.  479. 

(3)  17  Q.  B.  D.  306. 

W.  L.  a 
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188S  [IN  THE  COURT  OF  APPEAL.] 

Nov.  22. 

FLINT  V.  BARNARD. 


Bankruptcy — Composition — How  far  binding  on  Creditors — Future  and  con- 
tingent Liabilities — ^ Debts  due  and  provable  in  bankruptcy" — Bank- 
ruptcy Act,  1883  (46  <k  47  Vict.  e.  62),  «.  18,  sub-s.  8. 

By  the  Bankruptcy  Act,  1883,  s.  18,  sub-s.  8,  **  a  composition  or  scheme 
accepted  and  approved  in  pursuance  of  this  section  shall  be  binding  on  all 
the  creditors,  so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and 
provable  in  bankruptcy  *': — 

Held,  that  the*  debts  in  respect  of  which  a  composition  is  binding  under  this 
section  include  all  debts  and  liabilities  which  would  be  released  by  an  order  of 
discharge  in  bankruptcy. 

Tms  was  an  action  to  recover  a  sum  of  money  as  rent  of  cer- 
tain premises  of  which  the  defendant  was  tenant,  and  for  damages 
for  non-repair,  and  for  not  restoring  a  partition. 

It  appeared  that  the  defendant  was  tenant  to  the  plaintiffs 
under  a  lease  which  expired  in  1881,  and  that  he  continued  in 
occupation  after  that  date,  until  December,  1886.  Prior  to  that 
date,  on  Noyember  22, 1886,  a  receiving  order  was  made  against 
the  defendant  under  the  Bankruptcy  Act,  1883.  Subsequently 
a  resolution  for  a  composition  was  agreed  to  by  the  creditors,  and 
approved  on  March  23, 1887. 

The  plaintiff  was  not  a  party  to  the  resolution  to  entertain  a 
proposal  for  a  composition.  He  now  sued  for  one  quarter's  rent 
due  at  Christmas,  1886,  and  for  damages  for  breach  of  covenant. 
On  an  application  made  by  the  plaintiff  under  Order  xrv.,  r.  1, 
the  defendant  obtained  leave  to  defend,  on  payment  of  a  propor- 
tionate amount  of  the  rent,  calculated  from  the  date  of  the 
receiving  order  to  the  termination  of  the  tenancy.  The  case  was 
tried  before  Stephen,  J.,  without  a  jury,  and  resulted  in  judg- 
ment for  the  plaintiff  for  the  balance  of  the  rent,  and  a  sum  of 
money  as  damages  for  breach  of  the  covenants  to  repair,  and  to 
restore  a  partition  that  had  been  temporarily  removed. 

The  defendant  appealed. 

Osfivaldy  and  Pochin,  for  the  defendant,  after  contending  that  the- 
facts  shewed  that  the  defendant  had  not  held  over  on  the  terms 


VOL.  XXn.  QUEEN'S  BENCH  DIVISION.  91 

of  the  lease,  argued  that  the  composition  was  binding  on  the  1888 
plaintiff.  The  Bankruptcy  Act,  1883,  s.  18,  sub-s.  8,  enacts  that  Fust 
"  a  composition  or  scheme  accepted  and  approved  in  pursuance  babnabd. 
of  this  section  shall  be  binding  on  all  the  creditors,  so  far  as 
relates  to  any  debts  due  to  them  from  the  debtor  and  provable 
in  bankruptcy."  The  learned  judge  decided  for  the  plaintiff  on 
the  ground  that  these  debts  did  not  come  within  this  definition, 
as,  though  they  were  provable  in  bankruptcy,  they  were  not  due 
at  the  time  when  the  receiving  order  was  made.  It  is  clear  by 
s.  37,  sub-s.  3,  that  such  debts  or  liabilities  would  be  debts 
provable  in  bankruptcy,  and  released  by  an  order  of  discharge 
(s.  30).  A  composition  is  intended  to  be  as  extensive  as  a  pro- 
ceeding in  bankruptcy,  and  includes  contingent  or  fature  liabili- 
ties, as  for  instance  liabilities  on  a  current  bill  of  exchange.  The 
expression  "  debts  due  "  cannot  be  limited  to  sums  of  money 
demandable  as  debts  at  that  time,  for,  from  their  nature,  these 
would  be  "  provable  in  bankruptcy,"  and  these  words  in  s.  18, 
snb-s.  8,  would  be  redundant.  By  s.  168  a  ^^  debt  provable  in 
bankruptcy"  includes  any  debt  or  liability  by  the  Act  made 
provable  in  bankruptcy,  and  s.  19  expressly  exempts  from  the 
operation  of  a  composition  any  ^'  debt  or  liability  "  from  which 
the  debtor  would  not  be  discharged  by  an  order  of  discharge  in 
bankruptcy.  Sect.  18,  sub-s.  8,  must  be  read,  therefore,  as 
applying  to  every  debt  or  liability  which  would  be  provable  in 
bankruptcy.  Any  other  way  of  reading  the  section  necessitates 
interpolating  words  to  fix  the  time  when  the  debt  is  due,  such  as 
"  due  at  the  date  of  the  receiving  order." 

In  any  case  the  rent  was  due  at  the  date  of  the  receiving  order 
as  it  would  be  apportionable :  Bankruptcy  Act,  1888,  Sched.  II., 
r.  19, 

[They  referred  to  Hardy  y.  Fothergill  (1).] 

Eiherington  Smith,  for  the  plaintiff.  The  language  of  s.  18, 
snb-8.  8,  and  that  of  s.  30,  relating  to  a  discharge  on  bank- 
ruptcy, are  different.  The  latter  expressly  includes  liabilities, 
while  the  former  only  purports  to  bind  creditors  whose  debts  are 
due.  There  is  nothing  in  the  other  parts  of  the  statute  relating 
to  compositions  to  enlarge  the  terms  of  s.  18,  sub-s.  8.    If  a 

(1)  13  App.  Cas.  361. 
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1888        person  having  a  claim  against  the  debtor,  either  future  or  contin- 
Fllst      g©iit,  comes  in  and  joins  in  the  resolution  as  to  a  composition,  he 
BabSabd     ^0^^^  probably  be  bound  by  it  when  approved,  but  he  cannot  be 
bound  except  by  his  voluntary  act  in  taking  part  in  the  pro- 
ceedings. 

Oatvald,  did  not  reply. 

• 

Lord  Esher,  M.B.  It  seems  to  me  that  the  House  of  Lords, 
in  Hardy  v.  Fothergill  (1),  has  laid  down  a  rule  of  interpretation, 
or  rather  a  rule  of  conduct,  for  the  Court  where  it  has  to  construe 
the  Bankruptcy  Act.  It  is  true  that  the  remarks  of  the  Lord 
Chancellor  relate  to  the  Bankruptcy  Act,  1869,  but  they  are 
equally  applicable  to  the  later  Act,  and  may  be  paraphrased  by 
saying  that  since  the  statute  6  Geo.  4,  c.  16,  till  the  year  1883, 
the  legislature  has  been  engaged  in  the  effort  to  exhaust  every 
conceivable  possibility  of  liability  under  which  a  bankrupt  might 
be,  to  make  it  provable  in  bankruptcy  against  his  estate  and 
relieve  the  bankrupt  for  the  future  from  any  liability  in  respect 
thereof. ,  If  I  had  to  apply  that  rule  of  interpretation  to  s.  18, 
sub-s.  8,  of  the  Bankruptcy  Act,  1883,  if  it  stood  alone,  I  should 
say  that  this  sub-section  was  open  to  an  interpretation  which 
would  make  the  relief  to  the  debtor  complete  instead  of  partial. 
If  the  words  of  s.  18,  sub-s.  8,  "  so  far  as  relates  to  any  debts  due 
to  them,"  are  to  be  construed  in  their  strictest  sense,  the  words 
that  follow — "  provable  in  bankruptcy  " — are  not  necessary,  for 
such  debts  must  be  provable  in  bankruptcy.  If  the  words  are  not 
to  be  taken  so  strictly,  what  is  a  reasonable  interpretation  ?  I 
think  this  would  be  "  any  claim  against  the  debtor  such  as  would 
be  provable  in  bankruptcy."  Such  an  interpretation  carries  out 
what  was  said  in  the  House  of  Lords  to  be  the  object  of  the 
legislature.  I  should  notice,  too,  that  the  scheme  is  to  be  bind- 
ing on  all  the  creditors,  and  that  the  word  "  creditor "  in  its 
strictest  sense  does  not  include  persons  other  than  those  to  whom 
the  person  making  the  composition  stands  at  that  time  in  the 
relation  of  debtor. 

The  propriety  of  this  mode  of  interpretation  is  confirmed  by 
other  parts  of  the  statute.  Thus,  by  sub-s.  1  of  s.  18,  the  creditors 

(I)  13  App.  Gas.  351. 
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may  at  the  first  meeting  or  any  adjournment  thereof,  by  special        1888 
resolutioBy   resolve  to  entertain  a  proposal  for  a  composition       Flint 
in  satisfaction  of  the  debts  due  to  them  from  the  debtor,  or  a    babkabp. 
proposal  for  a  scheme  of  arrangement  of  the  debtor's  affairs.  loj^£^jjj^^ 
It  is  admitted  in  argument  that  this  would  permit  persons  who 
have  a  claim  not  yet  due  to  come  in,  and  that  in  that  case  they 
would  be  bound  by  a  resolution  subsequently  approved.     If  so 
the  words  have,  in  that  sub-section,  a  meaning  large  enough  to 
include  other  persons  than  creditors  who  have  debts  due  to  them, 
and  I  do  not  see  why  there  should  not  be  the  same  result  in 
sub-s.  8. 

Sect.  19  excepts  from  the  binding  effect  of  the  composition 
debts  or  liabilities  from  which  the  debtor  would  not  be  dis- 
charged by  an  order  of  discharge  in  bankruptcy,  and  this  excep- 
tion seems  to  me  to  shew  that  the  legislature  has  so  dealt  with 
the  matter  as  to  make  sub-s.  8  include  liabilities.  » 

Then,  as  to  the  mode  in  which  the  persons  who  drew  the  rules 
under  the  Act  considered  the  matter.  These  rules  have  the 
authority  of  a  statute,  and  rule  208  relates  to  the  case  of  the 
acceptance  and  approval  of  a  composition,  and  provides  theut  the 
receiving  order  shall  be  thereupon  rescinded  and  the  debtor's 
property  given  up  to  him.  Such  a  provision  is  not  consistent 
with  the  supposition  that  when  this  is  done  there  shall  still  be 
claims  subsisting  against  the  debtor  which  should  remain  in  force, 
and  ultimately  enable  the  persons  who  are  entitled  to  make  them 
to  sue  for  the  whole  amount  of  .their  claim  instead  of  accepting  a 
composition.  In  such  a  case  judgment  would  be  obtained,  and 
execution  might  issue  against  the  property  which  had  been 
handed  back  to  the  debtor.  This  would  be  entirely  to  nullify 
the  effect  of  all  that  had  gone  before. 

I  think,  therefore,  that  applying  the  rule  of  interpretation 
that  I  first  mentioned  to  this  Act,  we  must  construe  s.  18,  sub-s.  8, 
as  including  the  liabilities  as  well  as  the  debts  of  the  debtor,  so 
that  when^  the  scheme  is  accepted  and  proved  he  would  get  the 
same  absolute  relief  as  is  given  by  a  discharge  in  bankruptcy. 
The  view  the  learned  judge  took  is  perhaps  more  grammatical, 
but  forHhe  reasons  I  have  given  I  cannot  agree  with  it,  and  I 
think  the  appeal  must  be  allowed. 
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^^^  Fry,  L.J.     I  also  find  myself  unable  to  agree  with  the  learned 

Flint       judge. 

Babnard.  We  have  to  construe  s.  18  of  the  Bankruptcy  Act  of  1883. 
which  provides  for  a  composition  or  scheme  of  arrangement. 
Such  a  composition  is  to  be  in  satisfaction  of  the  debts  due  to 
the  creditors  from  the  debtor,  and  these  words  seem  to  shew  that 
the  composition  is  to  be  co-extensive  with  the  obligations  of  the 
debtor.  Sect.  18  must  be  read  and  interpreted  with  reference 
to  the  other  sections  and  to  the  scheme  of  the  Act  I  turn  to 
s.  30,  and  there  I  find  that  an  order  of  discharge  is  to  release 
the  bankrupt  &om  all  debts  proveable  in  bankruptcy,  except 
certain  debts  mentioned  in  sub-s.  1,  such  as  a  debt  on  a  recogni- 
zance, debts  to  the  Crown,  and  some  other  debts  of  a  public 
nature,  or  "  any  debt  or  liability  incurred  by  any  fraud  or  fraudu- 
lent breach  of  trust  to  which  he  was  a  party,  nor  from  any  debt 
or  liability  whereof  he  has  obtained  forbearance  by  any  fraud  to 
which  he  was  a  party."  Therefore  we  have  here  given  to  the 
expression  ''debt"  a  far  larger  meaning  than  its  strict  and 
primary  one,  so  that  it  includes  not  merely  present  debts,  but 
liabilities  that  may  mature  into  debts.  In  the  same  way  the 
expression  "  creditors  "  must  in  many  cases  in  this  Act  receive  a 
large  interpretation,  so  as  to  include  every  one  in  relation  to 
whom  there  is  a  debt  or  liability  on  the  part  of  the  debtor.  Thus 
the  creditors  who  may  assent  to  a  composition  are  the  persons 
who  have  any  claim  arising  by  way  of  a  debt  or  liability  to  them 
from  the  debtor.  I  might  pursue  this  inquiry  further,  but  it 
seems  to  me  sufficient  to  point  out  that  under  s.  18,  sub-s.  6,  the 
Court  has  to  consider  whether  the  terms  of  the  composition  are 
calculated  to  benefit,  not  the  creditors  who  have  agreed  to  it,  but 
the  general  body  of  creditors — that  is,  all  creditors,  and  not  a 
limited  portion  of  them ;  so  when  we  come  to  sub-s.  8  we  find 
that  the  composition  is  to  be  binding  on  all  the  creditors,  and  if 
those  words  are  to  be  read  in  the  same  sense  as  that  I  have  given 
to  them  in  the  earlier  sub-sections,  they  include  all  persons  who 
are  capable  of  proving  that  there  is  some  debt  or  liability  from 
the  debtor  to  them. 

It  has  already  been  pointed  out  that,  if  the  word  "  debts"  is  to  be 
limited  to  debts  due  at  the  time  the  composition  is  accepted,  such 
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debts  would  from  their  very  nature  be  proveable  in  bankruptcy,        ^^88 
and  the  addition  of  those  words  would  be  tautologous.  Fuht 

But  the  matter  does  not  entirely  rest  there,  for,  though  I  do     baiwabd. 
not  propose  to  go  through  them,  the  subsequent  sub^sections  in-      f^^jTJIj. 
dicate  that  the  operation  of  a  composition  is  to  be  co-extensive 
with  that  of  bankruptcy — ^a  conclusion  which  is  confirmed  by 
S.19. 

Sect.  20  is  not  without  importance,  because  on  the  approval  of 
a  composition  the  receiving  order,  by  rule  208,  is  to  be  rescinded. 
If  it  be  true  that  a  composition  covers  a  less  area  than  a  bank- 
ruptcy, there  would  seem  to  be  no  answer  to  the  question  why 
the  bankruptcy  proceedings  should  not  be  continued  so  far  as 
relates  to  the  balance  of  liabilities  not  affected  by  the  composi- 
tion. I  come  therefore  to  the  conclusion,  on  consideration  both 
of  the  particular  words  of  the  sub-section  and  on  the  general 
scheme  of  the  Act,  that  I  ought  not  to  put  a  construction  on  this 
clause  which  would  make  a  composition  effective  and  binding 
in  respect  of  one  class  of  creditors  and  not  in  resp!ect  of  another 
class. 

Lopes,  L.J.  I  am  unable  to  read  the  expression  ^'  debt,"  used 
in  s.  18,  sub.-s.  8,  of  the  Bankruptcy  Act,  1883,  in  the  same  strict 
and  limited  sense  as  that  adopted  by  Stephen,  J.  I  think  the 
section  was  certainly  intended  to  give  as  extended  relief  to  a 
compounding  debtor  as  a  discharge  in  bankruptcy  gives  to  a 
bankrupt.  Sect.  19  appears  to  me  to  shew  this  very  clearly; 
but,  without  going  through  the  sections  which  have  already  been 
referred  to,  they  all  seem  to  me  to  point  to  this,  that  a  composi- 
tion or  scheme  of  arrangement  was  to  deal  with  all  the  debts  or 
liabilities  of  the  debtor,  and  that  consequently  the  expression 
^  debts,"  in  s.  18,  sub-s.  18,  is  to  be  read  in  a  general  sense,  and 
is  not  to  be  confined  to  such  obligations  on  the  part  of  the  debtor 
as  are  in  existence  as  debts,  properly  so  called,  at  the  time  when 
the  composition  is  approved. 

Appeal  dmnissed. 

Solicitor  for  plaintiff:  Adrian  Young, 

Solicitor  for  defendant :  Oeorge  Johnson. 
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1888  THE  QUEEN  v.  SHEPLEY  and  Anothbb  (Justices)  akd  BRIDGE. 

'  Poor  Law — Election  ^^  Assistant- Overseer — Appointment  hy  Justices — Power  to 

review  Election— li^  Geo.  3,  c.  69,  ss,  1,  2,  3—59  Geo,  3,  c.  12,  s.  7. 

By  59  Geo.  3,  c.  12,  g.  7,  it  shall  be  lawful  for  the  inhabitants  of  any  parish 
in  vestry  assembled  to  nominate  and  elect  any  discreet  person  to  be  assistant- 
overseer  of  the  poor  ....  and  it  shall  be  lawful  for  any  two  justices  of  the 
peace  by  warrant  to  appoint  any  person  who  shall  be  so  nominated  and  elected 
to  be  assistant-overseer : — 

Held^  that  after  a  person  has  been  in  fact  nominated  and  elected  by  the 
vestry  as  assistant-overseer,  the  justices  must  issue  their  warrant  for  his  ap- 
pointment and  that  they  have  no  power  under  the  above  section  to  inquire 
whether  he  has  been  duly  elected. 

Rule  calling  on  the  respondents,  two  justices  of  Derbyshire 
and  James  Bridge,  to  shew  cause  why  the  justices  should  not 
issue  a  warrant  to  appoint  David  Massey  to  be  assistant-overseer 
of  the  poor  of  the  parish  of  Glossop,  pursuant  to  59  Geo.  3,  c.  12^ 
s.  7. 

It  appeared  that  at  a  meeting  of  the  inhabitants  of  the  parish 
in  vestry  Massey  and  Bridge  were  nominated  as  candidates  for 
the  oflBce  of  assistant-overseer  of  the  poor.  After  a  show  of  hands, 
a  poll  was  demanded.  The  poll  was  subsequently  held,  votes- 
were  given  and  counted,  and  the  chairman  declared  the  result  to 
be  a  majority  of  two  votes  for  Massey,  and  that  he  was  elected^ 
An  application  was  afterwards  made  by  the  overseers  of  the 
parish  to  the  respondent  justices  to  issue  their  warrant  of  appoint- 
ment of  Massey  as  such  assistant-overseer,  and  the  minutes,  duly 
taken  and  signed  by  the  chairman  of  the  meeting,  were  produced 
to  the  justices,  who,  notwithstanding  objection  on  the  part  of 
Massey  that  they  had  no  jurisdiction,  heard  evidence  which, 
shewed  that  votes  had  been  allowed  to  certain  ratepayers  in 
excess  of  the  number  to  which  they  were  entitled.  The  justices- 
ultimately  refused  the  application,  oiif  the  ground  that  Massey 
was  not  duly  elected  by  reason  of  the  chairman  not  having  in  all 
cases  allowed  the  proper  number  of  votes  to  each  voter. 

Asquithy  for  the  respondents,  shewed  cause.  By  59  Geo.  3, 
c.  12,  8.  7,  it  shall  be  lawful  for  the  inhabitants  in  vestry 
assembled  to  nominate  and  elect  an  assistant-overseer,  and  for 
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two  justices  by  warrant  to  appoint  any  person  '^  who  shall  be  so        1888 
nominated  and  elected  to  be  assistant-overseer."     The  justices   thb  Qusbn 
have  power,  therefore,  to  inquire  whether  such  person  has  been     gHjpLBy, 
"  8o  elected,"  and  may  review  the  election.     If  their  duty  is 
simply  ministerial,  and  they  are  bound  to  issue  their  warrant  on 
proof  only  of  the  fact  of  election,  there  is  no  remedy  for  an  invalid 
election.    The  office  becomes  full  upon  the  appointment  by  war- 
lant,  and  it  is  not  one  in  respect  of  which  quo  warranto  lies,  as  it 
is  held  at  the  pleasure  of  the  vestry.    The  result  would  follow 
that  an  assistant-overseer  might  be  elected  by  a  minority  of  votes, 
and  still  be  irremoveable.    The  absence  of  any  other  remedy 
shews  the  intention  of  the  legislature  to  entrust  the  justices  with 
the  power  of  review. 

JB.  C.  Olen,  in  support  of  the  rule,  was  not  heard. 

LoBD  CoiiEBiDGE,  C.J.  I  havo  no  doubt  that  the  justices 
were  without  jurisdiction.  The  elections  of  churchwardens  and 
parish  officers  are  to  be  conducted  under  58  Geo.  3,  c.  69,  by 
which  notice  of  a  meeting  of  the  inhabitants  in  vestry  of  a  parish 
must  be  given ;  and,  by  s.  2,  **  In  case  the  rector,  or  vicar,  or  per- 
petual curate  shall  not  be  present,  the  persons  so  assembled  in 
pursuance  of  such  notice  shaU  forthwith  nominate  and  appoint 
by  plurality  of  votes,  to  be  ascertained  as  hereinafter  is  directed, 
one  of  the  inhabitants  of  such  parish  to  be  the  chairman  of  and 
preside  in  every  such  vestry";  and  I  suppose  the  manner  of 
ascertaining  the  plurality  of  votes  is  prescribed  by  s.  3,  which 
gives  to  every  inhabitant  rated  below  501,  one  vote,  and  to  every 
inhabitant  rated  at  or  over  501,  one  vote  for  every  251,  of  rateable 
value,  so  nevertheless  that  no  inhabitant  shall  be  entitled  to  give 
more  than  six  votes. 

The  argument  presented  to  us  would  equally  apply  to  the 
appointment  of  a  chairman,  and  it  might  be  said  that  if  the 
plurality  of  votes  were  improperly  ascertained  by  whoever  ought 
to  ascertain  it  the  whole  meeting  would  be  inoperative,  and 
therefore  two  justices  are  to  be  at  liberty  to  inquire  into  the  pro- 
priety of  the  appointment  of  the  chairman  of  the  meeting,  and, 
if  it  were  improper,  the  person  elected  at  the  meeting  would  be 
improperly  elected.    But  the  meeting  is  convened,  and  a  chair- 
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1888  man  appointed,  and  s.  2  further  proyides  that  ^  minntes  of  the 
TehQubsn  proceedings  and  resolutions  of  the  vestry  shall  be  entered  in  a 
*•  book  and  signed  by  the  chairman  and  by  such  other  of  the 
—  inhabitants  present  as  shall  think  proper  to  sign  the  same.'* 
€J-  '  These  provisions  seem  to  have  been  all  duly  fulfilled.  The 
chairman  sets  out  the  minutes  of  the  meeting  in  his  affidavit, 
and  ends  by  saying  that  there  was  a  count,  and  he  declared 
David  Massey  duly  elected  to  the  office  of  assistant-overseer. 
Then  the  application  was  made  to  the  justices,  who  claim  to 
inquire  into  all  the  proceedings  of  the  vestry.  It  is  argued 
that  they  are  empowered  to  enter  into  such  inquiry  under- 
59  Geo.  8,  c.  12,  s.  7.  But  in  my  opinion  all  they  had  to  inquire 
into  was  whether  the  provisions  of  the  statute  had  been  complied 
with,  whether  there  had  been  a  duly  convened  meeting,  and  it 
had  proceeded  according  to  the  forms  of  law,  and  whether  the 
candidate  was  elected  by  that  meeting.  The  minutes,  properly 
signed  by  the  elected  chairman,  were  before  the  justices ;  those 
minutes  certified  that  David  Massey  was  duly  elected.  I  think  it 
was  shewn  that  he  was  duly  elected,  and  the  justices  had  no  more 
to  do  than  to  issue  their  warrant.  The  fact  that  there  may  not 
be  any  mode  of  appealing  against  such  election  is  by  no  means 
conclusive  to  shew  that  the  justices  may  review  it,  because  until 
quite  lately  there  was  no  way  but  the  cumbrous  process  of  quo 
warranto  by  which  the  decision  of  the  presiding  officer  on  an 
election  to  the  important  office  of  member  of  the  local  board 
of  health  could  be  questioned.  I  give  no  opinion  as  to  what 
would  be  the  consequence  if  a  person  not  duly  elected  were  to 
act  as  assistant-overseer  in  a  way  which  made  him  responsible, 
and  it  turned  out  that  he  was  not  duly  elected,  for  that  case  is 
not  before  us. 

Gbantham,  J.  I  am  of  the  same  opinion.  Although  not 
absolutely  in  point,  the  case  oiSkingby  v.  Ourridge  (1)  bears  on 
the  question  imder  discussion,  whether  the  appointment  by  the 
vestry  must  in  the  present  case  be  taken  to  be  good.  There  an 
assistant-overseer  had  been  appointed,  and  the  minutes  of  the 
meeting  were  taken  to  the  justices,  and  they  appointed  him.    It 

(1)  lM.&W.60a 
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appeared  that  the  mmutes  did  not  specify  the  duties  to  be  per-        1888 
formed,  and  as  by  59  Geo.  3,  c.  12,  s.  7,  the  vestry  must  state  his  thb  Qvm 
duties,  it  was  contended  that  it  must  be  assumed  the  vestry  did     ggj^^ 
not  state  the  duties,  and  the  appointment  was  bad;  but  Parke,  B., 
add  (1) :  ^  The  minutes  of  the  vestry  were  given  in  evidence, 
and  contained  a  memorandum  of  the  appointment  of  Till  to  be 
assistant-overseer  generally,  and  without  qualification."     Con- 
sequently the  Court  held  that  the  appointment  by  the  justices 
was  good. 

Order  dbsoltUe. 

Solicitors  for  applicant :  Wilkins,  Blythy  &  Button, 
Solicitors  for  respondents :  Sharpe,  Parker  &  Co. 

J .  B. 


8TUMM  V.  DIXON  &  Co.  Ain>  KNIGHT.  ^op.  21. 


Fractiee — Supreme  Court  —  Costs — Joint  Defendants  in  Action  of  Tort — 
D^endawt  severing  in  his  Pleading — Verdict  against  both  Defendants — 
Costs  qf  separate  Pleading—  Taxation. 

In  an  action  of  tort  against  two  defendants,  they  pleaded  only  payment  into 
court,  to  which  the  plaintiff  replied  denying  the  sufficiency  of  the  paym^it. 
One  of  the  defendants  afterwards  obtained  leave  to  amend  by  severing  in  his 
defence^  and  added  separate  defences  accordingly.  At  the  trial  the  plaintiff 
recovered  a  verdict  against  both  defendants  for  an  amount  beyond  that  paid 
into  court.  On  taxation  of  costs  the  master  allowed  the  plaintiff  the  general 
costs  of  the  action  and  trial  as  against  both  defendants,  but  the  costa  occasioned 
by  the  separate  pleading  of  the  one  defendant  as  against  him  alone : — 

Edd^  that  the  taxation  was  right. 

Motion  referred  by  Denman,  J.,  from  chamberSy  to  review  a 
taxation  of  costs. 

It  appeared  from  the  certificate  of  the  taxing  master  that  the 
plaintiff  brought  an  action  for  withdrawing  support  firom  his  land 
and  shop  against  the  defendant  Knight^  the  owner  of  adjoining 
premises,  and  Dixon  &  Co.,  contractors.  The  defendants  pleaded 
jointly  payment  into  court  only.  The  plaintiff  replied  taking 
issue  on  the  sufficiency  of  the  payment.  The  defendants  Dixon 
&  Co.  subsequently  changed  their  solicitor,  and  after  making 
Applications  at  chambers,  and  obtaining  leave  to  amend  their 

(1)  1  M.  &  W.  at  p.  616. 
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1888  defence,  amended  it  by  adding  defences  denying  all  the  allega- 
Stithm  tions  in  the  plaintiff's  claim.  The  defendant  Knight's  defence  was 
jy^Q^^  never  altered.  The  case  went  to  trial  before  an  official  referee, 
who  found  a  verdict  for  the  plaintiff  for  130Z.,  beyond  the  50Z. 
paid  into  court,  against  both  defendants.  The  costs  were  taxed, 
and  the  master  certified  that  he  allowed  the  plaintiff,  as  against 
Enight,  all  the  costs  of  the  trial  and  action,  except  those  occa- 
sioned by  and  in  consequence  of  Dixon  &  Co.'s  pleading,  which 
the  master  thought  Dixon  &  Co.  alone  should  be  liable  for,  and 
that  Enight  should  not  pay  costs  incurred  by  Dixon  &  Co.  going 
to  another  solicitor  and  placing  false  pleas  on  the  record  without 
the  consent  or  knowledge  of  Enight. 

The  items  of  costs  in  question  were  for  instructions  and  fee» 
to  counsel  to  oppose  the  summons  at  chambers  to  amend  Dixon's 
defence,  and  to  settle  amended  reply,  and  advise  on  evidence 
to  meet  the  new  defence,  with  attendances,  notices  to  admit  and 
produce,  inspection  of  documents,  &c.,  &c.,  incidental  thereto. 

Le  Biche,  in  support  of  the  motion.  When  a  plaintiff  has 
recovered  one  judgment  with  costs  against  two  tortfeasors  who 
have  severed  in  their  defence,  the  master  cannot  sever  the  costs 
and  direct  that  one  defendant  shall  pay  only  part  and  the  other 
the  rest.  There  is  no  authority  for  such  a  mode  of  taxation. 
The  invariable  practice  is  to  tax  the  whole  costs  against  both 
defendants.  If  the  plaintiff  has  suffered  wrong  from  two  defen- 
dants, he  should  be  fully  indemnified  by  both.  The  practice 
before  the  Judicature  Acts  was  that,  **  where  there  are  several 
defendants  who  obtain  judgment  in  the  action,  the  plaintiff  may 
pay  costs  to  which  of  them  he  pleases ;  and  when  they  fail,  each 
defendant  is  liable  for  the  whole  costs ;  but  if,  after  satisfaction 
from  any  one,  the  plaintiff  takes  out  execution  against  another, 
such  defendant  may  apply  to  the  Court :"  1  Chitty's  Archbold's 
Practice,  12th  ed.  p.  498,  citing  Wilson  v.  Foote.  (1) 

There  is  no  apportionment  of  costs  in  a  common  law  action 
See  per  Jessel,  M.B.,  Bedl  and  Personal  Advance  Company  v 
McCarthy  (2).    [He  cited  also  Betts  v.  De  Vitre  (3),  and  Eeailey  v. 
Newton.  (4)] 

(1)  Bull  N.  P.  335,  c.  (3)  15  W.  R.  701. 

(2)  18  Ch.  D.  362,  at  p.  368.  (4)  19  Ch.  D.  326. 
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WiUy  for  the  defendant  Enight    There  is  no  authority  on  the        1888 
point.    The  defendant  Enight  is  made  liable  for  the  general       Sminc 
costs,  but  the  master  has  rightly  disallowed  as  against  Enight      dixon. 
the  costs  of  the  contest  between  the  plaintiff  and  Dixon  &  Co. 
from  the  time  of  the  severance  in  defence  untU  the  trial.    [He 
was  stopped.] 

LoBD  CoLEBiDGE,  C.J.  In  my  opinion  the  order  of  the  master 
was  correct.  We  are  told  that  there  is  no  authority  for  it.  There 
may  be  no  direct  authority,  but  there  is  authority  which  indirectly 
bears  on  the  present  point,  and  shews  that  where  there  are  several 
defendants,  some  of  whom  succeed  and  some  fail,  those  that 
succeed  in  their  defence — although  they  may  be  liable  to  some 
portions  of  the  general  costs  of  the  cause  if  their  defences  do 
not  go  to  the  whole  cause  of  action — ^are  entitled  to  recover  from 
the  plaintiff  the  costs  of  those  issues  on  which  they  have  sue- 
ceeded  and  the  plaintiff  has  failed.  That  is  manifestly  just  This 
shews  that  although  there  may  be  a  general  verdict  against  a 
cumber  of  defendants  in  respect  of  some  portions  of  the  cause 
of  action,  yet  that  the  defendants  who  have  succeeded  on  part  of 
the  issues  are  entitled  to  the  costs  of  those  issues  on  which  they 
have]succeeded,  to  be  set  off  against  the  general  costs  of  action  to 
which  they  are  liable.  The  point  we  have  to  decide  is,  whether, 
where  two  defendants  have  failed  on  the  general  cause  of  action, 
and  are  therefore  properly  liable  to  the  general  costs,  and  one 
defendant  has,  independently  of  the  other,  severed  in  his  defence, 
and  been  beaten  on  his  separate  defence,  the  costs  of  this  separate 
defence  should  be  taxed  against  him  alone.  It  is  well  established 
that  if  he  had  succeeded  he  would  be  entitled  to  recover  them 
against  the  plaintiff  alone.  See  Gray  on  Costs,  p.  95,  and  the 
cases  cited.  It  is  conceded  that  if  the  defendants  Dixon  &  Co. 
had  succeeded  on  those  issues  they  would  be  entitled  to  their 
costs  without  reference  to  Enight,  who  has  £a.iled  on  the  general 
cause  of  action.  It  seems  to  follow  by  parity  of  reasoning  that 
Dixon  &  Co.,  who  have  set  up  a  distinct  defence  on  which  they 
have  fedled,  should  alone  be  liable  for  the  costs  of  that  in  which 
they  have  failed.  It  is  right  in  principle,  quite  just,  and  borne 
out  by  analogy. 
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1888  MAinsTTy  J.    The  case  is  of  importance,  and  without  authority 

SraiM  ^po^  it.  I  think  that  the  learned  master  was  perfectly  right. 
jy^Q^  Suppose  an  action  against  A.  and  B.  A  pleads  payment  into 
court;  B.  denies  his  liability  and  pleads  a  matter  of  defence. 
At  the  trial  A.  fails,  but  B.  succeeds,  and  is  entitled  to  recover 
his  costs  as  against  the  plaintiff.  Is  it  to  be  said  that  this  is  a 
joint  matter,  and  that  A.,  who  has  nothing  to  do  with  those  costs, 
and  has  no  right  to  any  of  them,  is  entitled  to  recover  them  from 
the  plaintiff?  That  would,  indeed,  be  a  strong  proposition.  It 
is  said  that  it  is  a  case  of  apportionment.  But  it  is  not.  We 
are  dealing  with  the  rights  of  the  parties,  and  in  this  case  I 
think  the  master  was  perfectly  right  in  saying  that  the  plaintiffs 
was  entitled,  as  against  the  defendant  Knight,  to  all  the  costs  of 
the  action  and  trial,  except  the  costs  of  Dixon  &  Co's  individual 
pleading,  as  to  which  Dixon  &  Co.  alone  are  liable.  That  is  just, 
and  according  to  law. 

Motion  dismissed. 
Solicitor  for  plaintiff:  C.  J.  Foster. 

Solicitors  for  defendant  Enight :  Saunders,  Hauhsford,  Bennett, 
&Co. 

J.B. 
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VAGLIANO  BROTHERS  v.  GOVERNOR  AND  COMPANY  OF  THE  1888 

BANE  OF  ENGLAND.  June  27, 28 ; 

July  4,  5, 61, 7  ; 
Bin  ofEoBchangt — Estappd — Negligence — Banker — Forgery  of  name  of  Baytt       N<n.  2. 

— Payee  **afictitioue  or  non^-exUtent penon^ — BiUsofEoDchange  Act^  1882  ' 

(45  d:  46  VicL  e.  61),  s.  7,  subs,  3. 

In  an  action  by  the  plaintiflfs  for  a  declaration  that  the  defendants,  their 
hankers,  were  not  entitled  to  debit  them  with  the  amount  of  certain  forged  bills 
of  exchange,  it  appeared  that  Y.,  a  foreign  correspondent  of  the  plaintiffs,  being 
in  the  habit  of  drawing  upon  them,  sometimes  making  the  bills  payable  to  the 
order  of  C.  P.  &  Co.,'another  foreign  firm,  a  clerk  in  the  plaintiffs'  employment, 
forged  the  signature  of  Y.  to  bills  purporting  to  be  drawn  on  the  plaintiffs  by 
Y.  to  the  order  of  0.  P.  &  Co.,  and  resembling  those  which  Y.  was  in  the  habit 
of  drawing  on  the  plaintiffs,  and  placed  among  the  plaintiffs'  correspondence 
counterfeit  letters  of  advice  with  respect  to  these  bills  resembling  those  ordi- 
narily receiyed  from  Y.  By  these  means  the  clerk  procured  the  genuine 
acceptances  of  the  plaintiffs  to  the  bills  which  he  had  forged.  He  then  forged 
upon  the  bills  indorsements  purporting  to  be  those  of  G.  P.  &  Co.,  the  payees 
named  therein,  and  was  paid  by  the  cashiers  of  the  defendants  across  the 
counter  the  amounts  for  which  the  bills  were  drawn : — 

Jffddf  by  Charles,  J.,  that  the  defendants  were  not  protected  by  s.  7.  sub-s.  3, 
of  the  Bills  of  Exchange  Act,  1882,  as  G.  P.  &  Go.  were  not  "fictitious  or  non- 
existing  "  payees  within  the  meaning  of  the  sub-section ;  that  the  plaintiffs  had 
not  been  guilty  of  negligence  immediately  connected  with  the  transactions  so 
as  to  disentitle  them  to  recover ;  and  that  the  defendants  were  not  entitled  to 
debit  the  plaintiffs  with  the  amount  of  the  forged  bills  paid  as  above  mentioned. 

» 

Case  tried  before  Charles,  J.,  without  a  jury.  The  following 
Btatement  of  the  facts  is  taken  from  the  judgment : — 

In  this  case  the  plaintiff,  who  trades  under  the  name  of 
Yagliano  Brothers,  claims  that  it  may  be  declared  that  he  is 
entitled  to  be  credited  by  the  defendants,  the  Bank  of  England, 
with  the  amount  of  £71,500  alleged  by  him  to  have  been  wrong- 
fdlly  and  without  his  authority  debited  to  his  account.  The 
cause  was  tried  before  me  during  last  Trinity  sittings,  when  the 
following  &cts  were  proved  : — 

The  plaintiff  has  for  many  years  carried  on  a  very  large  business 
in  London  as  a  merchant  and  foreign  banker,  formerly  in  part- 
nership with  his  brothers,  and  alone  since  May  14, 1887,  when  the 
firm,  as  preyiously  constituted,  was  dissolved.  His  transactions 
with  the  defendants,  his  bankers,  had,  prior  to  November,  1887, 
when  his  account  was  closed,  been  for  a  long  period  of  great 
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1888  magnitude.  In  1886,  for  example,  payments  were  made  by  them 
Vaqliaho"  ^^  ^^  account  or  that  of  his  firm  amounting  in  number  to  about 
^^"**™"^  four  thousand  and  in  value  to  about  three  millions  and  a  half ; 
GovKBHOB    and  in  1887,  between  January  and  November,  to  almost  the 

AND  CkniPANT 

ov  Bahx  ov  same  extent,  both  as  regards  number  and  value. 

OLABD.  rji]^^  plaintiff  employs  a  considerable  number  of  clerks  at  his 
ofiSce  in  London,  amongst  whom  there  was,  from  May  10, 1882, 
until  October  11, 1887,  one  Anthony  Isidor  Glyka.  For  a  twelve- 
month he  was  paid  no  salary,  but  afterwards  was  remunerated  at 
the  rate  of  £15  per  montL  With  another  clerk,  named  Copchili, 
he  managed  the  foreign  correspondence  of  the  firm,  and  during 
the  whole  period  of  his  employment  the  plaintiff  had  entire 
confidence  in  him  and  had  no  reason  whatever  to  suspect  his 
integrity.  Between  February  and  August,  1887,  however,  Glyka, 
who  had  been  speculating  enormously  on  the  Stock  Exchange, 
had,  in  fact,  in  order  to  meet  his  engagements  there,  by  a  series 
of  elaborate  and  ingenious  frauds  obtained  the  plaintiff's  accep- 
tance to  forty-three  bills,  of  which  he  received  payment  from  the 
defendants  to  the  amount  of  71,500Z. 

The  question  in  the  present  action  is  whether  the  Bank  or 
the  plaintiff  is  to  bear  the  loss  of  this  sum,  and  inasmuch  as  one 
contention  of  the  defendants  is  that  the  plaintiff  has,  by  his  own 
negligence  in  reference  to  these  transactions,  disentitled  himself 
from  recovering,  it  is  necessary  to  examine  in  detail  the  general 
course  of  business  in  the  plaintiff's  office,  and  also  carefully  to 
consider  the  manner  in  which  Glyka  succeeded  in  perpetrating 
his  frauds  without  detection. 

The  plaintiff,  had,  in  various  parts  of  the  world,  a  large  number 
of  correspondents,  who  were  in  the  habit  of  drawing  bills  on  him 
from  time  to  time,  sometimes  consigning  goods  against  the  bills, 
and  sometimes  making  direct  remittances  in  money.  The  bills 
were  ordinarily,  but  not  by  any  means  invariably,  drawn  in  sets 
of  two,  one  being  headed  '^  solely  for  acceptance,"  and  the  second, 
intended  for  negotiation,  bearing  the  indorsements  of  the  various 
holders  through  whose  hands  it  might  have  passed.  In  case  of 
only  one  bill  being  drawn  the  indorsements  would,  of  course,  be 
upon  its  back.  The  correspondents  were  in  the  habit  of  advising 
the  plaintiff  by  letter  of  their  having  drawn  upon  him,  giving  in 
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each  instanoe  the  particulars  of  the  draft.    These  letters  of  advice,       1S88 

which  were  for  the  most  part  in  the  Greek  language,  were  vagliaho" 

generally  opened  by  Glyka  or  Copchili,  and  placed  by  one  or  B'wj™" 

other  of  them  before  the  plaintiff.    When  he  had  read  them  they  Qovtonob 

*  ,  AND  COXFAHT 

were  brought  back  to  the  clerks'  office,  and  after  haying  had  a  or  Bahx  of 
summary  in  English  indorsed  on  them  by  one  or  other  of  the 
correspondence  clerks  were  handed  to  a  clerk,  whose  duty  it  was 
to  enter  the  particulars  in  a  book  called  the  "  bills  payable  "  book, 
and  if  payable  after  sight  in  a  book  called  the  ''  sight  bill "  book. 
Particulars  were  also  entered  in  a  book  called  the  ^  bills  due " 
book.  In  due  course  the  bills  themselves  would  reach  the  hands 
of  the  London  agents  of  the  payees,  by  whom  those  headed  **  for 
acceptance  only  "  would  be  brought  to  the  plaintiff's  office  and 
there  dropped  for  acceptance  into  a  box  at  the  door  marked  **  for 
biUs  only."  At  4  p.m.  every  day  this  box  was  cleared  by  the 
clerk  who  kept  the  **  bills  payable  "  book.  He  would  then  com- 
pare the  bills  with  the  particulars  in  the  **  bills  payable  "  book, 
and,  if  in  order,  would  stamp  across  them  the  words  '*  accepted, 
payable  at  the  Bank  of  England,"  and  in  writing  add  the  number, 
date  of  acceptance,  and  date  when  due.  In  thb  condition  the 
practice  was  to  take  them  to  the  plaintiff's  room  for  acceptance, 
and  they  were  then  accepted  by  him.  On  an  average  from  ten  to 
fifteen  bills  per  day  would  be  thus  dealt  with.  Having  been 
fligned  they  were  placed  in  a  portfolio  in  a  basket,  from  which 
they  were  subsequently  taken  and  given  up  to  those  who  called 
for  and  described  them.  When  the  clerk  placed  the  stamp 
across  a  bill  he  was  in  the  habit  of  noting  in  the  **  bills  book  " 
the  name  of  the  agent  who  had  left  it,  if,  as  often  happened,  that 
name  was  stamped  on  the  bill.  If  not,  he  used  to  attach  a  slip  to 
the  bill  directing  the  clerk  who  delivered  it  out  to  get  the  name, 
and  from  the  slip  so  fiUed-up  would  make  his  note.  An  accepted 
bill  being  thus  taken  away  by  the  agent  of  the  payee  would  be 
placed  with  the  second  of  the  set,  if  there  was  a  second,  and  then 
would  be  presented  with  or  without  the  second,  as  the  case  might 
be,  at  the  Bank  of  England  for  payment.  In  most  cases  they 
would  be  presented  through  a  banker,  but  sometimes,  though 
rarely,  they  were  paid  across  the  counter.  Meanwhile  the  Bank 
would,  in  the  ordinary  course  of  business,  have  been  advised  by 
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1888  the  plaintiff  of  the  bills  coming  forward  for  payment.  This  wa» 
Vaoliako  done  at  the  commencement  of  each  month.  Thus»  for  example^ 
BB0TBBB8    Qj^  February  28, 1887,  the  foUowing  letter  was  written :— 

€k>yBBKOB 

AND  Company  « 19  Old  Broad  Street,  London,  E.C.,  Feb.  28, 1887. 

OF  Bank  of 

England.  «  Vagliano  Bros.'  List  for  March  inclosed. 

"  The  Cashiers  of  the  Bank  of  England. 

"  Gentlemen, — Herewith  we  beg  to  hand  you  our  list  of  accep- 
tances falling  due  next  month  and  made  payable  with  you; 
which  be  good  enough  to  pay  at  maturity  and  debit  our  account. 

"  Tours  truly, 

"Vagliano  Bros." 

Inclosed,  in  the  instance  selected,  was  a  list  taken  from  the 
^^  bills  payable "  book  of  142  bills,  containing  in  each  case  the 
date  of  the  bill,  its  number,  the  drawer's  name  and  residence,  the 
date  when  due,  and  the  amount.  With  regard  to  bills  which  might 
come  forward  and  be  payable  during  the  currency  of  the  months 
but  which  had  not  been  included  in  the  monthly  list,  a  special 
note  of  advice  in  similar  terms  was  always  sent.  The  bills  after 
being  paid  at  the  Bank  were  returned  at  intervals  of  about  a 
week  with  the  pass  book,  which  indicated  by  numbers,  but  not 
otherwise,  the  payments  which  had  been  made.  The  cashier  of 
the  firm  then  checked  the  bills  with  the  pass  book  and  with  the 
entries  in  his  cash  book  in  order  that  he  might  be  satisfied  that 
the  bills  entered  by  him  as  having  become  due  and  having  been 
paid  on  certain  days  were  in  fact  paid.  He  was  not  in  the  habit 
of  examining  the  indorsements ;  indeed  his  reference  to  the  bills 
was  simply  to  note  their  numbers  and  amounts,  and  solely  for  the 
purpose  of  verification.  After  having  been  checked  with  the  pasa 
and  cash  books  in  the  manner  I  have  described,  the  bills  were 
packed  up  in  parcels,  labelled,  and  put  away.  The  pass  book,  I 
may  here  mention,  was  balanced  half-yearly. 

Having  thus  indicated  the  ordinary  routine  of  business  between 
the  plaintiff  and  defendants,  I  now  proceed  to  state  the  method 
by  which  Olyka  contrived  to  effect  his  forgeries. 

Glyka  had  under  his  management,  as  one  of  the  foreign  corre- 
spondence clerks,  the  correspondence  with  persons  resident  in 
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Biissia.    Among  them  was  Mr.  George  Yucinay  a  merchant  and        18S8 

banker  in  Odessa,  who  for  upwards  of  twenty-nine  years  had  had  vaouako 

constant  business  relations  with  the  plaintiffs  firm.    Practically  »»^«-»« 

his  credit  was  unlimited,  and  his  drafts  on  Ya&:lianos  in  each  year  Ooyebnob 

AND  COMPANT 

were  very  numerous,  and  amounted  to  many  thousands  of  pounds,  of  Bakk  or 
Thus,  in  1884  he  drew  for  156,484Z. ;  in  1885,  for  855,902?. ;  in  ^^«^^- 
1886,  for  180,166Z. ;  and  in  1887,  from  January  1  to  October  29, 
for  340,0002.  (excluding  the  forty-three  forged  bills).  The  bills 
were  sometimes  drawn  to  Yucina's  order,  but  far  more  frequently 
to  the  order  of  a  named  payee ;  and  here  it  should  be  noticed  that 
in  1885  on  three  occasions,  and  in  1886  on  eleven  occasions, 
Yucina  had  drawn  biUs  to  the  order  of  C.  Fetridi  &  Co.,  a  firm 
earring  on  business  at  Constantinople.  Glyka,  from  his  position 
in  the  plaintiffs  office,  had  no  difficulty  in  possessing  himself 
of  specimens  of  Yucina's  genuine  letters  of  advice,  and  of  his 
genuine  bills.  Having  done  so,  he  had  paper  prepared  identical 
in  texture  and  general  appearance  with  that  on  which  Yucina's 
business  letters  were  written,  and  he  also  had  bills  prepared 
identical  in  all  respects  with  Yucina's  genuine  bills.  To  these 
he  proceeded  to  forge  Yucina's  name  as  drawer  with  extraordinary 
skill,  and  in  each  case  he  wrote  on  the  face  of  the  bill  the  name 
of  C.  Fetridi  &  Co.  as  payees.  He  then  also  stamped  in  each 
case  on  the  face  of  these  bills  tlie  name  of  F.  Fasqua  &  Son, 
as  indicating  the  name  of  the  London  firm  who  had  left  the  bill 
for  acceptance.  All  the  forged  bills  except  two,  it  may  be  here 
stated,  were  drawn  at  three  days  after  sight ;  in  the  two  excepted 
cases,  they  were  drawn  at  one  and  two  months  after  date  respec- 
tively. It  was  not  suggested  by  the  defendants  that  the  forgery 
of  the  letters  and  of  the  bills  was  not  carried  out  with  the  utmost 
dexterity.  The  forged  advices  were,  on  the  face  of  them,  a  most 
careful  and  elaborate  reproduction  of  the  genuine  advices,  and 
the  forged  bills  were  prepared  with  equal  ingenuity.  In  no  case 
was  the  second  bill  of  a  set  forged ;  in  all  cases  one  bill  and  one 
only  was  presented  to  the  bank — ^viz.,  the  one  marked  at  the 
top,  **  solely  for  acceptance." 

Let  me  now  follow  the  history  of  one  of  these  bills;  for, 
following  the  history  of  one,  we  follow  the  history  of  all.  Glyka, 
having  forged  a  letter  of  advice  from  Yucina  with  reference  to 
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1888  the  bill,  would  place  it  one  morning  with  the  ordinary  corre- 
Vaqliano"  spondence  of  the  firm.  There  being  absolutely  nothing  on  its 
Bbotbkbs  face  to  suggest  any  doubt  as  to  its  genuineness,  it  would  in  due 
GovEBNOB  time  pass  into  the  hands  of  the  clerk  whose  duty  it  was  to  keep 
OF  Bahx  or  the  **  bills  payable  '*  book,  and  the  particulars  of  the  bill  con« 
England.  ^Jj^^^  Jj^  ^^^  letter  would  be  entered  by  him  in  that  book.  Then 
Glyka,  after  allowing  a  su£Scient  number  of  days  to  elapse,  and 
having  prepared  and  filled  in  the  forged  draft  in  the  manner 
I  have  described  easily  found  an  opportunity  of  dropping  it 
into  the  bill-box,  whence  it  would  be  taken  with  genuine  bills 
by  one  of  the  clerks  and  compared  with  the  '^ bills  payable*' 
book,  and  being  in  order  would  be  stamped  with  the  words 
^'accepted  payable  at  the  Bank  of  England."  The  number, 
date  of  acceptance,  and  date  when  due,  would  be  added  in 
writing,  and  then  it  would  be  laid  with  a  number  of  genuine 
bills  before  the  plaintiff  for  acceptance.  The  back  of  the  bill 
waR  at  that  time  blank,  while  on  the  face  of  it  there  appeared 
the  names  of  the  supposed  drawer  and  payees  and  London  agent 
of  the  payees.  In  every  respect,  indeed,  both  as  regards  the 
signature  of  the  supposed  drawer  and  otherwise,  it  so  closely 
resembled  a  genuine  bill  as  to  defy  the  most  careful  scrutiny. 
The  plaintiff  would  accept  it  along  with  the  rest  of  the  bills 
almost  as  a  matter  of  routine,  and  it  would  be  placed  with  them 
in  a  portfolio  to  be  called  for  by  the  supposed  Pasqua.  Fronr 
this  portfolio,  which  was  left  in  the  room  where  Glyka  actually 
sat,  he  had  no  di£Sculty  in  taking  it. 

By  these  ingenious  means  Glyka  thus  possessed  himself  of  a 
genuine  acceptance  to  a  forged  draft.  He  then  proceeded  to 
forge  the  indorsement  of  C.  Petridi  &  Co.,  adding  what  professed 
to  be  their  stamp : — "  C.  Petridi  &  Co.,  Constantinople."  In  all 
cases  but  one  Petridi's  indorsement  was  to  **N.  Maratis;"  in 
one  case  to  **  B.  Maratis,"  who  in  his  turn  was  represented  as 
indorsing  to  "  N.  Maratis."  These  names  of  **  B  Maratis  "  and 
**  N.  Maratis "  were  the  names  of  non-existing  persons ;  names 
invented  by  Glyka,  who,  however,  in  order  to  give  an  appearance 
of  genuineness  to  them,  described  them  as  of  Constantinople 
stamping  in  many  instances  on  the  face  of  the  bills  the  words — 
.*  B.  Maratis,  Constantinople,"  with  a  number  between  the  name 
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of  the  person  and  of  the  place.    In  every  case  N.  Maratia  was  1888 

named  on  the  back  of  the  bill  as  the  person  who  received  the  yaqliaho 

money  from  the  bank.    The  forged  bills  ranged  in  "  due  date  "  »«o^™»8 

from  February  18  to  October  12, 1887,  and  in  value  from  650Z.  Gotbbhob 

^  '  '  AWD  Ck)]fPANT 

to  2500Z.    Up  to  May  14,  a  date  to  which  much  importance  was  ov  Bank  of 

attached  by  the  defendants,  four  bills  only  had  been  forged, 

amounting  altogether  to  3000/.     They  were  due  respectively 

on  February  18,  March  7,  April  7,  and  May  12.    Five  of  the 

remaining  thirty-eight  biUs  came  due  in  June  for  amounts  of 

which  the  total  was  5000Z. ;   eleven  in  July,  for  17,0007. ;  seven 

in  August,  for  12,7002. ;  ten  in  September,  for  20,400Z. ;  and  six 

in  October,  for  13,400Z.    During  this  period  the  genuine  bills 

drawn  by  Yucina  which  became  due  were  between  six  and  seven 

hundred  in  number,  and  the  highest  amount  drawn  for  was 

lOOOZ. 

All  the  forged  bills  were  cashed  at  the  bank  across  the  counter, 
on  six  or  seven  occasions  by  Glyka  himself ;  upon  the  others  by 
someone  employed  by  him.  According  to  the  evidence  of  Mr. 
Disney,  the  principal  officer  in  the  private  drawing  office  of  the 
defendants,  this  was  unusual  when  the  amount  was  large ;  and  the 
same  witness  stated  that  on  several  occasions  between  May  and 
October  the  counter  clerks,  before  paying  the  bills,  had  commu- 
nicated with  him.  The  earliest  communication  was  with  refer- 
ence to  a  bill  for  10002.  due  on  May  12,  when  Mr.  Disney  in- 
structed the  clerk  if  the  bill  was  properly  advised  to  pay  it.  At 
that  time  Mr.  Ziffo,  the  outdoor  manager  of  the  plaintiff,  was 
almost  daily  at  the  bank  on  the  plaintiff's  business,  fetching 
securities  from  boxes  of  securities  deposited  there,  and  cutting 
off  coupons,  but  Mr.  Disney  did  not  mention  the  circumstance  to 
him.  Mr.  Ziffo  had  been  on  April  7, 1885,  authorized  to  act  for 
Yaglianos  in  all  matters  relating  to  their  account  at  the  Bank  of 
England,  and  to  sign  for  the  firm.  The  authority  to  sign  was 
cancelled  on  May  24,  and  a  request  was  substituted  that  the 
Bank  would  give  full  access  to  Mr.  Alcibiades  Yagliano  and  Mr. 
Ziffo  to  all  the  boxes,  adding  that  Mr.  Ziffo  would  call  daily  for 
the  removal  of  box  No.  1.  On  May  28  the  plaintiff  gave  an 
authority  to  Mr.  A.  Yagliano  to  act  in  all  matters  relating  to  his 
account,  and  to  sign  for  the  firm.    Mr.  Disney  at  this  juncture 
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1888  was  away  for  a  short  time  on  his  holiday,  and  on  his  return  his 

~Vaoliano  attention  was  again  called  to  the  question  of  these  payments 

Bboctkbs  Q^gj.  ^jjQ  counter,  another  bill  having  been  referred  to  him  by  a 

GoTBRNOB  counter  clerk.    This  occurred  at  some  time  between  the  middle 

AND  GOMFAKT 

or  Bank  of  and  end  of  June,  and  he  stated  in  evidence  that  he  did  then 
communicate  with  Ziffo,  who,  he  said,  remarked  that  if  the  bills 
were  properly  advised  he  supposed  the  Bank  must  pay  them. 
Mr.  Zififo  denied  that  this  conversation  took  place,  and  swore 
positively  that  he  never  knew  of  these  payments  over  the  counter, 
which  he  agreed  with  Mr.  Disney  were  unusual,  indeed,  according 
to  him,  most  unusual,  until  Glyka  was  given  into  custody  on 
October  12.  And  I  see  no  reason  to  disbelieve  him.  Whatever 
passed  between  Mr.  Disney  and  himself,  it  is  to  my  mind  clear 
that  Mr.  Disney  failed  to  convey  to  Mr.  Ziffo  the  impression  of 
anything  unusual  having  occurred,  and  nothing  was  said  or 
written  on  the  subject  either  to  the  plaintiff  or  to  Mr.  A.  Yag- 
liano,  who  at  that  date  had  received  authority  to  act  in  all 
matters  relating  to  the  account.  Mr.  Disney  continued,  when- 
ever he  was  referred  to,  to  authorize  the  counter  clerks  to  pay 
across  the  counter  bills  similarly  indorsed  until  October  12, 
making  no  inquiry  as  to  who  the  Maratis  named  in  the  indorse- 
ment was,  nor  as  to  the  persons  who  from  time  to  time  brought 
the  bills  to  the  Bank.  On  October  11  it  was  discovered  that 
Glyka  had  forged  the  plaintiff's  name  as  acceptor  to  two  drafts. 
This  led  to  an  investigation  of  his  accounts,  and  to  the  detection 
of  his  other  forgeries.  He  was  at  once  arrested,  and  afterwards 
upon  his  trial  pleaded  guilty  to  the  forgeries  of  the  bills  now  in 
question,  and  was  sentenced  to  ten  years'  penal  servitude. 

Sir  JS.  E.  Waster,  A.O.  (with  him  JT.  B.  OreenSy  Q.C.y  and 
ArbtUhnot),  for  the  defendants.  First,  the  defendants  are  pro- 
tected by  the  Bills  of  Exchange  Act,  1882,  s.  7,  sub-s.  3,  which 
enacts  that  "  where  the  payee  "  of  a  bill  of  exchange  **  is  a  ficti- 
tious or  non-existent  person,  the  bill  may  be  treated  as  payable 
to  bearer."  Before  the  passing  of  the  Act  the  acceptor  of  such  a 
bill  was  only  liable  to  a  bona  fide  holder  for  valuable  considera- 
tion in  cases  in  which  it  could  be  shewn  that  the  name  of  the 
payee  was  fictitious  to  the  knowledge  of  the  acceptor :  Qibson  v. 
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Mind  (1) ;  PhiOips  v.  Im  Tlmm  (2) ;  Byles  on  Bills,  ed.  12,  note       1888 

to  p.  83.    The  sub-section  says  nothing  as  to  the  knowledge  of  yaoliano 

the  acceptor,  and  it  is  submitted  that  it  must  be  taken  that  the  ^^^^^^^ 

leinslature  intended  to  modify  the  existinfir  law,  and  that  the  <3k>T^oB 

**  ''  -I  \  ^         1   -^^"^  Company 

forged  bills  must  now  be  treated  as  payable  to  bearer,  though  op  Bahk  of 
the  plaintiffs  when  they  accepted  them  did  not   know  that 
C.  Fetridi  &  Co.,  in  whose  favour  they  were  purported  to  be 
drawn,  were,  if  not  '^  non-existent,"  at  least ''  fictitious  payees.'' 

The  word  ^^fictitious  "  in  the  sub-section  must  mean  ^'fictitious  " 
with  respect  to  the  occasion.  This  Messrs.  C.  Fetridi  &  Co.  were, 
for  the  use  of  their  name  was  part  of  the  fraud  of  Glyka.  The 
fact  that  a  firm  bearing  the  name  existed  at  the  time  of  the 
forgeries  cannot  affect  the  question.  The  legislature  could  not 
have  intended  that  the  mere  circumstance  that  a  person  bearing 
the  name  of  the  payee  of  a  forged  bill  really  existed  should  alter 
the  liability  of  the  acceptor.  In  Oooper  v.  Meyer  (3)  a  decision 
before  the  passing  of  the  Act,  where  the  names  of  existing  firms 
were  indorsed  on  bills  of  exchange  without  the  authority  of  the 
firms.  Lord  Tenterden  treated  the  indorsements  as  fictitious. 

Secondly,  the  facts  shew  that  there  was  such  negligence  on  the 
part  of  the  plaintiffs  as  to  be  in  law  the  direct  cause  of  the  loss 
of  the  money.  There  was  no  effectual  supervision  of  Olyka,  and 
upon  any  careful  examination  of  the  plaintiffs'  books  and  corre- 
spondence his  frauds  must  have  been  discovered.  There  were 
several  circumstances  which  should  have  excited  suspicion.  The 
forged  letters  did  not  form  a  sequence  with  the  genuine  letters  of 
Yucina.  They  were  shorter  than  the  genuine  letters,  and  they 
were  not,  as  were  the  genuine  letters  for  the  most  part,  dated 
both  in  the  old  and  the  new  style.  There  was  also  no  entry  of 
them,  as  of  the  genuine  letters,  in  the  letter  book.  The  forged 
bills  were  for  larger  amounts  than  the  genuine  bills,  and  had  not, 
like  most  of  the  genuine  bills,  a  second  part.  These  facts,  taken 
together,  are  enough  to  bring  the  case  within  Young  v.  Chrote  (4), 
Bank  of  Ireland  v.  Evana^a  Trustees  (5),  and  Merchants  of  the 
Staple  V.  Bank  of  England.  (6) 

(1)  1  H.  Bl.  569.  (4)  4  Bing.  263. 

(2)  Law  Eep.  1  C.  P.  463.  (5)  5  H.  L.  C.  389. 

(3)  10  B.  &  C.  468.  (6)  21  Q.  B.  D.  160. 
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1888  Thirdly,  the  plaintiffs'  pass  book  contained  entries  of  thes& 

Vaquano  sums  on  the  debit  side,  and  was  balanced  at  the  end  of  the  half- 

Bbothees  y^p^     j^  account  was  thus  stated  between  the  plaintiffs  and 

GoTBBNOB  the  defendants  which  cannot  now  be  opened :  Woods  t.  Thiede- 

AND  OOMPAITY  "^ 

OF  Bank  OF  mann,  (1) 

England.  g.^  ^  Bussdl,  Q.O.  (with  him,  Finlay,  Q.C.,  and  F.  W.  HoOams), 
for  the  plaintiffs.  The  plaintiffs  are  entitled  to  recoyer.  First, 
C.  Petridi  &  Co.,  the  payees  of  the  forged  bills,  were  not  **  non- 
existent or  fictitious  persons  "  within  the  meaning  of  the  Bills  of 
Exchange  Act,  1882,  s.  7,  sul>s.  3.  They  were  an  existing  firm. 
^'  Fictitious  persons  "  does  not  mean  persons  whose  signature  has 
been  forged.  Had  the  bills  been  genuine  they  would  have  been 
drawn  by  Yucina,  a  real  person  to  the  plaintiffs'  knowledge,  in 
favour  of  C.  Petridi  &  Co.,  a  real  firm  to  the  plaintiffs'  know- 
ledge, and  would  have  been  accepted  by  the  plaintiffs  as  such. 
All  this  was  suggested  to  the  plaintiffs  by  the  forgery  of  the 
signature  of  Yucina  and  C.  Petridi  &  Co.,  and  the  plaintiffs  in 
consequence  accepted  the  forged  bills.  They  would  not  hay& 
accepted  them  had  they  belieyed  either  signature  to  be  fictitious. 
The  sub-section  was  merely  declaratory  of  the  existing  law. 
Sect.  60,  reproducing  16  &  17  Yict.  c.  59,  s.  19,  specially  protects 
a  banker  who  as  drawee  in  good  &ith  pays  a  cheque  payable  ta 
order  which  is  held  under  a  forged  or  unauthorized  indorsement. 
There  would  haye  been  no  occasion  for  this  special  provision  if 
the  banker  were  already  protected  under  the  general  terms  of 
s.  7,  sub-s.  3. 

Secondly,  as  to  negligence,  the  cases  cited  shew  that  the  de- 
fendants are  not  protected,  unless  there  was  a  want  of  reasonable 
care  on  the  part  of  the  plaintiffs  in  the  transaction  out  of  which 
the  loss  has  arisen,  and  unless  this  want  of  reasonable  care  was  the 
direct  cause  of  the  loss.  There  is  nothing  to  shew  that  the  business 
of  the  plaintiffs  was  not  conducted  with  a  reasonable  amount  of 
precaution  against  fraud,  and  there  can  be  no  doubt  that  the 
fraud  which  in  this  case  led  to  the  loss  was  carried  out  with 
great  ingenuity.  If  there  was  negligence  anywhere  it  was  on  the 
part  of  the  cashiers  of  the  defendants  in  paying  the  bills  without 
making  inquiries  as  to  their  genuineness.    It  is  pointed  out  by 

(1)  1  H.  &  C.  481. 
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Parke,  B.,  in  BobarU  v.  TueJcer  (1)  that  bankers  "  may  require       1888 
their  customers  to  domicile  their  bills  at  their  own  offices^  and  to    yaoltako 
honour  them  by  giving  a  cheque  on  the  banker."  Bbothebs 

Gk)YEBNOR 

Cur.  adv,  vult,       and  Company 

OF  Bank  of 

1888.  Nov.  2.  Chables,  J.  (the  learned  judge  stated  the 
&etB  as  aboYOy  and  proceeded).  The  defendants,  under  these 
circumstances,  contended  that  they  were  under  no  liability  on 
two  grounds.  First,  they  submitted  that  they  were  protected  by 
the  Bills  of  Exchange  Act,  1882  (45  &  46  Vict  c  61),  s.  7,  sub-s. 
3),  which  enacts  with  reference  to  bills  of  exchange  that  **  where 
the  payee  is  a  fictitious  or  non-existing  person,  the  bill  may  be 
treated  as  payable  to  bearer."  If  the  bills  in  question  were  to  be 
so  treated  it  was  not  disputed  that  the  plaintiff  would  fail,  for 
the  person  who  presented  them  at  the  bank  would  be  entitled  in 
that  case  to  be  paid  the  amounts  of  the  bills  by  the  Bank,  and 
the  Bank  would  be  justified  in  debiting  their  customer  with  these 
payments.  The  point  discussed,  therefore,  was  whether  the 
payees  named  in  the  bills  were  '^fictitious  or  non-existing'^ 
within  the  meaning  of  the  statute. 

Now,  in  each  case  the  payees  named  were  the  firm  of  C.  Petridi 
&  Co.,  real  and  existing  persons,  actual  correspondents  at  Con- 
stantinople of  Yaglianos,  who  had,  moreover,  on  previous  occasions 
been  made  payees  of  genuine  bills  drawn  by  Yucina  on  Yaglianos. 
But  although  they  were  thus,  in  fact,  real  and  existing,  it  was 
suggested  that  they  were  fictitious  or  non-existing  as  regards 
these  transactions;  fictitious  or  non-existing  with  reference  to 
these  bills  which  Glyka  never  intended  that  they  should  indorse, 
and  which  Yucina,  who  was  the  supposed  drawer,  had  not  really 
drawn  to  their  order.  It  was  true,  the  Attorney-General  argued, 
that  there  was  a  firm  of  their  name  in  existence,  but  it  could  not 
be  that  the  mere  selection  by  the  forger  of  a  name  actually  borne 
by  somebody  could  make  a  difference.  In  my  judgment,  however, 
a  distinction  must  be  drawn,  in  construing  the  Act  of  Parliament, 
between  the  forged  signature  of  a  real  person  and  the  signature 
of  a  fictitious  person.  The  distinction  is  recognised,  I  may 
observe,  in  many  decided  cases,  as  for  example  in  Beeman  v. 

(I)  16  Q.  B.  560. 
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1888        Dtick.  (1)    The  language  of  the  sub-section  itself  seems  to  me 

Vaguano    to  require  this  construction,  and  other  proyisions  in  the  Act  to 

^onuzBs    ^jjj^jj^  J  ^m  presently  refer  point,  in  my  opinion,  in  the  same 

and'Smp^*'    direction.    But  before  referring  to  them  I  will  shortly  state  what 

OF  Bank  of  the  law  formerly  was  as  to  bills  of  this  description. 

If  they  were  drawn  payable  to  the  order  of  fictitious  or  non- 
existing  payees  to  the  knowledge  of  the  acceptor,  the  bon&  fide 
holder  for  value  could  recover  against   him  as  upon  a  bill 
payable  to  bearer.    This  was  so  decided  in  CHhson  v.  Min^  (2), 
where,  as  in  many  subsequent  cases,  the  knowledge  of  the  facts 
by  the  acceptor  was  treated  as  essential.    The  same  rule  was 
recognised  in  PhiOipa  v.  Im  Thum  (3),  where  the  defendant  had 
accepted  the  bill  sued  on  for  the  honour  of  the  supposed  drawers ; 
and  in  all  the  decided  cases  the  payee  was  fictitious  or  non- 
existing  in  the  sense  that  no  indorsement  by  him  was  contem- 
plated by  the  acceptor.    It  might  be  that  the  name  selected  was 
one  actually  borne  by  somebody  somewhere.  It  was  so,  for  instance, 
in  Cooper  v.  Meyer  (4),  where  a  bill,  drawn  in  the  handwriting  of 
one  Darby,  in  the  names  and  to  the  order  of  two  persons  called 
Woodman  and  Ullock  &  Co.,  was  treated  as  a  bill  drawn  and 
indorsed  by  non-existing  persons,  though  it  appeared  there  were 
in  existence  individuals  bearing  these  names.    But  with  r^^rd 
^o  the  acceptor,  who  either  knew  or  ought  to  have  known  the 
handwriting  of  the  drawers,  they  had  as  drawers  or  indorsers  no 
•  existence,  and  he  was  therefore,  in  the  opinion  of  the  Court,  to 
be  considered  as  undertaking  to  pay  to  the  signature  of  the  per- 
rson  who  actually  drew  the  bills.    Fictitiousness  or  non-existence, 
vit  may  be  conceded,  did  not  depend  merely  upon  the  selection  of 
;a  fictitious  or  non-existing  name.    The  test  was  to  be  found  in 
tthe  intention  of  the  acceptor,  and  I  do  not  think  the  statute, 
although  it  says  nothing  expressly  about  the  acceptor's  know- 
ledge, has  in  this  respect  made  any  alteration.    If  the  payee  is 
non-existing,  that  is  to  say,  if  no  one  is  known  to  exist  answering 
to  the  name  and  description  used,  the  bill  is  to  be  treated  as  one 
"  to  bearer."    And  if  a  name  and  description  is  adopted  which 
does  happen  to  fit  an  existing  person,  still  if  acceptor  does  not 

(1)  11  M.  &  W.  251.  (3)  Law  Rep.  1  0.  P.  463. 

(2)  1  H.  Bl.  569.  (4)  10  B.  &  C.  468. 
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intend  to  pay  to  the  actual  order  of  the  named  payee^  and  knows  18S8 

that  he  is  in  that  sense  fictitious,  the  bill  is  also  to  be  treated  as  Yagliako 

**  to  bearer,"    Now,  in  the  present  case  I  think  it  impossible  to  ^"^^^ 

hold  that  C.  Petridi  &  Co.  were  in  this  sense  either  fictitions  or  Goyeenob 

AND  GOHPAKY 

non-ezisting.  The  purpose  of  their  nam^  being  inserted  is  ofBakkop 
obvious.  It  was  that  the  plaintiff  might  be  the  more  effectually  ^^j^^- 
deceived.  The  name  was  fieuniliar  to  him  as  that  of  a  firm  which  ^^^^*  ^' 
had  in  many  previous  instances  been  payees  named  by  Yucina 
of  bills  drawn  on  Yaglianos,  and  by  accepting  a  bill  drawn  in 
thmr  favour  the  plaintiff,  according  to  s.  54  of  the  Act  of  1882, 
which  simply  in  this  respect  re-enacts  what  was  already  the  law, 
fiiflt  engaged  that  he  would  pay  according  to  the  tenor  of  his 
acceptance,  and,  secondly,  was  precluded  from  denying  to  a  holder 
in  due  course  the  existence  of  the  payees  and  their  then  capacity 
to  indorse,  but  not  the  genuineness  or  validity  of  the  indorse- 
ment. Suppose  that  C.  Petridi  &  Co.  had,  in  fact,  indorsed  one 
of  these  forged  bills.  It  would  have  been  competent  to  them  by 
such  an  indorsement  to  make  a  good  title  to  a  bona  fide  holder 
for  value,  to  whom  the  plaintiff  must  have  paid  the  bill.  How, 
then,  can  it  be  said  that  C.  Petridi  &  Co.  were  "  fictitious  or  non- 
existing  ?  " 

A  consideration  of  the  history  of  the  responsibility  of  banks 
with  relation  to  cheques  confirms,  I  think,  the  correctness  of  the 
view  which  I  have  taken  of  s.  7,  sub-s.  3.  Cheques,  until  the 
passing  of  16  &  17  Yict.  c.  59,  were  always  payable  to  bearer,  and 
a  banker  who  paid  one  was  not  liable,  provided  it  was  regularly 
drawn,  even  though  the  bearer  might  have  stolen  it  or  obtained 
it  by  fraud.  But  when  cheques  were  introduced  payable  to 
^  order,''  the  bankers'  responsibility  with  reference  to  them  was 
enlarged.  For  a  cheque  payable  to  order  is  a  bill  of  exchange 
payable  to  order  on  demand,  and  in  the  absence  of  some  statutory 
provision  to  the  contrary,  it  would  have  been  the  banker's  busi- 
ness to  see  that  it  was  paid  to  the  proper  indorsee.  The  19th 
section  of  the  above-mentioned  statute  relieved  banks  from 
liability  by  enacting  ''that  any  draft  or  order  drawn  upon  a 
banker  for  a  sum  payable  to  order  on  demand  which  shall  be 
presented  for  payment,  purporting  to  be  indorsed  by  the  person 

to  whom  the  same,  shall  be  drawn  payable,  shall  be  a  sufficient 
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1888  authority  to  such  banker  to  pay  such  draft  to  the  bearer  or  holder 

Vagliano  thereof,  and  it  shall  not  be  incumbent  on  such  banker  to  prove 

Brootebs  ^^^^  g^^j^  indorsement  or  any  subsequent  indorsement  was  made 

Governor  ^y  qy  under  the  authority  or  direction  of  the  persons  to  whom  the 

AND  (JOMPANY      ''.  <r  r 

OF  Bank  or  said  draft  or  order  was  made  payable  either  by  the  drawer  or  any 
indorser  thereof."  This  enactment  was  substantially  reproduced 
by  s.  60  of  the  Act  of  1882,  which  provides  that  when  a  bill  pay- 
able to  order  on  demand  is  drawn  on  a  banker,  and  the  banker  on 
whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary 
course  of  business,  it  is  not  incumbent  on  the  banker  to  shew 
that  the  indorsement  of  the  payee  or  any  subsequent  indorsement 
was  made  by  or  under  the  authority  of  the  person  whose  indorse- 
ment it  purports  to  be,  and  the  banker  is  deemed  to  have  paid 
the  bill  in  due  course,  although  such  indorsement  has  been  forged 
or  made  without  authority."  Now  here  is  to  be  found  a  special 
privilege  and  protection  extended  to  bankers  in  the  case  of  a  bill 
of  exchange  payable  to  order  on  demand.  But  if  the  defendants' 
construction  of  the  words  '* fictitious  or  non-existing"  in  s.  7, 
sub-s.  3,  is  the  correct  one,  no  such  special  privilege  or  protection 
would  be  required. 

Who,  then,  in  the  absence  of  any  statutory  provision,  is  to 
bear  the  responsibility  or  risk  of  a  forged  indorsement  of  an 
existing  named  payee  ?  Is  the  bank  to  bear  it  or  the  customer  ? 
The  answer  is  that  the  bank  must  bear  it.  That  this  is  so  seems 
clear  from  a  consideration  of  the  effect  of  making  an  acceptance 
payable  at  a  banker's ;  a  matter  which  was  fully  considered  in 
Bobarts  v.  TticJcer,  (1)  It  was  there  held  in  the  Exchequer 
Chamber  that  the  acceptance  of  a  bill  of  exchange  payable  at  a 
banker's  is  tantamount  to  an  order  to  the  banker  to  pay  the  bill 
to  any  person  who  according  to  the  law-merchant  can  give  a  valid 
discharge  for  it.  Therefore,  if  the  bill  is  payable  to  order,  it  is  an 
authority  to  pay  the  bill  to  any  person  who  becomes  the  holder 
by  a  genuine  indorsement.  "  The  bankers,"  says  Parke,  B.  (2), 
in  his  judgment  cannot  charge  their  customer  with  any  other 
payments  than  those  made  in  pursuance  of  that  authority." 
They  cannot  debit  him  with  a  payment  made  to  one  who  claims 
through  a  forged  indorsement,  and  so  cannot  give  a  valid  dis- 
(1)  16  Q.  B.  660.  (2)  At  p.  679. 
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charge  for  the  bill,  unless,  indeed,  there   are  circumstances        1888 

amounting  to  a  direction  from  the  customer  to  the  bankers  to  v^qliano 

pay  the  bill  without  reference  to  the  genuineness  of  the  indorse-  ^*^""^ 

ment,  or  equivalent  to  an  admission  of  its  genuineness,  inducing  Govkbhob 

AND  vyOBCFAlTY 

the  bankers  to  alter  their  position  so  as  to  preclude  the  customer  of  Baitk  of 

from  shewing  it  to  be  forged.     This  throws  on  the  bankers  the       

responsibility  of  deciding  on  the  genuineness  of  indorsements,  a  ^^^^^^*  ^ 
difficult  and  in  many  cases  an  almost  impossible  task.  But  if 
they  wish  to  avoid  that  responsibility  they  can  adopt  the  course 
indicated  by  Parke,  B.,  in  the  last-mentioned  case  :  **  They  may 
require  their  customers  to  domicile  their  bills  at  their  own  offices 
and  to  honour  them  by  giving  a  cheque  on  the  banker."  It  may 
further  be  observed,  in  answer  to  the  argument  of  hardshij),  that 
in  the  same  case  both  Maule,  J.,  and  Parke,  B.,  appear  to  have 
been  of  opinion  that  if  a  bill  were  presented  to  a  banker  by  a 
stranger  with  an  indorsement  on  it  of  a  person  necessary  to  make 
out  the  title  but  unknown  to  the  banker,  the  banker  would  be 
justified  in  refusing  to  pay  at  once,  and  would  be  entitled  to 
time  to  make  reasonable  inquiries ;  see  Bobarts  v.  Tucker.  (1) 

The  first  ground  of  defence  therefore,  in  my  opinion,  fails,  and  I 
have  now  to  consider  the  second  ground  relied  on  by  the  defend- 
ants. It  is  alleged  that  the  plaintiff  has  by  his  conduct  disentitled 
himself  from  insisting  on  treating  these  payments  as  made  with- 
out authority ;  that  he  has  been  guilty  of  such  negligence  as 
excuses  the  defendants ;  that  is  to  say,  of  negligence  which  is 
the  proximate  cause  of  the  loss.  Mere  negligence  or  a  careless 
and  slovenly  mode  of  conducting  business  would  certainly  not  be 
enough.  The  negligence  must  be  in  or  immediately  connected 
with  the  transaction  itself.  The  principle  to  be  applied  to  such 
cases  is  laid  down  by  Parke,  B.,  in  giving  the  opinion  of  all  the 
judges  who  weie  summoned  to  advise  the  House  of  Lords  in  the 
case  of  Safik  of  Ireland  v.  Trustees  of  Evanses  Charities.  (2) 
There  the  trustees  of  a  Dublin  charity,  incorporated  by  Act  of 
Parliament  and  having  a  common  seal,  possessed  public  stock 
registered  in  the  Bank  of  Ireland.  One  Grace,  their  secretary, 
was  allowed  to  have  the  seal  in  his  possession,  and  took  advantage 
of  his  position  fraudulently  and  without  authority  to  affix  the 
(I)  16  Q.  B.  660,  at  pp.  677,  678.  (2)  5  H.  L.  C.  389. 
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1888       seal  to  five  powers  of  attorney  authorizing  the  transfer  of  the 
VA6LIAH0    stock.    These  were  presented  to  the  bank  and  the  stock  was 
BooCTEKs    transferred  accordingly,  and  the  produce  remitted  to  Grace. 
GixrmoR    The  facts  were  afterwards  discovered  and  Grace  was  indicted  and 
OF  Bank  of  convicted.    The  trostees  then  duly  authorized  a  transfer  of  the 
J^^'    stock  into  the  name  of  Johnson,  and  required  the  bank  to  make 
chatie8.j.     ^jjg  transfer.    The  bank  refused  to  do  so,  and  fm  action  was 
brought  on  this  refusal.    The  judge  at  the  trial  told  the  jury 
that  if  they  believed  the  evidence  offered  by  the  plaintiffs,  that 
the  five  letters  were  forgeries,  then  the  verdict  ought  to  be  for 
the  plaintiffs,  unless  they  at  the  same  time  believed  that  the  use 
made  of  the  common  seal  of  the  trustees,  whereby  the  defendants 
were  imposed  upon,  was  caused  exclusively  by  the  negligence  or 
default  of  the  plaintiffs,  in  which  case  the  verdict  must  be  for 
the  defendants ;  and  further,  if  the  jury  in  so  considering  whether 
the  use  so  made  of  the  common  seal  of  the  plaintiffs  was  the 
exclusive  cause  of  the  imposition  and  fraud  practised  on  the 
defendants,  should  also  consider  that  there  was  any  neglect  on 
the  part  of  the  defendants  to  examine  the  letters  of  attorney  and 
inquire  into  their  genuineness,  so  that  such  negligence  con- 
tributed in  any  degree  to  the  said  imposition  and  fraud,  the 
verdict  must  be  for  the  plaintiffs.    It  will  be  observed  that  the 
only  negligence  proved  was  a  supposed  negligent  custody  of 
their  corporation  seal  by  the  trustees  in  leaving  it  in  Grace's 
hands,  whereby  he  was  enabled  to  commit  the  forgeries.   Parke,  B.  ^ 
in  giving  the  opinion  of  the  judges  on  these  facts,  thus  expresses 
himself  (1) : — 

**  We  all  concur  in  opinion  that  the  evidence  given  ...  is  not 
sufficient  evidence  of  that  species  of  negligence  which  alone  could 
warrant  a  jury  in  finding  that  the  plaintiffs  were  disentitled  to 
insist  on  the  transfer  being  void.  We  concur  with  Mr.  Justice 
Jackson  and  Justices  Ball,  Crampton,  and  Torrens,  and  the  Chief 
Justice  Lefroy,  in  thinking  that  the  negligence  which  would 
deprive  the  plaintiff  of  his  right  to  insist  that  the  transfer  was 
invalid  must  be  negligence  in  or  immediately  connected  with 
the  transfer  itself.  Such  was  the  case  of  Young  v.  Orote  (2),  on 
which  great  reliance  was  placed  in  the  argument  at  your  Lord- 

(1)  5  H.  L.  C.  at  p.  409.  (2)  4  BiDg.  263. 
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ships'  Bar.    In  that  case  it  was  held  to  have  been  the  fault  of  the       1888 
drawer  of  the  cheque  that  he  misled  the  banker  on  whom  it  was    Yaoliano 
diawn  by  want  of  proper  caution  in  the  mode  of  drawing  the      "o^»b« 
cheque,  which  admitted  of  easy  interpolation,  and  consequently    QojrawoB 
that  the  drawer,  haying  thus  caused  the  banker  to  pay  the  forged  op  Baitx  of 
cheque  by  his  own  neglect  in  the  mode  of  drawing  the  cheque       — 
itself,  could  not  complain  of  that  payment.    The  present  case  is  ^  ^' 

entirely  different.  If  there  was  negligence  in  the  custody  of  the 
seal  it  was  very  remotely  connected  with  the  act  of  transfer. 
The  transfer  was  not  the  necessary  or  ordinary  or  likely  result  of 
that  negligence.  •  •  If  such  negligence  could  disentitle  the 
plaintiffs,  to  what  extent  is  it  to  go  ?  If  a  man  should  lose  his 
cheque-book  or  neglect  to  lock  the  desk  in  which  it  is  kept  and 
a  servant  or  stranger  should  take  it  up,  it  is  impossible,  in  our 
opinion,  to  contend  that  a  banker  paying  this  forged  cheque 
would  be  entitled  to  charge  his  customer  with  that  payment. 
Would  it  be  contended  that  if  he  kept  his  goods  so  negligently 
that  a  servant  took  them  and  sold  them  he  must  be  considered 
as  having  concurred  in  the  sale,  and  so  be  disentitled  to  sue  for 
their  conversion  on  a  demand  and  reftisal  ?  It  is  clear,  we  think, 
that  the  negligence  in  the  present  case,  if  there  be  any,  is  much 
too  remote  to  affect  the  transfer  itself  and  to  cause  the  trustees 
to  be  parties  to  misleading  the  bank  in  making  the  transfer  on 
the  forged  power  of  attorney."  The  principle  thus  enunciated 
was  adopted  by  and  became  the  decision  of  the  House  of  Lords. 
A  recent  illustration  of  its  application  is  to  be  found  in  the 
case  of  Mayor,  dtcy  of  MerehatUs  of  the  Staple  of  England  y. 
Bank  of  England  (I),  a  case  so  important  and  germane  to  the 
question  which  I  have  to  decide  here  that  I  think  it  necessary  to 
refer  to  it  at  lengh.  There  the  plaintiffs,  who  were  a  corporate 
body,  left  their  seal  in  the  custody  of  their  clerk,  one  Drew,  who 
without  authority  affixed  it  to  powers  of  attorney  under  which 
certain  stock  in  the  public  funds  the  property  of  the  plaintiffs 
was  sold.  The  clerk  appropriated  the  proceeds.  In  an  action 
in  which  the  plaintiffs  claimed  that  they  were  entitled  to  the 
stock,  on  the  ground  that  it  had  been  transferred  without  their 
authority  by  the  defendants,  it  was  held,  on  the  authority  of 

(1)  21 Q.  B.  D.  160. 
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1888  Bank  of  Ireland  v.  Trustee  of  Evans's  Charities  (1),  that,  assmning 

Vagluno  the  plaintiffs  had  been  negligent,  their  negligence  was  not  the 

BOTHSB8  proximate  cause  of  the  loss,  and  did  not  disentitle  them  from 

GoTBBKOB  recoyering  in  the  action.    The  case  had  been  tried  before  Pol- 

AMD  COMFANT  ° 

or  Bank  or  lock,  B.,  and  a  jury,  who  had  fonnd,  in  answer  to  a  question  put 
to  them,  that  the  plaintiffs  had  been  guilty  of  ^  negligence  so  as 
to  induce  the  defendants  to  act  on  the  powers  to  transfer."  In 
his  judgment  Lord  Esher,  M.B.,  considers  what  is  to  be  under- 
stood as  the  meaning  of  the  decision  of  the  House  of  Lords  in  the 
case  referred  to,  and  arrives  at  the  conclusion  that  it  was  there 
decided  that,  in  order  to  excuse  the  defendants,  the  negligence 
of  the  plaintiffs  must  be  proximately  connected  with  the  result. 
He  then  proceeds  thus  (2) :  ^*  Now,  has  that  view  of  it,  which  I 
think  is  the  fair  view  of  what  they  intend  to  say  in  that  case, 
struck  subsequent  judges  in  the  same  way  ?  It  seems  to  me  that 
it  has,  and  that  in  Swan  y.  North  British  Australian  Co.  (3)  the 
judges  in  the  Exchequer  Chamber  in  terms  put  that  meaning  on 
the  words  which  were  adopted  by  the  House  of  Lords.  Black- 
bum,  J.,  said:  '^What  I  consider  the  fallacy  of  my  brother 
Wilde's  judgment  [i.e.,  his  judgment  in  the  same  case  in  the 
Court  below]  is  this:  he  lays  down  the  rule  in  general  terms 
*  that  if  one  has  led  others  into  the  belief  of  a  certain  state  of  facts 
by  conduct  of  culpable  neglect  calculated  to  haye  that  result, 
and  they  haye  acted  on  that  belief  to  their  prejudice,  he  shall  not 
be  heard  afterwards  against  such  persons  to  show  that  state  of 
facts  did  not  exist.'  This  is  yery  nearly  right,  but,  in  my  opinion, 
not  quite,  as  he  omits  to  qualify  it  by  saying  that  the  neglect 
must  be  in  the  transaction  itself  and  be  the  proximate  cause  of 
the  leading  the  party  into  that  mistake."  Byles,  J.,  says :  '*  As- 
suming that  he  was  chargeable  with  negligence,  still  I  think  the 
plaintiffs  can  recoyer,  because  the  plaintiffs'  assumed  negligence 
was  not  the  proximate  cause  of  the  transfer  by  the  defendants." 
Therefore  they  adopted  the  yiew  that  although  there  is  the 
neglect  calculated  to  mislead,  and  although  that  neglect  does 
mislead,  neyertheless  it  is  no  answer  if  it  is  not  the  proximate 
cause  of  the  loss.    There  are  other  cases  which  haye  been  cited 

(I)  6  H.  L.  C.  3S9.  (2)  21  Q.  B.  D.  160,  at  p.  173w 

(3)  2  H.  &  C.  176. 
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in  which  the  same  view  is  taken  of  the  decision  of  the  House  of       1888 
Lords.    When  I  find  that  all  Courts  which  have  dealt  with  it    VAGtiAiro 
since  have  so  understood  it  I  cannot  doubt  that  we  ought  to  say    ^■<"™*m 
that  is  the  meaning  of  the  House  of  Lords.    Then  that  reduces    Ootskkob 
US  to  this,  assume  that  there  was  negligence  by  the  plaintiffs  in  or  Bakh  of 
this  case  calculated  to  deceive  the  Bank,  and  that  by  that  negli«*      ^Q^^kp. 
gence  the  Bank  was  deceived.    Assume  all  that ;  still,  according     ^•"^^  •^• 
to  the  ruling  of  the  House  of  Lords,  there  was  no  case  to  go  to 
the  jury  upon  the  question  whether  there  was  negligence  which 
would  excuse  the  defendants,  because  that  negligence,  if  it 
existed,  was  not  the  proximate  cause  of  that  which  the  Bank  did, 
namely,  transferring  the  stock.    Now,  inasmuch  as  the  negli- 
gence charged  against  the  plaintiffs  is  their  implicit  trust  in 
Drew  and  intrusting  him  with  the  seal,  there  were  several  cir- 
cumstances which  existed  between  that  negligence  of  the  plaintiffs 
and  that  which  the  Bank  did,  namely,  transfer  the  stock,  and 
which  prevented  that  preliminary  negligence  of  the  plaintiffs 
from  being  the  proximate  cause  of  what  the  Bank  did.    Therefore 
I  am  of  opinion  that  there  was  no  case  to  be  left  to  the  jury  on 
the  question,  not  whether  there  was  negligence,  but  whether 
there  was  such  negligence  as  would  have  excused  the  defendants 
from  having  transferred  the  stock  without  the  authority  of  the 
plaintiffs."    Bowen,  L.J.,  in  giving  judgment  to  the  same  effect, 
says  (1) :  **  Let  us  assume  that  the  plaintiff  corporation  here  were 
incautious  and  careless  in  the  way  in  which  they  dealt  with  their 
seal  under  the  circumstances.    Li  order  that  the  Bank  of  England 
should  be  excused  in  the  present  action  it  must  be  shewn,  not 
merely  that  the  plaintiff  corporation  were  careless,  but  that  the 
carelessness  of  the  corporation  directly  and  proximately  led  to 
the  loss  of  the  property  which  the  banker  was  called  upon  to 
make  good."    The  learned  Lord  Justice  then  proceeds  to  express 
his  concurrence  with  the  view  taken  by  Lord  Esher,  M.B.,  of  the 
House  of  Lords'  case,  and  continues :  **  Now  here  can  it  be  said 
that  the  negligence,  if  it  was  negligence,  of  the  plaintiff  company 
was  the  proximate  cause  of  the  transfer?    Mr.  Drew  was  a  person 
of  position  and  respectability,  he  was  a  man  who  might  be  trusted, 
to  outward  appearances,  as  much  as  any  man  in  the  country,  and 

(1)  At  p.  174. 
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1888  even  if  it  were  careless  for  the  corporation  to  leave  their  seal  with 

Vaoliano  ^^^9  ^^  ^t  ft  direct  and  immediate  consequence  of  that  careless- 

Bbothbbb  jjggg  ^jjj^^  jj^  would  commit  the  forgery  he  committed  in  the 

GovBBHOB  power  of  attorney,  and  that  the  bank  would  be  induced  bv  that 

AND  Company  *  */  *  • 

OF  Bank  of  to  transfer  the  stock  ?    It  seems  to  me  that  the  proximate  cause 
iNQLAND.    ^^  ^Y^^  felony  and  crime  of  Drew,  and  that  it  cannot  be  said 

that  the  felony  was  itself  either  the  natural,  or  likely,  or  neces- 
sary,  or  direct  consequence  of  the  carelessness  of  the  plaintiffs." 
Fry,  L.J.9  agreed  with  the  other  members  of  the  Court,  holding 
that  if  there  was  any  evidence  of  negligence  at  all,  which  he 
doubted,  there  was  no  evidence  of  negligence  so  immediately 
conducive  to  the  transfer  that  the  plaintiffs  were  estopped  from 
saying  the  transfer  was  not  their  act. 

Applying  these  principles  to  the  present  case,  the  question  I 
have  to  decide  is  whether  the  evidence  makes  out  that  species  of 
negligence  which, to  use  Parke,B.'s,  language,  alone  would  warrant 
a  jury  in  finding  that  the  plaintiff  was  disentitled  to  complain  of 
the  payment  of  these  forged  bills,  in  other  words,  whether  it 
makes  out  negligence  in  or  immediately  connected  with  the 
transactions  themselves.  Now  the  transactions  consist  of  a  series 
commencing  in  February  and  ending  in  October,  and,  in  my 
opinion,  no  negligence  in  or  immediately  connected  with  them 
has  been  made  out. 

The  most  important  argument  presented  by  the  Attorney- 
General  in  support  of  the  view  that  the  plaintiff  had  been  guilty 
of  negligence  in  or  immediately  connected  with  them  was  that 
which  he  based  on  an  alleged  duty  on  the  part  of  some  one  in 
Yaglianos'  o£Sce  to  scrutinize  the  paid  bills  as  they  were  returned 
from  time  to  time'  by  the  plaintiff.  But  in  the  absence  of  any- 
thing to  direct  special  attention  to  them,  it  was  not  proved  that 
it  was  any  part  of  the  duty  of  the  clerk  who  checked  them  with 
his  cash-book  to  examine  the  indorsements  on  the  back  of  the 
bills  at  all.  It  was  immaterial,  so  far  as  his  purpose  was  concerned, 
to  whom  the  money  was  paid,  or  whether  it  was  paid  over  the 
counter  or  not,  or  whether  it  had  gone  through  the  hands  of  one 
or  of  a  dozen  indorsees,  and,  as  I  have  already  stated,  I  do  not 
think  Mr.  Disney  did  enough  to  put  the  plaintiff  on  any  special 
inquiry  as  to  the  bills  which  had  been  paid  prior  to  the  end  of 
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June.    If  they  had  been  examined  it  would  have  been  discovered        1888 
not  only  that  the  bills  bore  no  banker's  stamp,  and  therefore  had    vaouano 
been  paid  across  the  counter,  but  also  that  the  indorsements  were    ^"o^***^ 
not  genuine.    For  it  was  proved  that  when  the  bills  were  accepted    Gotbrnob 
by  the  plaintiff  there  was  nothing  on  the  back  of  them.     But  uf  Dank  of 
when  they  were  returned,  they  bore  indorsements  earlier  in  date      ^^^'*^°' 
than  the  date  when  the  bills  were  accepted.    For  example,  the     ^*^^®"'  •^• 
first  bill,  drawn  on  February  4,  three  days  after  sight,  and  accepted 
by  the  plaintiff  on  the  12th,  was  then  blank  on  the  back ;  but 
when  returned  it  bore  indorsements  purporting  to  be  by  C. 
Petridi  &  Co.,  at  Constantinople,  on  February  7,  and  by  B.  Maratis 
on  the  same  day.    The  same  observation  applies  to  all  the  bills 
payable  after  sight,  of  which  there  were  seven  paid  prior  to  the 
end  of  June.    The  gross  irregularity  of  these  indorsements  must, 
if  they  had  been  looked  at,  instantly  have  arrested  attention,  and 
have  led  to  Glyka's  detection.    But  nothing  had,  in  my  judgment, 
happened  to  induce  any  special  scrutiny  of  them,  and  so  the 
story  which  they  would  have  told  remained  untold.    After  being 
checked,  for  the  purposes  of  verification,  by  the  cashier  they 
were  packed  up  and  put  away.    In  the  absence  of  any  effective 
notice  being  given  that  there  was  something  abnormal  about 
these  bills,  I  cannot  hold  that  it  was  a  negligent  act  on  the  part 
of  the  plaintiff  not  to  examine  or  cause  to  be  examined  these 
indorsements,  and,  as  I  have  already  said,  in  my  opinion  no 
sniBcient  notice  was  given  to  him  or  his  agent  that  there  was 
anything  abnormal  about  them. 

Glyka  continued  his  frauds  on  the  plaintiff  throughout  the 
summer,  and  as  the  summer  advanced  grew  bolder  in  his  opera- 
tions. He  frequently  drew  for  2000Z. — an  amount  double  that  of 
any  genuine  draft — and  on  several  occasions  for  still  larger  sums. 
He  also  became  somewhat  careless  as  to  the  form  of  the  letters  of 
advice.  The  genuine  letters  invariably  bore  the  date  both  in  old 
and  new  styles.  The  forged  letters  in  six  instances  bore  the  new 
style  only.  The  earliest  of  these  was  dated  June  9.  The  others 
were  dated  August  5,  September  11  and  17,  October  2  and  6. 
The  forged  letters,  moreover,  were  extremely  brief,  whereas  the 
genuine  letters  were  generally  of  some  length.  But  neither  the 
contents  of  the  letters,  nor  the  absence  of  the  **  old  style  "  in  their 
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1888        dates,  nor  the  magnitude  of  the  amounts  advised,  are,  in  my 

'  Vagltako    opinion,  enough  to  have  in  themselves  attracted  the  plaintiff's 

Bbothkbs     attention  or  excited  his  suspicions.    I  cannot  say  that  omission 

GovBRNOB    to  notice  these  peculiarities  was  evidence  of  negligence  on  his 

OF  Bank  of  part.    Glyka,  it  must  be  remembered,  had  his  confidence ;  and 

Englahd.    a^ithough,  after  the  event,  these  peculiarities  in  the  matter  of  date, 

Charles.  J.     ^f  form,  and  of  amount  are  striking,  I  cannot  find  that  the  failure 

of  the  plaintiff  to  remark  them  at  the  time  was  a  negligent 

act 

The  same  considerations  apply  to  another  point  in  the  corre- 
spondence relied  upon  by  the  Attorney-General.  Each  genuine 
letter  as  a  rule  referred  in  its  first  words  to  the  preceding  genuine 
letter  as  the  **  last "  letter  written.  In  nine  instances  this  refer* 
ence  was  wrong,  for  forged  letters  had  intervened.  But  to  make 
this  circumstance  important  as  any  evidence  of  negligence  it 
must  be  supposed  that  the  plaintiff  could  keep  in  his  recollection 
the  dates  of  the  various  letters  of  his  correspondence, — a  sup- 
position which  appears  to  me  to  be  unreasonable. 

The  Attorney-General  also  laid  stress  on  the  fact  that  the 
forged  letters  were  never  acknowledged,  while  the  genuine  letters 
always  were.  This,  again,  seems  to  me  to  be  a  circumstance 
which  would  not  likely  to  attract  attention  at  the  time,  having 
regard  to  the  volume  of  the  plaintiff's  business.  It  must  not  be 
supposed  that  I  consider  the  magnitude  of  the  plaintiff's  affairs 
would  excuse  the  want  of  reasonable  care;  but  it  is  a  matter 
which  nevertheless  has  to  be  considered  in  coming  to  a  conclusion 
whether  there  has  in  fact  been  a  want  of  such  care. 

It  remains  to  notice  the  criticisms  which  were  made  on  the 
part  of  the  defendants  on  the  general  conduct  of  business  in  the 
plaintiff's  office,  and  especially  in  the  incidents  connected  with 
the  checking  of  Glyka's  account  in  June,  1887.  It  was  urged 
that  there  was  a  total  absence  of  effective  supervision  over  Glyka*s 
proceedings,  and  that  this  of  itself  constituted  such  negligence 
as  precluded  the  plaintiff  from  recovering.  And  I  agree  with 
the  Attorney-General  that  there  was  a  want  of  proper  superin- 
tendence over  the  foreign  correspondence  in  the  plaintiff's  office. 
Glyka,  a  clerk  at  a  very  small,  indeed  an  almost  insignificant 
salary,  having  regard  to  the  important  duties  intrusted  to  him, 
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was  left  without  a  check  of  any  kind  for  months  together.    Twice       1888 
a  year,  it  is  true,  the  accounts  current  which  he  kept  with  the    yaquano 
correspondents  resident  in  Bussia  were  checked  by  Mr.  Dallow,    Bbomubs 
the  bookkeeper,  and  Mr.  Seyler,  the  indoor  manager,  Mr.  Dallow    <5ovKBiroB 
chedcing  the  account  current  entries  with  the  ledger  entries  of  Bask  oe 
made  by  himself  from  the  day  book  and  Mr.  Seyler  calculating      ^J^^- 
the  items  of  interest  and  commission.    But  the  object  of  this     ^^^^^^^ 
checking  was  not  to  control  Glyka,  but  with  a  view  to  the  accounts 
being  correctly  presented  to  the  foreign  correspondents.    This 
want  of  supervision,  however,  though  in  my  opinion  it  was  care- 
less, was  not  in  itself  the  proximate  cause  of  the  loss ;  and  accord- 
ing to  the  authorities  to  which  I  have  referred  was  not  enough  to 
disentitle  the  plaintiff  from  complaining  of  the  payment  of  the 
forged  biUs. 

The  circumstances  connected  with  checking  the  account  cur- 
rent I  must  refer  to  more  particularly,  as  it  was  strongly  contended 
that  the  exercise  of  ordinary  care  in  the  inspection  of  that  account 
would  have  led  to  the  immediate  exposure  of  Glyka.  The 
4iocount  would  in  the  ordinary  course  be  made  up  and  checked  at 
the  end  of  June  and  of  December,  but  in  the  year  1887,  owing 
to  the  change  in  the  firm,  which  had  taken  place  on  May  14,  the 
accounts  were  directed  to  be  made  up  to  that  date  instead  of  to 
June  30,  and  in  the  early  part  of  June  Glyka's  account  with 
Vucina  was  accordingly  brought  under  the  notice  of  Mr.  Dallow 
and  Mr.  Seyler  to  be  checked.  The  figures  and  entries  subsequent 
to  the  conclusion  of  1886  were  then  all  in  pencil,  but  it  was  proved 
that  there  was  nothing  unusual  in  that.  But  if  the  account 
then  exhibited  to  Messrs.  Dallow  and  Seyler  was  in  the  same 
condition  as  it  now  is  the  attention  of  any  competent  person 
must  at  once  have  been  called  to  Glyka's  irregularities.  This 
appears  clear  from  an  examination  of  the  items  on  each  side. 
On  the  debit  side  it  begins  with  a  debit  balance  forward  of 
d573Z.  lOs.  6d. ;  then  follow  various  debits,  and  under  date  of 
February  4  and  9  and  May  5  appear  the  forged  bills  for  650/., 
700Z.,  6502.,  and  1000/.,  due  respectively  on  February  18,  March  7, 
April  7,  and  May  12.  There  is  also  a  debit  for  commission,  the 
amount  of  which  is  arrived  at,  as  Mr.  Seyler  explained,  by 
deducting  from  the  total  amount  of  the  drafts  those  which  had 

Vol.  XXIL  L  '       2 


126  QUEEN'S  BENCH  DIVISION.  YOK  XXIL 

1888  been  diawn  against  consignments  and  some  other  itemSy  ^seh^-fts 
YAMdA^o  ~ "canoelled  drafts,  and  charging  2^  per  cent,  on  tiie  difference.  *  Mr. 
BB0THEB8  ,gey:Xer  exercised  his  own  judgment  asto  whatehenld  be  deducted. 
GoTXBHOB  xhis  amount  stands  at  542. 155.  8^2.  Lastly,  there  is  a  debit  for 
OF  Babk  of  stamps.    On  the  credit  side  are  various  remittances  and  proceeds 

'   ^of  cargoes  credited,  and  under  date  of  May  14  an  item  for -in- 

^^^''''^'     terest  162.  IBs.  lOd.    The  debit  balance  forward  is  stated  to  be 
26,105Z.  6a.  2d.,  but  in  the  account  as  it  now  stands  the  balance 
of  capital  is  stated  to  be  28,0602.185.  4d.    This  is  an  obnous 
blunder,  inasmuch  as  the  two  figuises  ought  <to  correspond  within 
a  few  pounds.    In  the  present  case,  after  adding  the  commission 
and  stamp  debit  and  deducting  the  interest,  442.  7a.  lOd.  would 
hare  been  the  true  difference,  whereas  it  is  80442.  7a.  lOd.    Mr. 
Seyler,  however,  was  positive  that  when  the  account  current  was 
exhibited  to  him  it  was  not  in  the  same  state  as  it  is  in  now,  but 
that  the  balance  of  capital  was  stated  to  be  26,0602. 18a.  4d.  and 
not  28,0602.  18a.  4(2.;   that  the  figures  83,6172.  6a.   ed.  and 
21,9182.  4a.  2e2.  with  reference  to  commission  on  the  debit  side 
were  respectively  86,6172.  5a.  6d.  and  24,9182.  4a.  2d. ;  that  the 
commission  item  was  not  542. 15a.  8e2.  but  622.  5a.  8d. ;  while  on 
the  credit  side  the  *'  interest  number "  and  the  interest  item 
were  also  different,  and  further  that  the  totals  of  46,6252.  3a.  lOd. 
and  26,1052.  6a.  2d.  were  different  also.    In  other  words  Mr.  Sey- 
ler's  evidence  points  to  this,  that  in  six  or  seven  particulars 
the  account  shewn  to  him  differs  from  that  shewn  to  me.    The 
account  itself  shews  signs  of  alterations,  and  although  I  cannot 
detect  by  inspection  all  the  alterations  suggested,  it  must  be 
recollected  that  until  checked  it  had  been  kept  in  pencil,  and 
its  alteration  was  an  easy  matter.    Glyka  himself,  who  had  not 
heard  Mr.  Sey ler's  evidence,  corroborated  Mr.  Seyler's  view,  and 
on  being  recalled  to  give  his  version  of  the  matter,  explained 
that  he  had  in  fact  made  the  alterations  which  Seyler  said 
had  been  made  to  avoid  detection.    I  may  add  that  he  took 
>  pains  to  secure  the  same  object  by  stating  the  balance  of  capital 
•  at  26,0602. 18a.  id.  in  the  copy  account  current  made  by  him 
to  be  kept  by  the  firm,  although  in  that  copy  there  does  ap- 
pear an  inconsistency  in  the  debit  side,  the  commission  figure 
'  being  set  down  as  21,9182.  4a.  2d.  instead  of  24,9182.  4a;  2cl. 


Charles,  J. 
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Wilb  4ii«*8ame  riem  Glyka^^wbo  had  to  tTaauanit  to  Ynohui  the        1888 

trae  account,  ezdading  the  four  forged  bills,  wrote  the  letter  to  vimamo" 

himiio  which  it  iraa  inclwed  leaying  at  first  a  blank  for  the  ^""'^j™* 

amount  due  from  him.    He  then  press-copied  the  letter,  insert-  CKnvufOB 

*  *  AHD  OOMFART 

ingaslip  bearing  the  figures  26,1052^69. 2d,  over  the  blank  space,  or  BmAkow 

so  that  the  press  copy  letter-book  gires  those  figures.    He  after- 

waids  filled  in  the  blank  space  in  the  letter  actually  sent  with 

the  figores  23,1052.  6a.  2d.,  thus  efiSdctually  deceiving  Yucina  on 

the  one  hand  and  the  plaintiff  on  the  other.    To  complete  the 

nanative  of  what  passed  with  referenoe  to  this  account  current  it 

must  be  noted  that  Glyka  took  care  to  alter  Yucina's  reply  to 

the  letter  inclosing  his  account.    Writing  on  June  10  and  22, 

'Y«mo»iwdr  "  Fxioia « y our*  iboDier  lettw  we  eztraoted  i»  ebpy  Aof 

our  aeooimt  cunent  with  you,  shewing  a  balance  to  our  debit  of 

23,1052.  68.  2d.''    Glyka  altered  this  into  26,1052.  63.  2d.  before 

he  laid  the  letter  before  Mr.  Yagliano.    Upon  the  whole  I  do  not 

think  lauy  negligence  can  be  imputed  to  the  plaintiff  with  regard 

to  thiS'.aoooiint  coirent  and  the  mode  in  which  it  was  diealt  with 

and  diecked. 

I  must  not  omit  to  advert  to  an  argument  of  the  Attorney- 
Greneial  based  upon  the  fact  that  in  the  pass  book  of  the  plaintiff, 
^riiich-vviwibalaneed' half-yearly,  the  aanoimt  <tfi  the  forged  bills 
was  debited  to  the  plaintiff.  That,  it  was  said,  was  an  account 
stated  which  could  not  now  be  questioned.  But  at  the  time  the 
book  was  balanced  the  frauds  of  Glyka  had  not  been  discovered ; 
and  when  the  discovery  was  made  I  do  not  see  any  reason  why 
the  items  debited  should  not  be  questioned. 

I  have  now  dealt  with  all  the  questions  which  have  been  raised 

in  this  case ;  and, 'as  will  have  been  gathered,  my  conclusion  is 

as  follows : — ^Finty  the  defendants  are  not  protected  from  liability 

by  &  7,  sub-s.  3  of  the  Bills  of  Exchange  Act^  1882.    0.  Petridi 

andr  Co*  «re  not,  in  my  opinion^  '^  fictitious  or  non-existing  per- 

0on8 ;  '*  and  •  secondly^  the  plaintiff  has  not  been  guilty  of  that 

speoies  of  negligence  which  disentitles  him  to  recover  in  this 

action.    There  has  been,  in  my  opinion,  ne  negligenoc>on  his  part 

in  or  immediiv^ely  connected  with  the  transactions  themselves. 

in  tiiei*feBa^tiiet0feie,imy:3iidg4iiMit  mnst^be  for  tito^  plaintiff 

Mill  eoBM^^tliaiB  •entitled  taUiicYedited  bfthe  defendants  with 

L  2  2 
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1888        the  amounts  of  the  bills  mentioned  in  the  particulars  delivered  in 


Vagliano     this  action. 

Bbotobbs  Judgment  for  the  plaintiff. 

OOTSBMOB 

OF  Bask  op       Solicitors  for  plaintiffs:  HdlamSy  Son,  &  Coward. 
Enolakd. 


Solicitors  for  defendants :  Freshfields  dk  Williams. 


H.  D.  W. 


[IN  THE  COURT  OF  APPEAL.] 


Nov,  28.  READ  i'.  BROWN. 

Mayor's  Court — Jurisdiction — Proh^nlion — "  Cause  o/itction  arising  whoQyor 
in  part  within  the  city  of  London  or  the  liberties  thereqf** — Assignment  of 
Debt— Mayor's  Court  Procedure  Act  (20  <fe  21  Vict,  c  dvii.),  s.  12— Judi- 
cature Act,  1873,  8.  25,  suh-B.  6. 

The  plaintiff  brought  an  action  in  the  Mayor's  Court  as  assignee  of  a  debt 
alleged  to  be  due  in  respect  of  the  price  of  goods  sold  and  delivered  to  the 
defendant  by  the  assignor.  The  sale  and  delivery  had  taken  place  without  the 
city  of  London,  but  the  debt  had  been  assigned  in  writing  to  the  plaintiff 
pursuant  to  s.  25,  sub-s.  6,  of  the  Judicature  Act,  1873,  within  the  city  of 
London : — 

Eddy  that  the  assignment  of  the  debt  was  part  of  the  cause  of  action,  and 
that  the  cause  of  action  having  arisen  in  part  within  the  city  of  London  there 
was  no  ground  for  a  prohibition. 

Appeal  from  an  order  made  by  Sir  James  Hannen  at  chambers 
directing  the  issne  of  a  writ  of  prohibition. 

The  action  was  commenced  in  the  Mayor's  Court  by  the  plain- 
tiff as  assignee  of  a  debt  of  16Z.  138.  4i.,  the  price  of  goods 
supplied  by  a  firm  of  Brown  &  Co.  to  the  defendant.  The  sale  and 
deliyery  of  the  goods  appeared  to  have  taken  place  respectively  in 
Surrey,  without  the  jurisdiction  of  the  Mayor's  Court,  but  it  was 
alleged  by  the  plaintiff  that  the  vendors  had  executed  in  writing 
an  absolute  assignment  of  the  debt  in  his  favour  at  71,  Fleet 
Street,  a  place  within  the  jurisdiction  of  the  Mayor's  Court,  and 
that  he  had  given  the  defendant  express  notice  in  writing  of  the 
assignment  so  executed. 

Horace  Kent,  for  the  plaintiff!  The  plaintiff  is  entitled  to  sue 
in  the  Mayor's  Court  under  s.  12  of  the  Mayor^s  Court  Procedure 
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Act  (20  &  21  Vict.  c.  dvii.).  The  debt,  which  is  one  of  less  than 
502.9  was  assigned  to  the  plaintiff  under  s.  25,  sub-s.  6,  of  the 
Judicature  Act,  1873  (1),  within  the  jurisdiction  of  the  Mayor's 
Ck>urt  The  assignment  is  ^  part "  of  the  *'  cause  of  action  "  : 
Cooke  V.  Gill  (2) 

Tanner,  for  the  defendant  The  prohibition  should  issue.  The 
yendoiB  cannot  themselves  sue  for  the  debt  in  the  Mayor's  Court 
as  their  ''cause  of  action"  did  not  arise  '^ wholly  or  in  part" 
within  the  jurisdiction  under  s.  12  of  the  Mayor's  Court  Pro- 
cedure Act.  The  effect  of  the  ^  transfer  "  of  legal  rights  and 
remedies  contemplated  in  s.  25,  sub-s.  6,  of  the  Judicature  Act, 
1873,  cannot  be  to  enable  the  assignor  to  confer  upon  the  assignee 
a  right  which  the  assignor  does  not  himself  possess.  It  is  im- 
poesible  to  suppose  that  the  legislature  can  haye  intended  that 
the  mere  fact  of  the  assignment  of  a  debt  or  chose  in  action 
haying  taken  place  within  the  jurisdiction  should  give  the 
assignee  a  right  of  action  in  the  Mayor's  Court  irrespective  of 
the  place  in  which  the  claim  of  the  assignor  may  have  arisen. 

[He  referred  to  Jackson  v.  Spittall  (3)  ;  Alderton  v.  Arch^  (4)  y 
Jjewis  y.  Graham.  (5)] 

Pollock,  B.  I  am  of  opinion  that  this  appeal  should  be 
allowed.  The  expressions  '^  cause  of  action,"  and  *'  part  of  the 
cause  of  action  "  have  long  been  judicially  defined  as  meauing 
respectively  the  material  facts  and  any  material  fact  in  the  case 
for  the  plaintiff.  I  need  only  refer  to  the  judgment  of  Parke,  B., 
in  BuckUy  v.  Eann  (6)  and  to  that  of  the  present  Master  of 


1888 


(1)  Bj  the  Judicature  Act,  1873, 
s.  25,  sub-8. 6 :  ^  Any  abeolute  assi^- 
ment  by  writing  under  the  hand  of 
the  assignor  (not  purporting  to  be  by 
way  of  charge  only)  of  any  debt  or 
other  legal  chose  in  action,  of  which 
express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or 
other  person  from  whom  the  assignor 
would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action, 
shall  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to 


priority  over  the  right  of  the  assignee 
if  this  Act  had  not  passed)  to  pass 
and  transfer  the  legal  right  to  such 
debt  or  chose  in  action  from  the  date 
of  such  notice,  and  all  legal  and  other 
remedies  for  the  same,  and  the  power 
to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the 
assignor.'* 

(2)  Law  Rep.  8  G  P.  107. 

(3)  Law  Rep.  5  C.  P.  642. 

(4)  14  Q.  B.  D.  1. 
(6)  20  Q.  B.  D.  780. 
(6)  5  Exch.  43. 


Bead 

V. 

Baowy. 
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BSOWH. 


P«Uock.  B. 


the  Bolls  in  Cooke  v.  Oill.  (1)  Here  the  feu^t  of  the  assignment 
of  the  debt  is  a  material  fact  in  the  case  for  the  plaintiff, 
and  therefore  a  part  of  the  cause  of  action.  The  part  of  s.  25, 
sub^.  6,  of  the  Judicature  Act,  1873^  which  deals  with  the  quee- 
tion  is  as  follows :  '^  Any  absolute  assignment  of  any  debt  shall 
be  and  be  deemed  to  have  been  effectual  to  pass  and  tcansfer  the 
legal  tight  to  such  debt  and  all  legal  and  other  remedies  for 
the  same."  The  effect  of  this  comprehensiye  language  is  in 
my  opinion  not  merely  to  place  the  assignee  of  a  debt  in  the 
same  specific  position  as  to  legal  remedies  as  his  assignor/bnt 
to  enable  the  assignee  of  a  debt  to  treat  the  debt  asngned  to 
him  as  a  debt  to  which  as  assignee  under  the  statute  he  has 
himself  personally  acquired  a  legal*  right  enforeeable  by  any 
legal  remedy.  Here,  the  debt  assigned  having  been  less  than 
502.,  assuming  that  the  asngnmient,  which  is  a  part  of  the  cause 
of  action,  has,  as  alleged,  taken  place  within  its  jurisdiction 
the  Mayor's  Oourt  has  jurisdiction  to  entertain  the  action/ and 
as  s.  25,  sub-s.  6,  of  the  Judicature  Act,  1878,  has  conferred 
upon  the  plaintiff  as  assignee  of  the  debt  this  among  other 
legal  remedies,  there  is  no  ground  for  the  issue  of  a  writ  of 
prohibition. 

Manistt,  J.  I  am  of  the  same  opinion.  It  has  been  sug- 
g^ted  that  inconvenience  may  result  should  it  be  decided  that 
the  effect  of  an  assignment  of  a  debt  or  other  chose  in  action 
taking  place  in  the  city  of  London  or  its  liberties  is  to  give 
jurisdiction  to  the  Mayor's  Court.  I  do  not  see  that  any  ^ntoward 
consequences  need  follow ;  but  the  Court  has  to  give  effect  to 
s.  25,  sub-s.  6,  of  the  Judicature  Act,  1873,  and  I  think  that  the 
assignment  being  clearly  part  of  the  plaintiff's  cause  of  action, 
and  that  part  of  the  plaintiffs  cause  of  action  having  arisen 
within  the  jurisdiction  of  the  Mayor's  Court,  the  plaintiff  has 
under  this  sub-section  of  the  Judicature  Act,  1873,  a  right  of 
action  in  the  Mayor's  Court. 


H.  D.  W. 


The  defendant  appealed. 


1888.  Nov.  28.    Henn  Collins,  Q.C.,  and  Tanfier,  for  defendant, 

(1)  Law  Rep.  8  C.  P.  107,  at  p.  116. 
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aigned  as  in  the  Court  below,  cltiiig  in  addition  Sehroeder.  t.       i888 
Central  Bank  of  London^  (1)  Bead 

Borace  Kent,  for  plaintiff,  was  not  called  on.  BboW 

LoBD  EsHEB,  M.B.  The  question  which  we  have  to  decide  is 
whether  any  part  of  the  cause  of  action  arose  in  the  City ;  if  it 
did,  then  upon  the  proper  construction  of  the  Mayor's  Court 
Aot»  the  Mayor's  Court  had  jurisdiction  to  try  the  case.  What  is 
the  real  meaning  of  the  phrase  "  a  cause,  of  action  arising  in  the 
City  ?"  It  has  been  defined  in  Cooke  y.  Gill  (2)  to  be  this : 
every  fietct  which  it  would  be  necessary  for  the  plaintiff  to  prove, 
if  traversed,  in  order  to  support  his  right  to  the  judgment  of  the 
Court  It  does  not  comprise  every  piece  of  evidence  which  is 
necessary  to  prove  each  fact,  but  every  fact  which  is  necessary  to 
be  proved.  It  has  been  suggested  to-day  in  argument  that  this 
definition  is  too  broad,  but  I  cannot  assent  to  this,  and  I  think 
that  the  definition  is  right..  If  that  is  so,  the  question  arises 
whether  the  plaintiff,  in  order  to  be  entitied  to  succeed  in  his 

* 

action,  would  not  be  bound  to  prove .  the^assignment  to  him  of 
the  debt ;  not  merely  whether  he  would  be  bound  to  prove  it  in 
an  action  in  the  Mayor's  Court,  but  whether  he  would  be  bound 
to  prove  it  in  any  court  in  which  he  might  sue,  and  whether  an 
allegation  of  the  assignment  might  not  have  been  traversed  - 
by  the  defendant.  I  cannot  bring  myself  to  entertain  a  doubt 
that  the  assignment  is  a  fact  which  the  defendant  might  traverse ; 
and  if  that  be  so,  the  plaintiff  would  be  bound  to  prove  it 

But  I  may  base  my  judgment  upon  stronger  ground  than  this. 
Sect  25,  sub-s.  6,  of  the  Judicature  Act,  1873,  gives  to  the 
assignee  of  a  debt  (I  speak  of  nothing  else)  more  than  the  mere 
right  to  sue  for  it ;  it  gives  him  the  debt  and  the  legal  right  to 
the  debt,  and  it  follows  from  that  that  he  would  have  a  legal 
right  to  sue  for  and  recover  it,  even  had  the  section  not  con- 
tained the  words  *'  and  all  legal  and  other  remedies  for  the 
same."  A  question  therefore  arises  as  to  the  true  construction 
of  this  section.  It  is  said  that  it  only  affects  procedure,  and 
nothing  more,  and  in  support  of  this  contention  a  phrase  has 
been  cited  which  occurs  at  the  end  of  my  judgment  in  Schroeder 

(1)  24  W.  R.  710.  (2)  Law  Rep.  8  C.  P.  107. 
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1888       V.  Central  Bank  of  London  (1),  where  I  am  reported  to  have 
Bead^"  said,  "  I  am  of  opinion  that  this  section  gives  no  new  right  of 
Beow»      action  that  did  not  exist  before."  If  what  I  am  there  reported  to 
,  __,  -—  „ .  have  said  could  be  taken  to  mean  what  it  is  said  to  mean,  it 

Lord  Esher,  y.K. 

wonld  be  a  question  whether  it  was  not  too  large,  and  whether  I 
should  be  prepared  to  maintain  it ;  but  if  my  judgment  is  looked 
at  as  a  whole,  it  is  clear  that  it  cannot  bear  the  meaning  attri- 
buted to  it,  and  that  it  means  that  s.  25  did  not  give  a  right 
of  action  which  nobody  could  have  had  before. 

In  construing  s.  25,  sub-s.  6,  we  must  adopt  the  ordinary  rule 
as  to  the  construction  of  Acts  of  Parliament,  that  of  giving,  if 
possible,  a  meaning  to  eeich  word.  Now  the  defendant's  argu- 
ment comes  to  this,  that  the  *'  legal  right "  to  a  debt  is  the  same 
thing  as  the  "  legal  and  other  remedies  "  for  it ;  but  if  that  is  a 
correct  argument,  the  provision  that  the  assignment  shall  transfer 
**  the  legal  right  to  the  debt "  is  mere  tautology,  and  the  section 
must  be  read  as  if  the  words  were  not  there.  That  is  a  wrong^ 
rule  of  construction;  the  words  mean  what  they  say;  they 
transfer  the  legal  right  to  the  debt  as  well  as  the  legal  remedies 
for  its  recovery.  The  debt  is  transferred  to  the  assignee  and 
becomes  as  though  it  had  been  his  from  the  beginning ;  it  is  no 
longer  to  be  the  debt  of  the  assignor  at  all,  who  cannot  sue  for  it, 
the  right  to  sue  being  taken  from  him  ;  the  assignee  becomes  the 
assignee  of  a  legal  debt  and  is  not  merely  an  assignee  in  equity^ 
and  the  debt  being  his,  he  can  sue  for  it,  and  sue  in  his  own 
name.  We  must  give  that  meaning  to  the  language  of  the  sub* 
section ;  and,  that  being  so,  an  assignee  in  order  to  shew  that  the 
debt  is  his  and  that  he  may  sue  upon  it  must  prove  the  assign- 
ment;  he  must,  if  suing,  prove  the  assignment  to  himself  in 
order  to  recover  judgment,  and  the  fact  of  the  assignment  is 
therefore  part  of  his  cause  of  action.  In  the  present  case  part  of 
the  cause  of  action  has  arisen  in  the  City,  and  the  language  of 
the  Mayor's  Court  Act  gives  the  Mayor's  Court  jurisdiction.  The 
judgment  of  the  Divisional  Court  was  right  and  must  be  a£Srmed. 

Frt.  L.J.    I  am  of  the  same  opinion.    Everything  which,  if 
not  proved,  gives  the  defendant  an  immediate  right  to  judgment, 

(1)  24  W.  R.  710. 
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must  be  part  of  the  cause  of  action.     If  the  plaintiff  in  the       1888 
present  case  were  to  fail  at  the  trial  to  prove  the  assignment  he       bead 

could  not  succeed    therefore  part  of  his  cause  of  action  did  arise  brown 
in  the  City. 

Lopes,  L. J.  I  agree  with  the  definition  given  by  the  Master 
of  the  Bolls  of  a  cause  of  action,  and  that  it  includes  every  fact 
which  it  would  be  necessary  to  prove,  if  traversed,  in  order  to 
enable  a  plaintiff  to  sustain  his  action.  In  the  present  case  the 
plaintiff  could  not  possibly  succeed  without  proving  the  assign- 
ment ;  it  would  be  useless  for  him  to  prove  the  mere  deliver^' 
of  the  goods.  The  assignment  was  therefore  part  of  his  cause  of 
action,  and  that  part  of  the  cause  of  action  arose  within  the 
City. 

I  also  desire  to  express  my  concurrence  with  what  has  been 
said  by  the  Master  of  the  Bolls  as  to  the  interpretation  of  s.  25, 
snVs.  6,  of  the  Judicature  Act,  1873,  and  think  that  under  that 
enactment  the  assignment  passes  to  the  assignee,  not  only  the 
legal  remedies  for  the  debt,  but  the  legal  right  to  the  debt 
itself. 

Appeai  dismissed. 

Solicitor  for  plaintiffs :  M.  Wlitte. 
Solicitors  for  defendant :  Tliampson  &  Ward, 

W.  J.  B. 
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1888  WILLIAMS  v.  SMITH  and  GREENWOOD. 

Oct  27,  31.    Defamation — Libd — Privilege — Innwndo^Inference  of  DefatrMtoTy  Meaninff 

— PvidiccUum  in  Trade  Newspaper  of  Extracts  from  Register  of  CowUy 
Judgments, 

71ie  plaintifi^  a  hatter,  brought  an  action  against  the  defendants,  the  pro- 
prietors of  the  Eatten^  Gazette^  a  newspaper  having  a  circulation  among  the 
members  of  the  trade,  for  libel.  The  alleged  libel  consisted  of  a  statement 
which  appeared  in  the  number  of  the  Hatters^  Gazette  for  December  1, 1887,  in 
a  column  headed  <<The  Gazette,"  with  sub-headings  << Bills  of  Sale,'^  ''County 
Court  Judgpients"  and  "The  Bankruptcy  Acts,"  under  the  sub-heading 
"County  Court  Judgments,"  as  follows:  "W.  S.,  L.  House,  L.  Street  (the 
plaintifiTs  name  and  address),  27L  Is,  Odf.,  October  13,  1887  " ;  the  innuendo 
being  "meaning  thereby  that  on  December  1, 1887,  there  was  an  unsatlflfied 
judgment  against  the  plaintiff  in  a  county  court  for  271.  Is,  Od.,  which  had 
been  obtained  on  October  13, 1887."  A  judgment  for  that  amount  had  been 
at  that  date  recovered  against  the  plaintiff  in  a  county  court,  and  had  been 
registered  in  the  register  of  county  court  judgments  kept  pursuant  to  s.  18  of 
the  County  Courts  Act,  1862.  Prior  to  December  1,  1887,  the  plaintiff  bad 
satisfied  the  judgment,  but  he  had  not  obtained  a  certificate  of  satisfaction,  and 
on  December  1, 1887,  the  judgment  continued  on  the  register.  The  defendants 
had,  without  themselves  searching  the  register,  taken  the  particulars  from 
another  trade  newspaper. 

The  judge  held  that  the  words  were  capable  of  the  alleged  defamatory  mean- 
ing, and  left  it  to  the  jury  to  say  whether  they  were  libellous.  The  jury  found 
a  verdict  for  the  plaintiff,  with  substantial  damages : — 

BM^  that  the  direction  and  the  verdict  were  right. 

Fleming  v.  Netffton  (1  H.  L.  C.  263),  McNaUy  v.  Oldham  (16  C.  L.  Ir.  (N.S.) 
298)  and  Cosgrave  v.  Trade  Auxiliary  Co,  (8  Ir.  B.  C.  L.  349)  considered. 

MoTiOK  on  behalf  of  the  defendants  to  set  aside  the  verdict 
and  judgment  for  the  plaintiff  and  to  enter  judgment  for  the 
defendants  or  for  a  new  trial. 

The  action  was  brought  by  the  plaintiff,  a  hatter,  carrying  on 
business  in  the  city  of  London,  against  the  defendants,  the  pro- 
prietors of  the  Hatters'  Gazette,  a  publication  subscribed  for  by 
and  circulating  among  members  of  the  trade,  for  libel.  The 
number  of  the  Hatters'  Gazette  for  December  1, 1887,  contained 
in  a  column  headed  "  The  Gazette,"  with  divisions  headed  re- 
spectively "  Bills  of  Sale,"  "  County  Court  Judgments,"  and 
"  The  Bankruptcy  Act,"  with  sub-divisions  headed  "  Beceiving 
Orders,"  "  First  Meetings  and  Public  Examinations,''  and  "  Ad- 
judications ;"   under  the  heading  **  County  Court  Judgments  " 


YQL.  XXn,  QUEEN'S  BENOH  DIVISION.  185^ 

the  following  statement :  "  Williaitts,  Stewart,  Leadenliall  House,       1888 
Leadenliail  Street  (the  plaintiff's  name  and  address),  hatteri  for    wtttiaim  " 
271.  U  Od.y  October  13."    The  statement  of  claim  charged  the      g^ 
defendants  with  having  ^'falsely  and  malicionsly"  published 
this  statement  with  reference  to  the  plaintiff,  ^'  meaning  thereby 
that  there  was  on  December  1,  1887,  an  unsatisfied  judgment 
against  the  plaintiff  in  a  county  court  for  211.  Is.  Od.,  obtained 
on  October  13, 1887,  and  that  the  plaintiff  was  unable  to  satisfy 
the  said  judgment^  and  was  a  person  unable  or  unwilling  to  pay 
his  debts.'*    The  defence  admitted  the  publication,  and  alleged 
first,  that  the  words  did  not  support  the  innuendo;  secondly, 
that  a  judgment  for  27Z.  Is.  had  in  fftct  been  recoyered  against 
the  plaintiff  in  the  Westminster  County  Court,  that  such  judg* 
ment  had  been  registered  in  the  register  of  county  court  judg- 
ments pursuant  to  s.  18  of  the  County  Courts  Act,  1852  (15  &  16 
Yict.  c.  54),  and  continued  so  registered  on  December  1, 1887, 
and  that  the  statement,  according  to  its  natural  meaning  and' 
apart  from  the  innuendo,  was,  therefore,  true ;  thirdly,  that  the ' 
statement  was  a  transcript  of  an  entry  in  the  register  of  county 
court  judgments,  such  register  being  by  law  open  to  public 
inspection,  and  was  published  by  the  defendants  in  good  fftith 
and  without  malice  in  the  course  of  their  business  as  publishers 
of  the  HaUers*  OazeUe,  and  was  a  fair  and  accurate  report  of  the 
proceedings  of  a  Court  of  Justice,  and  therefore  priyileged. 

At  the  trial  before  Lord  Coleridge,  C.  J.,  and  a  jury  in  Middle- 
ser,  it  appeared  that  a  judgment  against  the  plaintiff  for  242. 
with  3Z.  Is.  costs  had  been  recovered  in  the  Westminster  County 
Court  on  October  13, 1887.  This  judgment  was  in  due  course 
registered  pursuant  to  the  stetute  and  remained  on  the  register 
on  December  1, 1887.  The  claim  was  one  for  rent  brought  by 
the  landlord  of  premises  in  Limehouse,  who  alleged  that  the 
plaintiff  had  become  tenant  by  attornment,  owing  to  his  having 
previously  paid  the  rent  on  behalf  of  the  occupier.  The  judge 
decided  in  favour  of  the  landlord  on  the  point  of  law.  Prior 
to  December  1,  1887,  the  plaintiff  compromised  the  case,  and 
paid  the  amount  of  the  claim,  the  landlord  foregoing  the  costs, 
but  the  plaintiff  did  not  give  the  registrar  of  the  Westddnster 
County  Court  notice  that  the  judgment  had   been  satisfied. 


V. 
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1888  The  particulars  as  to  the  jadgment  contained  in  the  alleged 
Williams  Ub^l  ^©r©  the  same  as  those  on  the  register.  A  member  of  the 
defendants*  firm  was  called,  and  stated  that  the  object  of  the 
column  was  to  warn  the  trade  against  members  whose  credit  was 
doubtful,  and  that  the  statement  had  been  taken  by  the  defend- 
ants, without  themselves  searching  the  register,  from  the  "  Ex- 
tracts from  the  register  of  County  Court  Judgments  "  contained 
in  Stvhbs'a  Weekly  OazeUe.  It  appeared  that  in  this  publication 
the  following  note  was  appended  to  these  extracts :  *^  These  judg- 
ments are  not  necessarily  for  debts.  In  some  cases  they  are  for 
damages  or  properly  disputed  causes  of  action,  but  no  distinction 
is  made  on  the  register.  Judgments  settled  otherwise  than 
through  the  Court  may  appear  unless  satisfaction  is  entered  up 
within  fourteen  days  allowed  for  that  purpose."  The  plaintiff 
had  proposed  that  the  defendants  should  pay  him  lOZ.  and  should 
insert  in  the  Hatters'  Gazette  a  statement  that  the  judgment  had 
been  satisfied  at  the  date  of  the  publication,  with  an  apology, 
but  this  the  defendants  declined  to  do.  The  Lord  Chief  Justice 
held  that  the  words  were  capable  of  the  defamatory  meaning 
imputed  in  the  innuendo,  drew  the  attention  of  the  jury  to  the 
position  of  the  statement  in  a  paper  which  circulated  among 
members  of  the  plaintiff's  trade  in  a  column  headed  ''The 
Gazette,"  and  among  headings  relating  to  bankruptcy  and  bills 
of  sale,  and  to  the  absence  of  any  explanatory  statement  similar 
to  that  in  8tiM)8*8  WeeMy  Gazette,  and  left  it  to  the  jury  to  say 
whether  the  statement  was  libellous.  The  jury  found  a  verdict 
for  the  plaintiff  for  25Z.,  and  the  Lord  Chief  Justice  gave  judg- 
ment for  the  plaintiff  for  that  amount. 

Winch f  Q.Cf  and  Herbert  Reedy  for  the  defendants.  The 
defendants  are  entitled  to  judgment.  The  words  complained  of 
are  not  capable  of  the  alleged  defamatory  meaning.  According 
to  their  natural  interpretation  they  mean  no  more  than  that  the 
judgment  in  question  was  recovered  against  the  plaintiff  at  the 
date  named,  as  in  fact  it  was.  The  similar  statements  contained 
in  the  column  with  reference  to  bills  of  sale,  receiving  orders,  and 
adjudications  in  bankruptcy  do  not  necessarily  import  that  the 
bills  of  sale  have  not  been  paid  off,  or  that  the  receiving  orders 
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have  not  been  rescinded,  or  that  the  adjudications  have  not  been 
annulled.  The  statement  also,  though  actually  taken  from  Stvhbs^s 
Weekly  Register^  is  in  fact  a  literal  extract  from  the  Begister  of 
County  Court  Judgments  kept  pursuant  to  s.  18  of  the  County 
Courts  Act,  1852  (1),  and,  there  being  no  suggestion  of  express 

(1)  By  the  County  Courts  Act,  1852      &c. " 


1888 


Williams 

V. 

Smith. 


<16  A;  16  Vict.  c.  54),  s.  18, "  A  re- 
gutry  of  every  judgment  entered  in 
the  County  Courts  for  the  sum  of  ten 
pounds  and  upwards  shall  be  formed 
in  such  manner,  and  in  such  place  and 
under  such  regulations  as  the  Commis- 
sioners of  Her  Majesty's  Treasury  shall 
appoint,  and  for  the  inspection  of  the 
said  register  when  formed  such  fees 
shall  he  charged  to  persons  desirous  of 
inspecting  the  same  as  shall  be  ap- 
pointed by  the  said  Commissioners, 


By  the  Treasury  Instructions  of 
June,  1878,  35,  '<  The  registrar  shall 
transmit  to  the  Registry  of  Judgments 
a  return  of  all  judgments,  where  the 
debt  and  costs  amount  to  £10  and  up- 
wards in  the  Form  R.  annexed,  that 
are  unsatisfied  at  the  expiration  of 
fourteen  clear  days  from  the  day  of 
hearing  or  entry  of  judgment.  The 
certificate  of  satisfaction  shall  be  ac- 
cording to  Form  S  annexed.'' 


Form  B. 

Return  of  judgment  given  at  the  County  Court  of 
l(y.  and  upwards,  on  the  —  day  of 18 — . 


—  Circuit. 
-,  holden  at ^  for 


Name  of  Defendant. 


Besidence 


SamAoae. 


ChrisUaa  ntme 
or  names. 


Name  of  place, 
street,  &c. 


Amonnt  of 
judgment. 


£  I  «.  i  <f. 


No.  of 
plaint. 


I  hereby  certify  that  the  above  return  is  correct. 


{Seal  of  the  Ctmrt.) 
Certified  this day  of  - 


-,  Registrar. 


-,  18—. 


Fobm  S.    Ckbtificate  of  Satisfaction  of  Judomeht. 

— -  Circuit. 

In  the  County  Court  of holden  at . 

(Seal  of  the  Court.) 

I  hereby  certify  that  ^  of ,   has  satisfied  the  judgment  (Plaint 

No. for  £ )  recorded  against  him  [or  her,  or  them]  in  the  Court  on 

the day  of ,  18—. 

Dated  this day  of ,  18—. 


See  now  the  County  Courts  Act,  1888  (51  &  52  Yict.  c.  43),  s.  183» 
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(1888       imalioe  in  tiie  -pablication^aS'  piirilegecL    It>iras  so'  heldfiiftili^ 

w^.t.t4MB  ^Sjaoaeot  Lords  in  the  ease  of  the  publication  of  extiaote. from 

Sinrb.     'the  register  of  protests,  for  noohaoeeptaiieeiand  .vaa^-piLfmBoi  of 

biUs  of  exchange  .and  pvomissory  notes  which  id  eatabKshed  by 

statute  in  Scotland :  Fleming  v.  Newton.  (1)  ,       <  i     » 

B.  0.  Olenn,  (with  him.  Cocky  Q.C.),  for  the  plaintiff.*  rTheiplain- 

tiff  is  entitled  to  judgment.    The  plain  meaning  of  the  stat^oient 

taken  with  the  context  is  that  the  judgment  was  unsatisfied  at 

the  date  of  the  publication.    It  was  so  held  on  demurrer,  where 

the  pleadings  laised  the  same  facts,  in  the  Irish  Coutt-of  .Queenfs 

Bench  in  M'Nally  v.  Oldham.  (2) 

Winohy  Q£.y  in  reply.  .M^Nally  v.  Oldham^  appears  to  h^ve 
been  doubted  in  the  Irish  Courts  in. the  AmrQirocent  ce^enof 
Gosgrave  v.  Trade  Auxiliary  Co,  (3) 

Pollock,  B.  I  am  of  opinion  that  this  motion  should  be  dis- 
mi£(sed.  I  think  that  both  the  direction  of  the  Lord  Chief 
Justice  and  the  verdict  of  the  jury  were  right.  I  do  not  think 
it  necessary  to  say  more  as  to  the  direction,  but  proceed  to  con- 
sider whether  the  verdict  can  be  supported  upon  the  facts  proved. 

The  action  is  brought  by  the  plaintiff,  a  hatter  carrying  on 
business  in  the  city  of  Londqn,  against  the  defendant^,  the  pro- 
prietors of  the  'RaJtieri  Oazettey  a  newspaper  which  has  a  circulation 
among  the  members  of  the  trade,  for  libel.  The  alleged  libel  is 
the  publication  by  the  defendants  in  the  number  of  the  Hatters^ 
Chzette  for  December  1, 1887,  of  a  statement  with  reference  to 
the  plaintiff.  This  statement  appeared  in  a  column  headed 
"  The  Gazette,"  and  containing  as  sub-headings  "  Bills  of  Sale,** 
"£!ounty  Court  Judgments,"  and  "  The  Bankruptcy  Acts,"  under 
the  sub-heading  ''  County  Court  Judgments,"  and  was  as  follows : 

» 

^^  Williams,  Stewart  (the  plaintiff's  name),  Leadenhall  House, 
Leadenhall  Street,  hatter,  for  211.  la.  Oct.  13,  1887."  The 
innuendo  in  the  statement  of  claim  is  ''  meaning  thereby  that 
there  was  on  the  said  date  (viz.  December  1, 1887)  an  unsatisfied 
judgment  against  the  plaintiff  in  a  county  court  recovered  on 
October  13, 1887." 

....  (1)  1 H.  L.  C.  363.  (2)  16  C.  L.  Ir.  (N.S.)  298. 

.       .  .    ,..      (3) « Ir.  IL  0.  ^.  849.  .,,,., 
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If  tUs  statement  is  to  be  regarded  as  a, Mr  report  of  a  judicial 
pffodeeding  it  is  privileged  according  to  law.  I  think  the  effect 
of  ike  judgment  of  Lord  Oottenham  in  the  House  of  Lords  in 
Fleming  t.  NewUm  (1)»  with  which  I  agree,  is'  to  place  the  publi- 
cation of  a  mere  extiact  from  a  record  of  judgments  kept  pursuant 
to  statute  on  the  •  same  footing  as  a  fair  report  of  a  judicial 
mquiry.  But  this  is  not  a  case  of  the  publication  of  a  mere 
extaaet  from  a  record  of  judgments.  This  newspaper  is  called 
the  HaJUenf  OaxeUey  and  it  is  published  in  order  to  give  infor- 
Buition<to  persons  earring  on  business  as  hatters  as  to  matters 
which  are  of  interest  to  the  trade,  among  others  as  to  the  credit 
of  members  of  the  trade.  I  think  that  the  jury  could  not  have 
fooBd  that  such  a  statement  made  with  reference  to  a  member  of 
the  tnde  in  such  a  column  of  such  a  newspaper  meant  anything 
else  than  that  the  judgment  was  unsatisfied.  The  judgment  was 
in  fiaot  satisfied  when  the  statement  was  published,  and  I  think 
it  obvioufily  of  great  importance  that  such  published  statements 
as  this  should  be  really  true,  and  not  merely  true  in  the  sense 
that  they  are  accurate  reproductions,  though  that  which  they 
reproduce  happens  to  be  an  extract  from  a  record  of  judgments. 
I  think,  therefore,  that  the  jury  was  right  in  finding  that  the 
statement  conveyed  the  alleged  defamatory  meaning. 

As  to  the  cases  which  have  been  cited,  in  Fleming  v.  Newton  (1) 

the  House  of  Lords  reversed  a  decree  of  the  Scotch  Court  of 

Session  granting  an  interdict  to  prevent  the  publication  of  the 

plaintiff's  name  in  a  copy  of  the  register  of  protests  established 

by  law  in  Scotland,  which  had  been  published  by  the  defendants, 

a  society  of  merchants  and  traders.   I  think  that  Lord  Cottenham 

in  his  judgment  must  be  taken  to  have  held  that  the  publication 

was  legal.    In  that  case  the  promissory  notes  in  question  had 

been  dishonoured  by  the  plaintiff,  and  had  been  protested  by  the . 

payee,  and  the  protests  had  been  registered  according  to  the  law 

of  Scotland,  so  that  the  statement  published  by  the  defendants 

of  the  plaintiff  was  true.     M^Nally  v.  Oldham  (2),  which  was 

argued  on  demurrer  in  the  Irish  Court  of  Queen's  Bench,  was 

Bobatantially  the  same  case  as  the  present.    The  £eu;ts  and  the 

imraendo  were  the  same,  and  the  innuendo  was,  for  the  purposes 

(1)  1  H.  L.  C.  868.  (2)  16  C.  L.  Ir.  (N^.)  298. 


1668 

SmTB. 
Pollock,  B. 


140 


QUEEN'S  BENCH  DIVISION. 


VOL.  xxn. 


1888 


WlLLUkHS 

V. 

SmriL 
Pollock,  B. 


of  the  demurrer,  to  be  taken  as  supported  by  the  statement  which 
had  been  published.  Unlike  Fleming  v.  Newton  (1)  it  was  a  case 
in  which  the  judgment,  the  particulars  of  which  were  published, 
had  in  fact  been  satisfied  at  the  date  of  the  publication.  Lefroy, 
C.J.9  says,  in  his  judgment:  ''Availing  himself  of  his  legal 
right)  which  none  of  us  mean  to  question,  a  right  to  publish  a 
true  copy  of  the  judgment,  the  defendant  has  added  a  sting  to 
his  report,  viz., ''  that  at  the  date  of  the  publication  the  plaintiff 
was  a  debtor  by  judgment,  and  that  the  debt  was  unsatisfied.'* 
Here  the  jury  had  to  construe  the  statemeut,  and  as  it  appeared 
in  a  ''  black  list,"  the  object  of  which  is  well  known,  they  could 
not  have  found  that  it  had  any  other  effect.  In  the  more  recent 
case  of  Cosgrave  v.  Trade  Availiary  Co.  (2),  in  the  Irish  Court 
of  Queen's  Bench,  the  statement  containing  the  particulars  of 
the  judgment  was  followed  by  a  note  to  the  effect  that  the  judg- 
ment was  satisfied.  The  poison  and  the  antidote  were  admin- 
istered together.  For  these  reasons  I  am  of  opinion  that  the 
verdict  ought  to  stand. 

Manisty,  J.  I  have  arrived  at  the  same  conclusion.  The 
case  is  important,  but  it  does  not,  in  my  opinion,  present  diffi- 
culty. The  questions  are,  whether  the  statement  which  has  been 
published  by  the  defendants  of  the  plaintiff  is  capable,  as  a 
matter  of  law,  of  the  meaning  imputed  to  it  in  the  innuendo,  and 
whether  the  jury  were  justified  in  finding  that  the  statement  bore 
this  meaning,  and  was  therefore  libellous.  The  plaintiff  is  a 
hatter.  The  statement  complained  of  was  published  in  the 
Hatters^  OaaeUCy  in  a  column  headed  ''  The  Guzette,"  and  con- 
taining lists  of  bills  of  sale,  county  court  judgments,  and  pro- 
ceedings in  bankruptcy  affecting  members  of  the  trade,  and  con- 
sisted of  the  plaintiff's  name  and  place  of  business,  followed  by 
the  date  and  amount  of  a  judgment  which  had  been  recovered 
against  him  in  a  county  court.  This  judgment  had  been  regis- 
tered pursuant  to  the  County  Courts  Act,  1852,  and  remained  on 
the  register  of  county  court  judgments  at  the  date  of  the  public- 
ation, but  the  plaintiff  had  satisfied  the  judgment  before  that 
date.    The  meaning  imputed  to  the  statement  in  the  innuendo 

(1)  1  H.  L.  C.  363.  (2)  8  Ir.  lU  C.  L.  34d. 
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is  that  the  judgment  was  not  satisfied  at  the  date  of  the  publiea-       1888 
tion.    The  avowed  object  of  the  column  was  to  warn  the  trade    Williams^ 
against  dealing  with  members  whose  credit  was  doubtful,  and  I      skcth. 
think  that,  apart  from  authority,  a  judge  might  properly  hold 
that  the  statement  was  capable   of  this  meaning,   and  that 
a  jury  finding  it  in  a  ''black  list"  might  reasonably  so  con- 
strue it.    The  publication  of  the  particulars  of  a  bill  of  sale  in 
such  a  column  would  naturally,  I  think,  imply  that  at  the  date 
of  that  number  of  the  newspaper  the  bill  of  sale  had  not  been 
paid  off. 

Three  cases  were  cited.  In  Fleming  v.  Newton  (1),  in  the 
House  of  Lords,  the  publication  containing  the  alleged  libel  was 
a  simple  literal  copy  of  the  public  register  of  protests  of  bills  of 
exchange  and  promissory  notes  for  non-acceptance  or  non-pay- 
ment which  is  established  by  statute  in  Scotland.  The  statement 
here  complained  of,  with  its  context,  is  in  no  sense  a  mere  tran- 
script from  the  register  of  county  court  judgments.  I  agree 
with  my  learned  brother  in  his  observations  on  the  judgment  of 
Lord  Cottenham  in  Fleming  y.  Newton.  (I)  The  case  in  the 
Irish  Court  of  Queen's  Bench  of  M^NaUy  y.  Oldham  (2)  is,  except 
that  it  was  argued  on  demurrer,  precisely  similar  to  the  present 
case.  The  nature  and  circumstances  of  the  publication,  the 
defeunatory  meaning  imputed,  and  the  suggested  excuse,  were 
the  same  as  here.  The  case  is  an  express  authority  for  holding, 
as  the  Lord  Chief  Justice  here  held,  that  the  statement  was 
capable  of  supporting  the  alleged  innuendo.  As  to  the  more 
recent  case  in  the  Irish  Court  of  Queen's  Bench  of  Coagrave  y. 
Trade  Auxiliary  Co.  (3),  I  desire  to  say  that  I  do  not  regard 
this  decision  as  in  any  sense  oyerruling  M*Ncdly  y.  Oldham.  (2) 
The  cases  were  wholly  different.  Both  related  to  the  publication 
in  ''  black  lists  "  of  the  particulars  of  judgments  which  were  in 
fietct  satisfied,  but  whereas  in  M^NaUy  y.  Oldham  (2)  the  alleged 
libel  was  interpreted  to  mean  that  the  judgment  was  not  satisfied, 
in  Cosgrave  y.  Trade  Auxiliary  Co.  (3)  the  particulars  were  fol- 
lowed by  a  note  to  the  effect  that  the  judgment  was  satisfied. 
The  distinction  is  pointed  out  by  Whiteside,  C.  J.  (4),  [and 

(1)  1  H.  L.  C.  363.  (8)  8  Ir.  R.  0.  L.  349. 

(2)  16  0.  L.  Ir.  (N.S.)  298.  (4)  8  Ir.  R.  C.  L.  at  p.  356. 
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SlOTR. 


1888        O'Brien,  J.  (1)    I  think  the  direction  of  the  Lord  CShief  Justice 

wii.^.T4ifa    was  correct,  and  that  the  jury  placed  upon  the  statement  the 

only  reasonable  interpretation.     The  motion  will,  therefore,  be 

dismissed. 

Motion  dismissed. 
Solicitor  for  plaintiff:  A.  Haig  Brown. 

Solicitors  for  defendants :  F.  A.  Foster  &  Co. 

H.  D.  W. 


Deo.  10. 


MUBRAY,  Appellant;  THOMPSON,  Respondbot. 

Revenue — Exci9e^*Keeping  Dog  without  Licence — Preuioua  Conviction — Bedue- 
turn  of  Fine— 1  &  8  Geo,  4,  c.  63,  a.  78—30  &  31  Vici.  c.  6,  a.  8—  42  <fc  43 
Vid,  c  49,  a.  4. 

Where  at  the  hearlDg  of  a  summons  for  keeping  a  dog  withoat  a  licence  it  is 
proved  that  the  defendant  has  heen  convicted  on  a  former  occasion  of  a  similar 
offence,  but  such  previous  conviction  is  not  stated  in  the  information,  the  case 
cannot  be  treated  as  the  case  of  a  first  offence,  within  the  meaning  of  s.  4  of  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  and  therefore  the 
magistrate  has  no  power  under  that  section  to  reduce  the  amount  of  the  fine 
imposed  for  the  offence  by  30  &  31  Vict.  c.  5,  s.  8,  and  the  only  power  to  reduce 
such  fine  is  that  given  by  7  A;  8  G^.  4,  c.  53,  s.  78,  under  which  statute  it 
cannot  be  reduced  to  less  than  on^fourth  of  the  amount. 

Case  stated  by  a  metropolitan  police  magistrate. 

Alfred  Thompson^  the  respondent,  was  summoned  for  keeping 
a  dog  without  having  in  force  a  licence-authorizing  him  so  to  do, 
by  reason  whereof  he  had,  by  virtue  of  s.  8  of  30  &  81  Yict.  c.  5  (2), 


(1)  8  Ir.  K.  C.  L.  at  p.  361. 

(2)  By  30  &  31  Vict.  c.  5,  s.  3,  an 
annual  duty  is  imposed  of  6s,  for 
every  dog  kept  (Increased  to  7«.  6c?. 
by  41  &  42  Vict.  c.  16,  s.  17). 

By  8.  4:  "The  said  duties  and 
licences  shall  be  excise  dutiea  and 
licences,  and  shall  be  under  the  man- 
agement of  the  Commissioners  of  In- 
land Bevenue;  and  all  the  powers, 
provisions,  clauses,  regulations,  and 
directions  contained  in  any  Act  celatn 
ing  to  excise  duties  or  licences,  or  to 
penalties  under  Excise  Acts,  and  now 
or  hereafter  in  force,  shall  respectively 
be  of  full  force  and  effect  with  respect 


to  the  duties  hereby  granted,  and 
the  licences  relating  thereto,  and  the 
penalties  hereby  imposed,  so  far  as  the 
same  are  applicable,  and  shall  be  ob- 
served, applied  and  enforced  for  and  in 
the  collecting,  regulating,  and  recover- 
ing of  the  duties  hereby  granted,  atod 
the  licences  relating  thereto,  and  the 
penalties  hereby  imposed,  and  other- 
wise in  relation  to  the  said  duties, 
licences,  and  penalties,  so  far  as  thd 
same  shalLbe  consistent  with  and  not 
superseded  by  the  express  provisions 
of  this  Act,  as  fully  and  effectually  as 
if  the  same  had  been  herein  repeated 
and  specially  enacted  with  reference  to 
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foifeited  the  sum  of  51.    The  magistrate  heard  the  case  and  con-       ^^^ 
victed  the  respondent,  and  imposed  upon  him  a  fine  of  9a.  6(2.     Mcrbat, 
The  information  laid  in  the  case  was  as  follows : — '^  The  informa-   Thoio^ob; 
tion  of  James  Murray,  one  of  her  Majesty's  ofBicers  of  Inland 
BeTenue,  who  prosecutes  for  her  said  Majesty  in  this  behalf  by 
order  of  the  Commissioners  of  Inland  Beyenue,  and  states  that 
Alfred  Thompson  of  &c.,  on  the  24th  day  of  March,  1888,  at  &c., 
did  keep  a  certain  dog  without  having  in  force  such  a  licence  as 
in  that  behalf  was  and  is  required  by  the  statutes  in  that  case 
made  and  provided,  contrary  to  the  form  of  the  said  statutes, 
whereby  and  by  force  of  the  said  statutes  the  said  Alfred  Thomp- 
son has  for  such  offence  forfeited  the  sum  of  5V* 

It  was  proved  that  the  respondent  had  at  the  time  and  place 
mentioned  in  the  information  kept  a  dog,  and  that  the  respondent 
had  not  at  the  said  time  in  force  any  licence  authorizing  him  to 
keep  a  dog,  and  had  not  since  obtained  such  a  licence. 

It  was  further  proved  that  the  respondent  had  been  previously 
convicted  for  a  similar  offence,  viz.  that  he  had  on  August  3, 1887, 
been  convicted  for  the  offence  of  keeping  a  dog  on  March  11, 
1887,  without  having  in  force  a  licence  granted  under  the  Acts 
in  that  behalf  authorizing  him  so  to  do,  and  had  been  fined  2&  in 
respect  of  such  offence. 

It  was  contended  on  behalf  of  the  appellant  that  the  magistrate 
had  no  power  under  the  circumstances  of  the  case,  under  s,  4  of 
the  Summary  Jurisdiction  Act,  1879  (1),  to  reduce  the  amount  of 

the  last-mentioned  daties,  licences,  includes    any  pecuniary  penalty   or 
and  penalties  respectively."  pecuniary  forfeiture  or  pecuniary  corn- 
By  8.  8,  any  person  keeping  a  dog  pensation    payable  under  a   convic- 
without  a  licence  **  shall  for  every  such  tion." 

offence  forfeit  the  sum  of  five  pounds."  By  s.  53 :  "  The  Summary  Juris- 

(1)  42  &  43  Vict.  c.  49.    By  s.  4 :  diction  Acts  shall,    notwithstanding 

'*  Where  a  court  of  summary  jurisdi&*  any  special  provisions  to  the  oontn^y 

tion  has  authority  imder  this  Act,  or  contained  in  any  of  the  statutes  relat- 

under  any  other  Act,  whether  past  or  ing  to  Her  Majesty's  revenue  under 

future,  ....  to  impose  a  fine  for  an  the  control  of  the  Commissioners  of 

offence  punishable  on  summary  con-  Inland  Revenue  or  the  Commissioners 

viction,  that  Court ....  in  the  case  of  Customs,  apply  to  all  informations, 

of  a  fine,  if  it  be  imposed  as  in  re-  complaints,  and  other  proceedings  be- 

spect  of  a  first  offence,  may  reduce  the  fore  a  court  of  summary  jurisdiction 

prescribed  amount  thereof."  under  or  by  virtue  of  any  of  the  said 

By  8.  49 :  **  The  expression  '  fine '  statutes." 

M  2  2 
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1888  the  prescribed  penalty  of  51. ;  and  also  that  he  could  only  miti- 
HuBBAT  gftte  the  penalty  imposed  by  s.  8  of  30  &  31  Vict.  c.  5  (1),  by 
Tmmnos,  ^^^^  of  7  &  8  Geo.  4,  c.  53,  8.  78  (2),  and  only  so  as  not  to 
reduce  the  penalty  to  less  than  one-fourth  of  the  full  penalty. 
The  magistrate  held  that,  inasmuch  as  the  fact  of  a  previous  con- 
yiction  was  not  set  out  in  the  information  and  summons,  he  was 
bound  to  deal  with  the  case  as  in  respect  of  a  first  offence,  and 
therefore  had  discretion  under  s.  4  of  the  Summary  Jurisdiction 
Act,  1879,  to  reduce  the  amount  of  the  fine. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
magistrate  was  right  in  holding  as  above  stated.  If  the  Court 
should  answer  this  question  in  the  affirmati ve,  judgment  to  stand, 
but  if  in  the  negative  the  fine  to  be  increased  to  11.  58. 

Sir  Richard  WebdeVy  A.O.y  (B.  8.  Wright^  with  him),  for  the 
appellant.  The  magistrate  had  no  power  to  reduce  the  fine  to 
less  than  11.  5$.,  one<fourth  of  51.,  the  amount  prescribed  by  the 
Act  imposing  the  fine.  He  appears  to  have  been  misled  by 
thinking  of  the  practice  as  to  stating  a  previous  conviction  in 
an  indictment,  but  there  is  no  statutory  provision  requiring  the 
previous  conviction  to  be  stated  in  the  information  in  such  a 
case  as  the  present,  and  s.  4  of  the  Summary  Jurisdiction  Act, 
1879,  only  gives  power  to  mitigate  a  fine  if  imposed  as  in  respect 
of  a  first  offence,  and  therefore  does  not  apply.  The  only  power 
to  mitigate  that  can  be  applicable  is  that  given  by  7  &  8  Greo.  4, 
c.  53,  s.  78,  by  which  the  amount  cannot  be  reduced  to  less  than 
one-fourth. 

The  respondent  did  not  appear. 

LoBD  CoLEBiDGE,  C.J.  I  am  of  opinion  that  the  Attorney 
General  is  right.  On  the  first  occasion  the  magistrate  before  whom 
the  respondent  was  convicted  had  a  general  power  of  mitigation, 

(1)  Ante,  p.  142.  of  excise,  for  which  any  information 

(2)  By  7  &  8  Qeo.  4,  c.  53,  s.  78  :  shall  have  been  exhibited  before  such 
Except  where  there  is  any  provision  justices,  as  the  said  justices  in  their 
that  no  mitigation  shall  be  made,  discretion  shall  think  fit,  "  so  as  such 
justices  are  authorized  and  empowered  mitigation  shidl  not  reduce  such 
to  mitigate  any  penalty  incurred  for  penalty  to  less  than  one-fourth  part 
any  offence  committed  against  that  or  thereof.'* 

any  other  Act  relating  to  the  revenue 
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and  therefore  was  justified  in  imposing  the  penalty  of  2$.,  but  on       1888 
the  second  occasion,  by  the  express  terms  of  the  statutes  which     Mubbat 
have  been  referred  to,  the  magistrate  only  had  power  to  mitigate    xhoimon. 
the  penalty  so  as  to  reduce  it  to  not  less  than  one-fourth  of  the 
amount  prescribed.    This  is  so  whether  the  previous  conviction 
is  charged  in  the  information  or  not.    If  it  was  proved  at  the 
hearing  before  the  magistrate  that  the  respondent  had  been  con- 
victed on  a  former  occasion,  the  absence  of  any  statement  of  such 
previous  conviction  in  the  information  is  immaterial^  and  the 
magistrate  was  bound  to  treat  the  fine  as  imposed  as  in  respect 
of  a  second  offence. 

Manistt,  J.,  concurred. 

Judgment  far  the  appellant. 

Solicitor  for  appellant :  The  Solicitor  of  Inland  Revenue. 

P.B.H. 


BADCOCK  AKD  Anothkb  v.  HUNT.  < 

Landlord  and  Tenant — Covenomi  hy  Lessor  to  pay  BateSj  Ibxep^  and  Impositions 

— Water-rate, 

By  a  coTenant  contuned  in  a  lease  of  a  warehouse  in  the  city  of  London  the 
lessor  covenanted  with  the  lessees  to  pay  all  rates,  taxes,  and  impositions  what- 
soever, whether  parliamentary,  parochial,  or  imposed  by  the  corporation  of 
the  city  of  London  or  otherwise  howsoever,  which  then  were  or  thereafter 
might  be  rated,  charged,  or  assessed  on  the  said  premises,  or  any  part  thereof, 
or  on  the  said  yearly  rent,  or  on  the  landlord,  owner,  or  tenants  of  the  said 
premises  in  respect  thereof. 

Water  having  been  supplied  to  the  demised  premises  for  domestic  purposes 
by  the  New  River  Oompaay  under  the  provisions  of  the  Waterworks  Glauses 
Act,  1847,  the  lessees  paid  the  water-rates  due  in  respect  of  such  supply,  and 
sought  to  recover  the  same  from  the  lessor : — 

Eddf  that  such  water-rates  were  not  rates  or  impositions  imposed  on  or 
in  respect  of  the  premises  within  the  meaning  of  the  covenant,  and  therefore 
the  lessees  were  not  entitled  to  recover  the  same  from  the  lessor. 

Spanish  Tdegraph  Co.  v.  Shepherd  (13  Q.  B.  D.  202)  discussed. 

Appeal  of  defendant  from  the  judgment  of  the  Queen's  Bench 
Diyision  (Field  and  Wills,  JJ.),  afBirming  on  appeal  the  judg- 
ment of  the  judge  of  the  City  of  London  Court. 


r[IN  THE  COURT  OF  APPEAL.]  I>^  18. 
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188S  The  facts  weie  as  follows: — ^The  action  was  for  breach  of  a 

Baikkmi:  covenant  contained  in  a  lease  of  certain  warehonse  premises  in 
ItasT  ^^^  ^^^  ^^  London.  By  the  covenant  the  lessor  covenanted  with 
the  lessees  to  ''bear,  pay,  and  discharge  all  rates,  taxes,  and 
impositions  whatsoever,  whether  parliamentary,  parochial,  or 
imposed  by  the  corporation  of  the  city  of  London  or  otherwise 
howsoever,  which  now  are  or  which  hereafter  shall  or  may  be 
rated,  charged,  or  assessed  on  the  said  premises,  or  on  any  part 
thereof,  or  on  the  said  yearly  rent,  or  on  the  landlord,  owner,  or 
tenants  of  the  said  premises  in  respect  thereof."  Water  having 
been  supplied  by  the  New  Biver  Company  after  the  lease  to 
part  of  the  demised  premises  for  domestic  purposes,  the  lessees 
paid  the  water-rates  for  the  same  and  sought  to  recover  the 
amount  so  paid  upon  the  covenant  from  the  lessor.  The  New 
Biver  Company's  Act,  1852  (15  &  16  Vict  c.  clx.),  incorporates 
the  Waterworks  Clauses  Act,  1847  (10  &  11  Vict.  c.  17).  The 
judge  of  the  City  of  London  Court  gave  judgment  for  the  plain- 
tifis,  and  the  Queen's  Bench  Division,  thinking  that  the  case  was 
governed  by  the  decision  in  Sjpanish  Telegraph  Co.  v.  Shepherd  (1), 
affirmed  his  judgment. 

« 

Fifday,  Q>C.,  and  C.  E.  Jones^  for  the  defendant.  The  terms  of 
the  covenant  do  not  include  water-rates.  The  water-rate  under 
the  Waterworks  Clauses  Act,  1847,  though  called  a  rate,  is  not 
in  truth  a  rate  or  charge  compulsorily  imposed  on  the  premises 
or  in  respect  thereof  such  as  is  contemplated  by  the  covenant, 
but  is  merely  a  payment  for  the  supply  of  a  commodity  which 
the  occupier  of  the  premises  may  take  or  not  as  he  pleases. 
The  water-rate  is,  under  the  68th  section  of  the  Waterworks 
Clauses  Act,  1847,  payable  by  and  recoverable  from  the  person 
requiring,  receiving,  or  using  the  supply  of  water,  and  it  is  pro- 
vided by  the  Metropolis  Water  Act,  1871  (34  &  35  Vict,  c  113), 
s.  48,  that  an  incoming  tenant  shall  not  be  liable  to  pay  arrears 
of  water-rates.  It  was  held  in  Sheffield  Waterworks  Co.  v. 
Wilkinson  (2),  that  the  company  was  not  entitled  under  the 
Waterworks  Clauses  Act,  1847,  to  refuse  to  supply  water  to  an 
incoming  tenant  until  arrears  due  from  a  former  tenant  were  paid. 

(1)  13  Q.  B.  D.  202.  (2)  4  C.  P.  D.  4ia 
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The  **  water-rate/'  as  defined  by  s.  3  of  the  Waterworks  Clauses  1888 
Aot»  1847,  includes  **  any  rent,  reward,  or  payment  to  be  made  to  badoook 
the  undertakers  for  a  supply  of  water,"  which  shews  that  the  ^^ 
expression  is  not  used  in  the  Act  in  a  strict  sense,  but  only  as  a 
comprehensive  expression  for  any  payment  in  respect  of  a  supply 
of  water.  The  liability  is  a  mere  personal  liability  to  pay  the 
price  of  water  supplied,  like  the  liability  to  pay  for  any  other 
goods  supplied,  and  cannot  be  said  to  be  a  charge  in  respect  of 
the  premises.  The  case  of  Spanish  Telegraph  Go.  v.  Shepherd  (1) 
is  distinguishable.  The  words  of  the  covenant  there  differed 
materially  from  those  now  in  question.  There  the  covenant  was 
to  pay  ''  all  rates  and  taxes  payable  in  respect  of  the  demised 
premises,  except  for  gas  consumed  by  the  lessees."  The  express 
exception  of  gas  rates  was  material  as  shewing  in  what  sense  the 
word  '^  rates  "  was  used  in  that  covenant,  and  as  indicating  that 
it  was  intended  to  include  water-rates.  If  that  decision  is  not 
distinguishable,  it  is  submitted  that  it  cannot  be  supported,  and 
should  be  overruled. 

Wineh,  Q.C.,  and  W.  E.  Hume  WiUtams,  for  the  plaintiffs.  The 
water-rate  is  a  rate  or  imposition  imposed  upon  the  tenants  in 
respect  of  the  premises  within  the  meaning  of  the  covenant. 
There  is  no  reason  why  the  meaning  of  the  covenant  should  ))e 
confined  to  charges  compulsorily  imposed  on  the  tenants.  Ko 
doubt  the  rate  would  not  be  imposed  if  they  did  not  receive  the 
supply  of  water,  but  it  is  none  the  less  a  rate  imposed  on  them 
in  respect  of  the  premises.  The  manifest  scope  of  a  covenant  of 
this  kind  is  that  the  lump  sum  paid  for  rent  by  the  tenant  shall 
cover  all  such  charges  as  will  necessarily  arise  in  connection  with 
the  occupation  of  the  premises.  Some  water  supply  would  be  in 
the  contemplation  of  the  parties  as  being  necessary  in  the  case 
of  such  premises  as  these,  in  order  that  they  might  be  available 
for  occupation  as  premises. 

jPtnZay,  Q.C7.,  was  not  called  upon  to  reply. 

LoBD  EsHBB,  M.B.  It  may  be  necessary  on  a  future  occasion, 
but  it  seems  to  me  unnecessary  in  this  case,  to  consider  whether. 

(1)  13  Q.  B.  D.  202. 
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1888        the  case  of  Spanish   Telegraph  Company  y.  Shepherd  (1)  was 

Badoook     rightly  decided  or  not.    The  words  of  the  covenant  in  that  case 

xxJL,       were  different  from  those  of  the  covenant  in  the  case  now  before 

nxnxT, 

,     r —        ns ;  and  therefore  I  express  no  opinion  as  to  that  decision.    The 

Lord  BdMTi  M.B* 

words  here  are  "  all  rates^  taxes,  and  impositions  whatsoever, 
whether  parliamentary,  parochial,  or  imposed  by  the  corporation 
of  the  city  of  London,'  or  otherwise  howsoever."  The  question 
appears  to  me  to  be  whether  this  water-rate  can  be  said  to  be  a 
rate  or  imposition  '^  imposed,"  within  the  meaning  of  those 
words.  I  do  not  think  that  it  can.  I  do  not  think  that  a  charge 
to  which  a  person  can  only  be  made  liable  with  his  own  consent 
can  be  said  to  be  imposed  npon  him  within  the  meaning  of  this 
covenant.  If  a  man  bnys  things  in  a  shop,  the  liability  to  pay 
the  price  may  be  said  in  one  sense  to  be  imposed  upon  him 
by  law,  but  that  is  not,  in  my  opinion,  the  sense  in  which  the 
terms  "  imposed  "  and  ^'  imposition  "  are  used  in  this  covenant. 
Furthermore,  I  think  that  the  words  "  imposed  otherwise  how- 
soever "  must  be  construed  according  to  the  rule  of  construction 
applicable  when  general  words  follow  specific  words,  and  that 
therefore  they  can  only  include  rates  or  impositions  imposed  in  a 
similar  manner  to  parliamentary  and  parochial  rates,  viz.,  im- 
posed compulsorily  upon  the  person  charged.  For  these  reasons, 
I  think  that  the  defendant  was  not  bound  to  pay  this  water-rate, 
and  therefore  that  the  action  is  not  maintainable,  and  this 
appeal  should  be  allowed. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  It  is  argued  that  this 
charge  for  water  or  so-called  water-rate  is  a  rate  or  imposition 
within  the  meaning  of  this  covenant.  It  is  a  rate  in  one  sense, 
because  it  is  so  called  in  the  statute,  but  it  is  in  substance  a  pay- 
ment for  water  supplied.  The  obligation  to  pay  it  is  one  which 
is  voluntarily  incurred  by  the  person  supplied,  because  he  is  not 
bound  to  take  the  water.  The  water  company  is  compelled  to 
supply  if  required,  but  the  occupier  is  not  bound  to  take  a 
supply.  Then  can  this  be  called  a  parliamentary  rate  ?  I  think 
that  the  meaning  of  that  term  is  clear,  and  that  it  refers  to  rates 

(1)  13  Q.  B,  D.  202. 


Appeal 


Solicitor  for  plaintiff :  A.  Harris. 
Solicitors  for  defendant :  A.  H.  Hunt  &  Co. 


Hunt. 

Fty,  Ifc  J. 
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imposed  by  parliament  on  persons  who  liave  no  choice  whether        1888 
they  will  come  nnder  the  obligation  to  pay  them,  but  must  pay  ~ 
them  whether  they  will  or  no.    So  also  with  regard  to  parochial      ^  v. 
rates,  they  are  rates  imposed  by  the  parochial  authorities  on 
persons  who  must  pay  them  whether  they  will  or  no.    Then  is 
this  a  rate  that  comes  within  the  words  ^'  imposed  otherwise  how- 
soeyer  ?'*    In  my  judgment  it  is  not  imposed  at  all  within  the 
meaning  of  the  coTcnant ;  it  becomes  payable  by  the  Toluntary 
action  of  the  person  who  chooses  to  take  the  water  and  thereby 
incurs  the  legal  liability  to  pay  for  it ;  it  is  not,  like  the  rates 
and  charges  previously  mentioned  in  the  covenant,  an  imposition 
by  some  superior  authority  which  a  man  becomes  liable  to  pay 
whether  he  will  or  no. 

Lopes,  L.  J.  I  am  clearly  of  opinion  that  this  is  not  a  rate  or 
imposition  within  the  words  of  the  covenant,  any  more  than  the 
price  of  wine  or  beer  which  had  been  supplied  to  the  occupier  of 
the  premises  would  be  such  a  rate  or  imposition. 


E.L. 
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1888         TURNER  (SURVEYOR  OP  TAXES),  Appkllamt;  CUXON,  Rewondbht. 

Bevenue — Income  Tax — Annual  Profits  or  Gains — Profits  or  Gains  arising 
from  Employment  or  Vocation — Grant  by  Curates  Augmentation  Fund — 
Income  Tax  Acts,  1842  (5  <£;  6  Vict.  c.  35,  s.  146),  Sched,  E.,  and  1853 
(16  &  17  Vict.  c.  34,  s.  2),  Sched.  D. 

The  council  of  the  Curates  Augmentation  Fund  made  a  grant  of  50/.  to  a 
curate  in  recognition  of  faithful  service  for  more  than  fifteen  years.  The  grant 
was  renewable  at  the  discretion  of  the  council,  and  such  renewal  was  upon  the 
condition  that  the  curate  obtained  donations  to  the  fund  to  half  the  amount  of 
the  grant : — 

Hdd,  that  the  curate  was  not  assessable  to  the  income  tax  in  respect  of  the 
sum  granted,  either  under  the  Income  Tax  Act,  1842,  Sched.  E.,  or  1853, 
Sched.  D. 

Case  stated  for  the  opinion  of  the  Court  under  43  &  44  Vict, 
c  19,  8.  59. 

The  Bey.  G.  A.  Cuxon,  curate  of  Gislingham,  appealed  against 
an  assessment  of  181Z.  bs.  OeZ.,  less  the  statutory  abatement  of 
120Z.,  in  respect  of  his  income  as  curate,  on  the  ground  that  the 
sum  of  50Z.  mentioned  in  such  assessment  being  an  allowance  from 
the  Curates  Augmentation  Fund  was  not  assessable  to  income  tax. 

The  appellant  quoted  the  report  of  the  council  of  the  fund 
which  set  forth  that  the  grants  were  made  to  curates  "  of  not 
less  than  fifteen  years  standing,"  not  as  ^*  eleemosynary  pensions, 
but  in  recognition  of  faithful  service."  He  stated  that  he  re- 
ceived what  was  known  as  an  assisted  grant,  renewable  at  the 
discretion  of  the  committee  of  the  fund,  such  renewal  being 
made  conditional  upon  the  success  or  failure  of  his  own  en- 
deavours to  meet  such  grant  by  collecting  half  of  its  amount  in 
donations  (to  the  fund)  from  his  private  friends.  The  appellant 
contended  that  the  allowance  was  in  point  of  feict  a  donation  or 
gift,  and  not  appurtenant  to  his  office,  and  was  not  assessable  to 
income  tax. 

The  surveyor  contended  that  the  allowance  was  a  perquisite  or 
profit  accruing  to  the  appellant  by  reason  of  his  office  of  curate, 
and  was  assessable  under  16  &  17  Vict  c.  34,  s.  2,  Sched.  D., 
and  5  &  6  Vict.  c.  35,  s.  146,  Sched.  E.,  r.  1,  or  as  an  annual 
gain  or  profit  under  Sched.  D.  of  the  latter  Act,  applicable  by 
virtue  of  s.  188. 
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The  commissioners  decided  that  the  grant  was  not  assessable,        1888 
and  the  snrreyor  applied  for  a  case.  Tubhib 


Sir  E.  Clarke,  S.O.y  and  Dicey,  for  the  Crown.  The  respondent 
is  taxable  in  respect  of  the  50Z.  under  16  &  17  Yict.  c.  34,  s.  2, 
Sched.  D.,  which  imposes  the  tax  ''  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  person  .  •  .  .  from 
any  kind  of  property  whateyer  .  •  •  and  for  and  in  respect  of 
the  annual  profits  or  gains  arising  or  accruing  to  any  pei^on  • .  • 
from  any  profession,  trade,  employment,  or  vocation,"  and  ^^  for 
and  in  respect  of  all  interest  of  money,  annuities,  and  other 
annual  profits  and  gains  not  charged  by  virtue  of  any  of  the 
other  schedules/'  He  is  also  assessable  under  the  words  of  5  &  6 
Vict.  c.  35,  s.  146,  Sched.  E.,  r.  1,  ^'  for  persons  exercising  offices 
or  employment  of  profit  for  all  salaries,  fees,  wages,  perquisites, 
or  profits  whatsoever  accruing  by  reason  of  such  offices,"  and 
under  rule  4,  defining  the  perquisites  assessable  ''to  be  such 
profits  of  offices  and  employments  as  arise  from  fees  or  other 
emoluments,  and  payable  in  the  course  of  executing  such  offices 
or  employments."  The  case  of  ItUafid  Revenue  v.  Strang  (1)  is  in 
pointy  and  shews  that  this  sum  of  50Z.  was  received  by  the  respond- 
ent in  respect  of  his  office  or  employment  as  a  clergyman. 

Muir  Mackewsie,  for  the  respondent.  From  the  nature  of  this 
payment  it  is  clear  that  it  is  not  within  the  Acts.  It  was  not  a 
grant  in  respect  of  the  respondent's  office  as  curate  of  Gisling- 
ham ;  it  was  not  an  ''  annual "  payment,  but  was  renewable  each 
year  at  discretion,  and  was  only  made  on  certain  conditions.  It 
is  not  an  ''  annual  gain  or  profit,"  and  it  does  not  arise  from  pro- 
perty, or  from  a  "  profession,  employment,  or  vocation,"  or  from 
an  ''  office."  The  Scotch  case  is  clearly  distinguishable,  because 
there  the  minister  received  the  payment  from  his  flock  as  a 
remuneration  for  the  services  which  he  rendered  to  them. 

LoBD  CoLEBiDGE,  C.J.  The  Solicitor-General  said,  and  sin- 
cerely I  am  sure,  that  no  one  would  prosecute  an  appeal  in  a 
case  like  this  without  reluctance.  I  myself  have  had-  to  watch 
my  own  mind  very  cwefully  to  prevent  my  judgment  being  led 
away  by  feelings  of  sympathy,  for  it  is  our  duty  to  decide  updn 

(1)  15  Seottish  Law  Rep.  704. 


V.  ■ 
OUXOK. 
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1888        the  real  merits  of  the  case.    Wliat  are  the  facts  ?    The  snm  of 


TuBHXB      50Z.  a  year  has  been  granted  by  the  Corates  Angmentation  Fund 

CczoN       ^  *  deserving  curate,  who,  for  fifteen  years  or  more,  has  exer- 

,_.Tr:.      cised  his  vocation  without  offence,  and  without  scandal.    This 

Lord  Coleridge,  ^        ^  ' 

CJ.  sum  is  given  partly  also  in  return  for  efforts  made  by  the  curate 
himself  to  obtain  subscribers  to  the  society  to  the  amount  of  one- 
half  of  that  grant,  and  upon  condition  that  he  does  obtain  sub- 
scribers to  that  amount ;  it  is  not  given  to  him  as  being  curate 
of  this  parish,  but  as  a  donation,  honoris  cavsd,  for  having  worked 
hard  during  fifteen  years  without  reproach.  These  are  the  con- 
ditions upon  which  the  gift  is  made.  Now  is  this  sum  in  the 
hands  of  the  curate  assessable  to  the  income  tax  ?  It  is,  if  it  is 
an  **  annual  profit  or  gain  arising  from  any  kind  of  property,"  or 
**  from  any  profession,  trade,  employment,  or  vocation  "  ;  but  it 
clearly  does  not  so  arise;  it  comes  at  the  mere  will  of  this 
charitable  society ;  it  does  not  arise  from  the  curate's  vocation, 
and  it  is  not  an  annual  sum.  Then  is  this  sum  assessable  under 
5  &  6  Yict.  c.  35?  It  is  equally  not  within  the  words  of 
Sched.  E.  of  that  Act;  it  does  not  arise  from  an  office  or 
employment,  or  by  reason  of  it. 

We  have  been  properly  pressed  with  the  authority  of  the 
Scotch  case.  Inland  Bevenue  v.  Strang,  (1)  If  that  case  had  been 
the  same  as  this,  I  should  have  felt  myself  bound  to  differ  fix)m 
it ;  but  the  circumstances  are  different.  There  the  payment  was 
made  to  the  minister  by  his  parishioners  in  return  for,  and  as  an 
acknowledgment  of,  his  services  in  the  parish,  and  might  pro- 
perly be  said  to  arise 'from  his  office  or  vocation.  Here  that  is 
not  so,  but  the  payment  is  a  gift  made  by  a  society  to  a  deserving 
man  upon  certain  conditions ;  it  is  a  purely  voluntary  gift,  there 
could  be  no  claim  upon  the  society,  and  it  is  not  made  in  respect 
of  the  parish  of  which  the  respondent  is  the  curate.  The  appeal 
must  be  dismissed  with  costs. 

Manistt,  J.  I  am  of  the  same  opinion,  and  for  the  same 
reasons. 

Solicitor  for  the  appellant :  Solicitor  of  Inland  Bevenue. 

Solicitor  for  the  respondent :  E.  L.  Tadman. 

W.A 

(1)  15  Scottish  Law  Bep.  704. 
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GOSLINGS    &    SHARPE,  Appbllantb;    BLAKE  (Subvbyob  of  Taxes),        1888 

Bbsfondent.  Dee.  10. 


Bevenue — Income  Tax — Banker-^Loan  /or  less  than  a  Year — Payment  of 
Interest — Deduction  of  Income  Tax — "  Yearly  interest  of  money  or 
any  annuity  or  other  annual  payment " — 16  <fc  17  Vict,  c.  34,  «.  40. 

Interest  upon  a  loan  by  a  banker  to  a  customer  for  a  period  of  less  than  a 
year  is  within  the  words  "  any  yearly  interest  of  money  or  any  annuity  or 
other  annual  payment "  in  16  &  17  Vict.  c.  34,  s.  40,  and  therefore  the  customer 
is  entitled  to  deduct  income  tax  from  such  interest,  and  if  such  deduction  is 
made  the  banker  is  not  liable  to  pay  income  tax  on  such  interest. 

Beil>b  T.  Bunny  (1  K.  &  J.  216)  followed. 

Appeal  by  Messrs.  Goslings  &  Sharpe,  bankers,  from  the  deci- 
sion of  the  Special  CommiBsioners  of  Income  Tax,  by  whom  the 
following  case  was  stated  for  the  opinion  of  the  Court : — 

At  a  meeting  of  the  Special  Commissioners  one  of  the  partners 
of  the  firm  of  Messrs.  Goslings  &  Sharpe  attended  to  appeal 
against  an  assessment  made  upon  the  firm  by  the  Commissioners 
under  Schedule  D.  of  the  Income  Tax  Acts  for  the  year  ending 
April  5, 1887. 

From  the  profit  and  loss  account  of  the  firm  for  the  three  years 
1883, 1884,  and  1885,  as  furnished  in  support  of  the  appeal,  their 
profits  were  shewn  to  haye  been  deriyed  from  ^'  taxed  "  and  **  un- 
taxed "  sources,  and  it  was  in  respect  of  these  **  untaxed  "  profits 
that  returns  for  the  assessment  to  income  tax  had  regularly  been 
made  by  the  firm,  the  same  having  been  based  upon  the  average 
of  the  balances  of  profit  shewn  for  the  three  years  immediately 
preceding  the  year  of  assessment. 

Since  January  1,  1885,  the  firm  had  ceased  to  regard  the 
interest  received  by  them  on  loans  to  customers  for  periods  of 
less  than  one  year  as  forming  a  portion  of  the  untaxed  profits  of 
the  concern,  and  consequently  excluded  it  from  their  returns, 
but  had  embraced  the  amounts  thereof  in  the  aggregate  of  thoir 
taxed  profits  in  accordance  with  an  arrangement  entered  into 
with  their  customers  by  which,  from  that  date,  the  firm  had 
allowed  income  tax  to  be  deducted  from  any  interest  paid  to 
them  on  loans,  whether  the  same  were  contracted  for  periods  of 
less  or  more  than  one  year. 
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1888  The  contention  of  the  firm  was  that  in  adopting  this  conise 

QoBLOfOBk  ^^^7  ^^^  supported  by  the  decision  in  the  case  of  Bdh  v. 
Bunny  (1),  on  reference  to  which  they  added,  *^  it  was  decided 
that  the  words  *  yearly  interest '  in  s.  40  of  16  &  17  Vict.  c.  84  (2)^ 
mean  not  only  interest  accruing  de  anno  in  annnm,  bat  any 
interest  at  a  fixed  rate  per  cent,  per  annum,  though  accruing  de 
die  in  dienu'* 

The  Special  Commissioners  felt  themselves  unable  to  adopt 
and  follow  this  view,  having  regard  to  the  decision  in  the  case  of 
Jlfom  y.  Salt.  (3) 

The  appellants  expressed  dissatisfetction  with  the  decision  of 
the  Commissioners  as  being  erroneous  in  point  of  law,  and  duly 
required  the  Commissioners  to  state  and  sign  a  case  for  the 
opinion  of  the  High  Court  of  Justice,  according  to^the  Taxes 
Management  Act,  1880  (43  &  44  Vict.  c.  19)  s.  59. 


FcUardy  (Finiay,  Q.(7.,  with  him),  for  the  appellants.  The  case 
turns  on  16  &  17  Yict  c.  34,  s.  40.  The  words  of  that  section, 
"  any  yearly  interest  of  money,  or  any  annuity  or  other  annual 
payment,"  include  all  interest  payable  at  a  fixed  yearly  rate,  and 
therefore  the  customers  were  entitled  to  deduct  income  tax  firom 
the  interest  paid  by  them  on  loans  for  periods  of  less  than  a  year, 
and  the  bankers  were  bound  to  allow  such  deduction.  The  cus- 
tomers are  bound  to  pay  to  the  Crown  the  income  tax  so  deducted, 
and  iti  cannot  be  charged  over  i^ain  as  against  the  bankers. 


(1)  1  K.  &  J.  216. 

(2)  By  16  &y  17  Vict.  o.  34,  a.  40 : 
<<  Every  person  who  shall  be  liable  to 
the  payment  of  any  rent,  or  any 
yearly  interest  of  money,  or  any  an- 
nuity or  other  annual  payment,  either 
as  a  charge  on  any  property  or  as  a  per- 
sonal debt  or  obligation  by  virtue  of 
any  contract,  whether  the  same  shall 
be  received  or  payable  half-yearly  or 
at  any  shorter  or  more  distant  periods, 
sbaU  be  entitled,  and  is  hereby  autho- 
rized, on  making  such  payment  to 
deduct  and  retain  thereout  the  amount 
of  the  rate  of  duty  which  at  the  time 
when  such  payment  becomes  due  shall 


be  payable  ....  and  the  person 
liable  to  such  payment  shall  be 
acquitted  and  discharged  of  so  much 
money  as  such  deduction  shall  amount 
unto,  as  if  the  amount  thereof  had 
actually  been  paid  unto  the  person  to 
whom  such  payment  shall  have  been 
due  and  payable,  and  the  person  to 
whom  such  payment  as  aforesaid  is  to 
be  made  shall  allow  such  deduction 
upon  the  receipt  of  the  residue  of 
such  money,  imder  pain  of  forfeiting 
the  sum  of  fifty  pounds  for  any  re- 
fusal so  to  do." 
(3)  32  Beav.  269. 
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That  this  would  be  so  in  cases  arising  subsequently  to  the  Customs        1888 
amd  Inland  Bevenue  Act,  1888  (51  &  52  Viot.  c  8),  is  clear  from  GogLnNi»& 
8.  2if  sub-s.  3,  and  that  Act  has  not  altered  the  law  as  to  this      °'^^^ 
point.    BM  Y.  Btmny  (1)  is  a  conclusive  authority  in  favour  of      Blaxs. 
the  appellants'  contention.    The  expression  of  opinion  by  Sir  J. 

« 

Bomilly,  M.R,  in  Masae  v.  8aU  (2),  on  which  the  Commissioners 
leliedy  is  only  a  dictum,  and  unnecessary  for  the  decision  of  the 
ease  then  before  the  Court. 

[He  also  referred  to  Dinning  v.  Henderson  (8),  Foley  v. 
Pleteher  (4),  and  Cleriealf  Medieal,  and  Oeneral  Life  Aaeurance 
Society  v.  darter.  (5)] 

Sir  Richard  W Aster,  A.G.,  (Sir  Edward  Clarke,  8.O.,  and  IHoey, 
with  him),  for  the  respondent  The  words  **  yearly  interest  of 
money/*  coming  between  **  rent "  and  **  annuity  or  other  annual 
payment,"  mean  interest  payable  yearly,  and  are  inapplicable  to 
interest  on  money  lent  for  a  period  of  less  than  a  year.  The 
cases  relied  on  for  the  appellants  are  not  in  point.  The  correct 
view  as  to  deduction  of  income  tax  is  that  stated  by  Sir  J. 
BomiHy,  KB.,  in  Mom  v.  Salt.  (2) 

PoBardy  replied. 

LoBD  CoLfiBiDGE,  C.J.  In  this  case  we  have  to  determine  the 
meaning  of  the  words  '^  any  yearly  interest  of  money,  or  any 
annuity  or  other  annual  payment,"  in  16  &  17  Vict.  c.  34,  s.  40. 
[Qie  appellants,  who  are  bankers,  make  advances  to  their  cus- 
tom^CB  for  periods  of  less  than  a  year,  and  their  view  is  that  where 
income  tax  is  deducted  by  the  customers  from  the  amount  paid 
for  interest  upon  such  advances,  they  are  bound  to  allow  it. 
They  say  that  the  income  tax  has  been  paid,  or  ought  to  have 
been  paid,  by  the  customer,  and  the  Crown  is  not  entitled  to 
receive  the  tax  twice  over,  and  therefore  the  bankers  can  exclude 
die  amount  of  such  interest  from  the  untaxed  profits  which  they 
return  for  assessment  to  the  income  tax.  That  is  the  argument 
for  4he  appellants.  If  the  point  had  been  open  I  should  have 
thoBght  that  yearly  interest  of  money,  or  annuity,  or  other  annual 

(1)  1  K.  &  J.  216.  (3)  3  De  G.  &  Sm.  702;  19  L.  J.  (Ch.)  273. 

(2)  32  Beay.  269.  (4)  3  H.  &  N.  769;  28  L.  J.  (Ex.)  100. 

(5)  21  Q.  B.  D.  339. 
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1888  payment,  would  be  an  annual  charge,  accruing  annually.  I 
flngf .iwna  a"  should  haye  thought  it  essential  that  the  advance  should  be  for 
^"^■'"  not  less  than  a  year.  I  find,  howeyer,  that  a  Court  of  co-ordinate 
Blaxs.  authority  has  pronounced  a  decision  to  the  contrary,  and  I  think 
LoidOoieridge,  it  is  better  that  we  should  adhere  to  the  view  adopted  by 
Wood,  Y.C.,  in  BM  y.  Bunny  (1),  where  he  had  the  same  secticm 
and  the  same  argument  before  him.  I  base  my  decision  in  the 
present  case  distinctly  and  expressly  on  that  of  the  Vice-Chan- 
cellor, and  I  rely  mainly  on  the  following  passage  in  his  judg- 
ment :  ^  I  consider  the  Act  yery  singularly  worded,  yearly 
interest  being  used  apparently  in  the  same  sense  as  annual  pay- 
ments ;  but  I  am  clearly  of  opinion  that  it  means  at  least  all 
interest  at  a  yearly  rate,  and  which  may  haye  to  be  paid  de  anno 
in  annum ;  such  as  interest  on  purchase-money,  as  well  as  mort- 
gage interest ;  and  that,  therefore,  the  purchaser  is  entitled  to 
deduct  the  tax  in  this  case."  (2)  I  am  quite  aware  that  that  case 
is  not  exactly  the  same  as  this,  and  that  it  might  be  possible  to 
distinguish  the  actual  decision,  but  the  Yice-Chanoellor  had  to 
interpret  the  words  which  are  now  before  us,  and,  though,  with 
the  greatest  respect,  I  do  not  agree  with  the  yiew  which  he  adopted, 
I  think  it  safer  to  follow  his  decision,  and  leaye  the  question  to 
be  dealt  with,  if  necessary,  by  the  Court  of  Appeal.  Therefore, 
solely  in  deference  to  the  Vice-Chancellor's  decision,  I  giye 
judgment  against  the  Crown.  What  Sir  J.  Itomilly,  M.R,  said 
in  Mo88e  y.  8dU  (3)  is  only  a  dictum,  and  the  matter  was  not  before 
him,  so  his  judgment  is  not  an  authority  for  the  Crown  in  the 
present  case,  but  what  Wood,  V.C.,  said  in  Bdb  y.  Bunny  (1)  was 
necessary  for  the  decision  of  the  case  before  him. 

Manistt,  J.  I  haye  come  to  the  same  conclusion,  but  I  wished 
to  find  my  way  out  of  the  decision  in  BM  y.  Bunny  (1),  if  it  had 
been  possible  to  do  so.  The  Vice-Chancellor  in  that  case  re- 
ferred to  Dinning  y.  Henderson  (4)  which,  it  is  true,  is  not  quite 
the  same  as  the  present  case,  but  is  a  decision  in  the  same  direc- 
tion. These  cases  are  treated  as  shewing  that  interest  accruing 
de  die  in  diem  may  be  deducted  in  Doweirs  Income  Tax  Laws, 

(1)  1  K.  &  J.  216.  (3)  32  B6:iv.  269. 

(2)  1  K.  &  J.  at  p.  220.  (4)  3  De  G.  &  Sm.  702 ;  19  L.  J.  (Ch.)  273. 
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p.  231,  2nd  ed.»  and  may  have  been  acted  on  as  authorities  for       1888  > 
that  view.     It  is  safer  therefore  to  follow  these  decisions,  though  OoajsaBsT 
I  should  have  come  to  the  other  conclusion  if  there  had  been  no      °^^ 
authority  upon  the  point.  Blake. 

Judgment  for  the  appdlants. 

Solicitors  for  appellants :  Woodrooffe  dk  Burgess. 
Solicitor  for  respondent :  The  Solicitor  of  Inland  Revenue. ' 

P.B.a 


HUGHES  V.  LLOYD.  Dee.  13,14, 15. 

Eede$ia8tical  Law — DUiriet — New  ParUh — Burial — "  Eodeaiastical  Purposes  *' 
— Righi  of  Inhabitant  of  Ncw  Parish  to  bury  in  the  Old  Parish — 6  &  7 
Vict,  c  37,  M.  11-16—19  <fc  20  Vict.  c.  104,  m.  11,  14, 15. 

The  burial  of  the  dead  is  an  "  ecclesiastical  purpose  "  within  the  meaning  of 
19  &  20  Vict.  c.  104,  8.  14,  and  where  a  district,  which  has  a  burial  ground, 
becomes  by  the  operation  of  this  section  a  separate  and  distinct  parish  for 
ecclesiastical  purposes,  the  inhabitants  of  such  new  parish  cease  to  have  any 
right  of  burial  in  the  burial  ground  of  the  old  parish  out  of  which  the  district 
was  taken. 

Appeal  from  the  County  Court  of  Dolgelley. 

■ 

The  action  was  brought  by  the  rector  of  the  parish  of  Llanaber 
to  recoTer  lO^.,  the  amount  of  a  burial  fee  alleged  to  be  due 
from  the  defendant. 

The  old  parish  of  Llanaber  was  divided,  and  a  new  district, 
called  CaerdeoUy  was  constituted  under  the  powers  of  59  Geo.  3, 
c  134,  by  an  Order  in  Council  on  December  31, 1886,  and  at  the 
same  time  banns  of  matrimony,  and  the  solemnization  of  mar- 
riageSy  baptisms,  churchings,  and  burials  were  authorized  to  be 
published  and  performed  at  the  church  of  Caerdeon,  and  the 
minister  was  by  such  authority  entitled  for  his  own  benefit  to 
the  fees  arising  from  the  performance  of  such  ofiices.  In  1887 
the  new  parish  of  Caerdeon  was  provided  with  a  consecrated 
burial  ground. 

The  defendant  resided  in  the  new  parish  of  Caerdeon ;  and 
his  daughter  having  died  on  February  22,  1888,  he  sent  on 
February  23  a  notice  to  the  plaintiff  of  his  intention  to  bury  her 
in  the  churchyard  of  Llanaber  without  the  performance  of  the 
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1888  burial  service  of  the  Church  of  England,  pursuant  to  the  Burial 
HuCTBs     Laws  Amendment  Act,  1880  (43  &  44  Vict  c  41),  s.  1,    The 

Llotp  plaintiff  then  saw  the  defendant  and  told  him  that  he  had  no 
right  to  bury  in  Llanaber,  but  that  he  would  be  permitted  to  do 
so  on  payment  of  a  fee  of  lOs.,  which  the  defendant  promised  to 
pay.  The  burial  took  place,  but  the  fee  was  not  paid.  The 
county  court  judge  gave  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

Jeune,  Q.C,,  (Maclcamess,  with  him),  for  the  plaintiff.  The 
defendant  was  not  a  parishioner  of  Llanaber,  and  therefore  had 
no  right  of  burial  in  that  parish.  By  the  operation  of  6  &  7  Vict, 
c:  37,  and  19  &  20  Vict.  c.  104,  Caerdeon  became  a  separate  and 
distinct  parish  for  all  ecclesiastical  purposes,  and  therefore  became 
separate  and  distinct  in  respect  of  burials :  Cronshaw  v.  Wipan 
Buried  Board.  (1)  It  has  been  decided  in  Tuchniss  v.  Alexander  (2) 
and  Fuller  y.  Alfard  (3)  that  marriage  is  an  "  ecclesiastical  pur- 
pose," and  so  also  must  be  burial  in  consecrated  ground  attached 
to  a  parish  church :  Gorigh  v.  Jones.  (4) 

[He  was  stopped.] 

Brooke  Little^  for  the  defendant.  The  statutes  in  question  do 
not  intend  to  alter  the  common  law  right  of  a  parishioner  to 
bury  in  the  churchyard  of  the  mother  parish.  If  there  had  been 
such  an  intention  it  would  have  been  indicated  by  express 
words.  Burial  simply,  as  distinguished  from  burial  with  the  ser- 
vices of  the  Church,  is  not  an  "  ecclesiastical  purpose."  None  of 
the  Acts  take  away  the  right  of  burial  simply.  There  is  no 
compulsory  power  of  obtaining  a  churchyard  for  a  new  parish, 
and  the  inhabitants  of  a  new  parish  might,  if  the  appellant*s 
contention  is  correct,  be  without  the  right  to  bury  in  any  burial 
ground.  It  has  been  the  constant  practice  to  build  churches  in 
new  districts  without  any  burial  ground.  Sect.  14  of  Lord 
Blandford's  Act  (19  &  20  Vict.  c.  104),  makes  no  provision  with 
respect  to  burials.  A  district  is  by  that  section  constituted  a 
separate  and  distinct  parish  whether  there  be  a  licence  to  bury 
there  or  not.    It  cannot  therefore  necessarily  become  a  sepaiate 

(1)  Law  Rep.  8  Q.  B.  217.  (3)  10  Q.  B.  D.  418. 

(2)  82  L.  J.  (Ch.)  794.  (4)  9  Jur.  (N.8.)  82. 
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parish  for  burial.  The  right  of  interment  is  a  purely  civil  and  not       1888 
an  ecclesiastical  right :   Bex  v.  Taylor.  (1)     "  Ecclesiastical "     Haoms 
means  the  same  as  ^  spiritual "  in  58  Geo.  8,  c.  45.    If  the  de-      llotd. 
fendant  in  the  present  case  did  promise  to  pay  lOs.,  there  was  no 
consideration  for  such  promise,  as  no  service  was  read  by  the 
rector.    The  only  proceeding  to  recoyer  such  a  fee  is  in  the 
Court  Christian  as  a  burial  fee. 

[He  cited  also  Boberts  t.  Avlion.  (2)] 

Jeune^  QXI.,  in  reply.  The  consideration  for  the  promise  was 
the  permission  given  by  the  rector,  as  freeholder  of  the  church- 
yard, to  a  non-parishioner  to  disturb  the  soil:  Nevill  v.  Brid' 
ger  (8)  ;  Ex  parte  Bhchmore  (4)  ;  GUbert  v.  Buzzard.  (5)  The 
Acts  58  Geo.  8,  c.  45  and  59  Geo.  8,  c.  184,  gave  to  the  new  dis- 
tricts the  power  of  obtaining  burial  grounds,  and  7  &  8  Geo.  4, 
c.  72,  s.  2,  gave  them  the  right  of  burying  in  the  burial  ground 
of  the  old  parish  until  they  obtained  a  burial  ground,  thus  im- 
plying that  they  had  no  such  right  before.  Though  s.  14  of 
Lord  Blandford's  Act  does  not  name  **  burials,"  yet  it  introduces 
s.  15  of  6  &  7  Vict.  c.  47,  which  does  name  "  burials."  Burial  is 
an  ecclesiastical  purpose :  Belden  on  Tithes,  p.  204. 

[He  also  cited  Ormerod  v.  Blaehbvm  Burial  Board.  (6)] 

LoBD  CoLEBiDGE,  C.J.  In  this  case,  which  has  been  well 
argued  on  both  sides,  it  is  not  necessary  for  us  to  discuss  some 
of  the  interesting  questions  which  have  been  raised.  The  point 
which  we  have  to  decide  is  this : — whether,  in  the  case  of  a  parish 
which  has  com,e  under  the  operation  of  Lord  Blandford's  Act 
(19  &  20  Vict.  c.  104),  and  has  been  made  a  separate  and  distinct 
parish  for  all  ecclesiastical  purposes,  and  has  a  burial  ground  of 
its  own,  the  inhabitants  of  such  a  parish  have  a  right  of  burial  in 
any  other  parish  but  that  in  which  they  resided.  After  some 
hesitation,  and  after  hearing  all  that  could  be  urged  on  either 
side,  I  have  come  to  a  clear  conclusion  that  they  have  no  such 
right.  Lord  Blandford's  Act  must  be  considered  together  with 
the  other  pre-existing  Acts  dealing  with  new  parishes.    That' Act 

(1)  1  Burn'B  Ecc.  Law,  258.  (4)  1  B.  &  Ad.  122. 

(2)  2  H.  &  N.  432.  (5)  2  Hagg.  p.  364. 
(8)  Law  Bep.  9  Ex.  214.                           (6)  28  L.  T.  438. 
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1888       came  into  existence  under  these  circumstances :  There  were  in 


Lord  Coleridge, 


Hughes      operation  a  number  of  Acts,  some  old  and  some  recent,  which? 

Lloyd      ftii^^d  &t  the   division  of  large  and  populous  parishes  into  a 
greater  number  of  separate  and  distinct  parishes  for  ecclesiastical 
C.J.  ^    purposes,  and  made  provisions  for  the  building  of  new  churches,, 
which  had  become  absolutely  necessary.    Those  Acts  proyided 
yarious  modes  of  division,  in  some  cases  making  absolutely  sepa- 
rate and  distinct  parishes,  in  others  district  parishes,  and  in 
others  chapels  with  districts  annexed,  thus  often  keeping  the 
semblance  of  a  united  parish  where  an  old  parish. was  subdivided. 
That  state  of  things  had  led  to  much  dispute  and  ill-feeling,  and 
had  caused  a  considerable  amount  of  injustice,  burdens  being- 
imposed  on  new  districts  for  which  they  received  no  correspond- 
ing benefits.    Lord  Blandford's  Act  intended  to  remedy  these 
matters  of  complaint.    It  enacts  in  effect  that  when  certain  con- 
ditions precedent,  which  are  stated  in  ss.  11,  14, 15,  have  been 
complied  with,  a  new  district  which  has  a  church,  but  may  o? 
may  not  have  a  churchyard,  may,  by  order  in  council,  be  made  a 
separate  and  distinct  parish  for  all  ecclesiastical  purposes.    That 
has  been  done  in  this  case,  and,  in  addition,  the  inhabitants  of 
this  new  district  have  a  churchyard  of  their  own  and  rights  of 
burial  therein.    The  defendant  resides  in  this  new  separate  and 
distinct  parish,  and  has  a  right  of  burial  in  its  churchyard.     His 
daughter  died,  and  he  wished  to  bury  her  in  the  churchyard  of 
the  old  parish,  but  not  being  content  to  pay  the  burial  fee 
required  by  the  rector,  he  insists  that  he  had  the  same  right  to 
bury  there  as  he  had  before  the  division.    He  says  that  no  Act 
has  taken  away  that  right  which  he  before  possessed,  and  that 
for  purposes  of  burial  the  old  parish  still  remains  his  parish.    I 
think  that  he  cannot  sustain  that  position.    First  of  all,  s.  14  of 
Lord  Blandford's  Act  says  that, "  Wheresoever  and  as  soon  as 
banns  of  matrimony  and  the  solemnization  of  marriages,  church- 
ings,  and  baptisms  •  •  •  are  authorized  to  be  published  and  per- 
formed in  any  church  or  chapel  to  which  a  district  shall  belong 
•  .  .  such  district  or  place  shall  become  and  be  a  separate  and 
distinct  parish  for  ecclesiastical  purposes."     Then  follows  s.  15^ 
which  begins  by  dealing  with  the  rights  and  privileges  of  incum- 
bents of  new  parishes,  and  then  proceeds  to  say, ''  that  such  new 
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parish  shall,  for  all  ecclesiastical  purposes,  have  and  possess  all        isss 

and  the  same  rights  and  privileges,  and  be  affected  with  such     hug^ 

and  the  same  liabilities  as  are  incident  or  belong:  to  a  distinct  and      _  ^* 

°  Llotd. 

separate  parish,  and  to  no  other  liabilities."    It  is  clear,  there*       

lore,  upon  the  words  of  those  two  sections,  that  the  two  parishes        c.j. 
in  the  present  case  have  become  separate  and  distinct  parishes 
for  ecclesiastical  purposes,  the  inhabitants  of  the  new  parish 
being  parishioners  of  that  parish  only,  and  the  new  parish  having 
all  the  rights  of  a  distinct  and  separate  parish. 

It  has  been  suggested  that  burial  is  not  an  ecclesiastical  pur- 
pose.  I  think  that,  whatever  arguments  may  be  adduced  as  to 
the  abstract  meaning  of  the  expression  "  ecclesiastical  purposes,*' 
it  is  plain,  having  regard  to  Lord  Blandford's  Act  and  its  pur- 
view, that  burial  is  an  ''  ecclesiastical  purpose  *'  within  the  mean- 
ing of  that  Act.  In  cases  where  there  is  a  burial  ground  in  new 
parishes,  the  Act  seems  clearly  to  contemplate  the  inclusion  of 
the  right  to  solemnize  burials  among  the  rights  given  to  the 
incumbent  of  a  new  parish.  If  it  be  granted  that  burials  could 
take  place  in  a  new  district,  the  words  of  Lord  Blandford's  Act 
must  be  applied  to  make  such  a  new  district  a  separate  and  dis- 
tinct parish  for  burials  as  well  as  for  other  things.  I  found  my 
judgment  upon  this  point  upon  what  I  consider  to  be  the  true 
sense  and  construction  of  the  Act,  by  which  it  was  intended  to 
make  districts  having  a  consecrated  church  or  chapel,  in  which 
certain  offices  of  the  church  are  authorized  to  be  performed, 
separate  and  distinct  parishes  for  all  ecclesiastical  purposes,  and 
to  include  burial  as  an  ecclesiastical  purpose. 

Mr.  Jeune,  in  his  reply,  drew  our  attention  to  7  &  8  Geo.  4, 
c.  72,  6.  2,  which  affords  a  strong  argument  in  favour  of  the 
contention  for  the  appellant.  By  s.  2 :  "  If  there  shall  not  be  any 
burial  ground  within  such  district  (created  under  58  Geo.  3,  c.  45), 
then  and  in  every  such  case,  until  a  burial  ground  shall  be  pro- 
vided, the  bodies  of  persons  dying  within  such  district  may  be 
interred  in  the  cemetery  of  the  parish  church,"  and  the  Act  58 
Geo.  3,  c.  45,  gave  to  the  new  districts  the  power  of  acquiring 
burial  grounds.  This  state  of  things  must  have  been  contem- 
plated^by  the  legislature  when  Lord  Blandford's  Act  was  passed. 
The  Act  7  &  8  Geo.  4,  c.  72,  provides  for  the  case  of  a  new  district 
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1888  for  the  time  being  without  a  burial  groand,  and  giyes  it  daring 
HU0HB8  that  time  rights  in  the  old  parish  for  an  ecclesiastical  purpose : 
jjj^  the  Act  58  Gleo.  3,  c.  45,  provides  that  as  soon  as  possible  a 
burial  ground  shall  be  annexed  to  a  new  district,  the  effect  of 

'C.J.  '  ^Uch  would  be  to  make  any  rights  in  the  burial  ground  of  the 
old  parish  cease.  That  Act,  therefore,  is  very  important  as 
shewing  the  state  of  facts  which  was  in  the  contemplation  of  the 
legislature  in  1856,  when  Lord  Blandford's  Act  was  passed  for 
the  purpose  of  making  into  separate  and  distinct  parishes  districts 
which  were  not  so  before :  and  s.  15  of  Lord  Blandford's  Act  goes 
on  to  say  that  the  inhabitants  of  the  new  parish  shall  be  parish* 
ioners  of  that  parish  and  of  no  other. 

This  new  parish  in  the  present  case  having  been  made  into  a 
separate  and  distinct  parish,  have  its  inhabitants  any  right  of 
burial  in  any  other  parish  ?  They  have  none,  but  must  buy  such 
a  privilege  if  they  desire  to  have  it.  I  will  not  enter  upon  the 
question  as  to  who  is  the  proper  person  to  give  permission  for 
strangers  to  be  buried  in  a  parish  churchyard,  whether  it  be  the 
incumbent  or  the  churchwardens,  but  I  will  only  guard  myself 
against  expressing  any  acquiescence  in  the  cases  cited  by 
Mr.  Jeune  on  that  point  It  is  not  necessary  to  decide  that 
point  now,  for  in  this  case  no  one  but  the  rector  claims  the  right, 
and  the  only  possible  objection  is  that  by  giving  the  permission 
the  rector  infringed  upon  the  rights  of  others.  The  contract  to 
pay  was  made,  and  no  defence  on  the  ground  of  want  of  con* 
sideration  has  been  established. 

Makistt,  J.  This  case  is  very  simple  in  itself  and  might  be 
disposed  of  by  only  referring  to  Lord  Blandford's  Act  and  to 
general  principles.  I  am  content,  in  giving  my  judgment,  to 
confine  myself  to  the  consideration  of  the  Act  6  &  7  Vict.  c.  37, 
and  Lord  Blandford's  Act.  When  it  has  once  been  established 
iLat  this  district  is  a  separate  and  distinct  parish  for  ecclesiastical 
purposes  under  s.  15  of  19  &  20  Yict.  c.  104,  the  question  imme- 
diately arises  as  to  what  rights  of  burial  the  inhabitants  of  such 
a  separate  and  distinct  parish  have  in  another  parish.  Upon 
general  principles  a  man  has  only  a  right  of  burial  in  his  own 
parish  unless  some  Act  of  Parliament  has  given  him  a  choice 


VOL.XXIL 


QUEEETS  BENCH  DIVISION. 


163 


of  burial  in  some  other  parish.  Now  let  us  consider  the  pro- 
visions of  these  two  Acts.  Beferring  first  to  the  Act  of  1843 
(6  &  7  Vict.  c.  37),  s.  9  recites  that  "  Whereas  there  are  divers 
parishes,  chapelries,  and  districts  of  great  extent,  and  contain- 
ing a  large  population,  wherein  the  provision  for  public  worship 
and  for  pastoral  superintendence  is  insufficient  for  the  spiritual 
wants  of  the  inhabitants  thereof,"  and  provides  that  separate 
districts  may  be  constituted  for  "  spiritual  purposes."  It  is  to 
be  observed  that  the  reference  in  that  section  is  to  "  spiritual 
purposes  "  only,  and  not  to  such  matters  as  marriages  or  burials, 
and  that  separate  districts  were  constituted  for  **  spiritual  pur- 
poses "  only,  and  that  the  rights  of  the  incumbent  of  the  old 
parish  were  not  interfered  with.  Great  light  is  thus  thrown 
upon  the  later  portion  of  that  Act,  for  s.  15  provides  that  upon 
the  happening  of  certain  conditions  such  districts  shall  become 
new  parishes  for  **  ecclesiastical  purposes,"  and  the  distinction 
is  clearly  brought  out  between  *'  spiritual  purposes  "  and  *'  ec- 
clesiastical purposes."  Then  ecclesiastical  purposes  are  enumer- 
ated, and  among  them  are  ''  burials."  Of  course  if  there  was 
no  burial  ground  in  such  new  parish,  burials  could  not  take 
place  there ;  but  such  a  state  of  things  is  provided  for  by  7  &  8 
Geo.  4,  c.  72,  which  has  been  referred  to  by  my  Lord. 

This  case  strongly  illustrates  the  rule  that,  in  construing  an 
Act  of  Parliament,  the  state  of  the  law  and  of  legislation  at  the 
time  the  Act  was  passed  must  be  carefully  considered.  Keeping 
in  mind  the  then  existing  state  of  the  law,  the  effect  of  Lord 
Blandford's  Act  is  clearly  to  convert  the  new  districts  into  en- 
tirely separate  and  distinct  parishes  for  all  ecclesiastical  pur- 
poses, including  burials :  the  words  of  ss.  14  and  15  are,  in  my 
opinion,  clear  and  conclusive  as  to  that.  For  the  reasons  given 
more  at  length  by  my  Lord,  and  for  the  above  reasons,  I  think 
that  the  defendant  had  no  right  of  burial  in  the  churchyard  of 
Llanaber. 

I  think  that  this  case  might  have  been  disposed  of  upon 
a  much  shorter  ground.  The  defendant  did  reside  in  the 
new  district,  and  upon  being  told  that  he  had  no  right  of 
burial  in  the  old  parish  churchyard,  he  promised  to  pay  lOs.  If 
the  right  had  only  been  doubtful,  yet  there  was  ample  considera- 
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1888       tion  for  the  promise,  when  the  rector  insisted  that  there  was 
HuGHw      no  right. 

V. 

Llotd.  Appeal  allowed ;  leave  to  appeal  reffised. 

Solicitors  for  plaintiff :  Williama  &  Millard^  DolgeUy. 

Solicitors  for  defendant:  D.  Joiie$  & Linn€tt,for  W.  B.  Daviea, 

Dolgeiley. 

W.  A, 


Nov,  21,  29.  [IN  THE  COURT  OF  APPEAL.] 


GUARDIANS  OF  NORTHWICH  UNION  v.  GUARDIANS  OF 

ST.  PANCRAS  UNION. 

Poor  Law — Derivative  Settlement — Settlement  of  Illegitimate  Child — 4  <fc  5 

Wm.  4,  c.  76,  8.  71--39  <fc  40  Vict.  c.  61,  «.  36. 

Under  the  Diyided  Parishes  Act  (39  &  40  Vict.  c.  61),  s.  35,  an  illegitimate 
child  under  sixteen,  bom  after  the  passing  of  that  Act,  whose  mother  has  since 
its  birth  acquired  a  derivative  settlement,  does  not  take  the  settlement  which 
its  mother  had  at  the  time  of  its  birth,  but  is  to  be  deemed  to  be  settled  in  the 
place  where  it  was  born. 

This  was  an  appeal  from  a  decision  of  the  Qaeen's  Bench 
Diyision  on  a  special  case  under  12  &  13  Vict.  c.  45,  reversing 
an  order  of  justices  for  the  remoyal  of  two  infant  paupers, 
Catherine  Madden  and  John  Madden,  from  St  Pancras  Union  to 
the  Northwich  Union. 

Catherine  Madden  was  bom  in  Lancashire  on  October  9, 1876, 
and  John  Madden  at  Birmingham  on  January  12, 1878.  They 
were  the  illegitimate  children  of  Catherine  Dowling,  formerly 
Madden,  who  was  born  at  Leftwich,  in  the  Northwich  Union,  in 
Cheshire,  in  1856,  and  neyer  acquired  a  settlement  elsewhere  in 
her  own  right.  She  married,  in  February,  1878,  John  Dowling, 
who  was  still  living. 

On  October  21, 1887,  two  justices  for  Middlesex,  on  the  appli- 
cation of  the  guardians  of  St.  Pancras,  made  an  order  for  the 
removal  of  the  two  children  from  St.  Pancras  to  Northwich. 
Upon  appeal  to  the  sessions  the  guardians  of  St.  Pancras  aban- 
doned the  order  as  regarded  John  Madden,  he  not  having  in  fact 
become  chargeable  to  the  St.  Pancras  Union,  and  a  case  was 
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stated  for  the  opinion  of  the  Queen's  Bench  Division^  upon       1888 
which  the  Court  held  that  the  order  of  remoyal  was  invalid.  Guabdiajtsot 

The  guardkoa  of  St  Pancras  appealed.  No^h^oh 

1888.  Nov.  21.  Bawen  Rowlands,  Q.C,  and  Glen,  for  the  appel-  %^f^l^s 
lants.  An  illegitimato  child  retains  the  mother's  settlement,  i.e.  Uniok. 
the  settlement  which  she  bad  when  the  child  was  born.  The  con- 
tention of  the  respondents  is  that  the  child  follows  the  settle- 
ment of  the  mother  from  time  to  time,  and  that  when  she  has 
a  derivative  settlement  the  child  is  remitted  to  its  place  of  birth. 
The  question  turns  on  the  construction  of  39  <&  40  Vict.  c.  61,  s.  35. 
Where  the  mother's  settlement  at  the  time  of  the  child's  birth  is 
derivative,  the  child  does  not  take  it :  Beg.  v.  Chiardians  of  Mary- 
lAcne  (1) ;  but  that  does  not  decide  the  present  question,  for  here 
the  mother's  settlement  at  the  time  of  the  birth  was  not  derivative. 
One  of  the  principal  objects  of  the  enactment  was,  no  doubt,  to 
prevent  the  hardship  of  town  parishes  having  to  maintain 
children  who  happened  to  be  bom  there,  and  whose  parents  had 
other  settlements.  The  Act  says  that  an  illegitimate  child  shall 
^  retain  "  its  mother's  settlement.  It  is  proposed  by  the  other 
side  to  construe  the  word  as  meaning  ^  have  and  follow,"  which 
are  the  words  of  4  <&  5  Wm.  4,  c.  76,  s.  71,  the  clause  which  first 
gave  to  illegitimate  children  their  mother's  settlement,  but  there 
18  no  authority  for  any  such  interpretation.  The  words  must  be 
construed  '^  retain  the  settlement  which  the  mother  had  at  the 
birth."  8t  Andrew's  v.  Bodenham  (2)  was  under  the  Act  4  <&  5 
Wm.  4,  c.  76,  s.  71,  which  is  repealed  in  substance  by  the  later 
Act  It  will  be  urged  that  such  construction  tends  to  separate 
mother  and  children ;  but,  having  regard  to  the  hci  that  when  a 
husband  dies  the  widow  is  restored  to  her  birth  settlement 
{Quardians  of  Croydon  v.  Guardians  of  Bdgate  (3)),  one  con- 
struction tends  as  much  to  separation  as  the  other.  Before  the 
passing  of  4  &  5  Wm.  4,  c.  76,  an  illegitimate  child  had  no 
settlement  but  at  its  birthplace.  Separation  within  the  age  of 
Borture  was  prevented,  but  after  that  Act  separation  was  pre- 
Tented  up  to  sixteen.    The  Act  39  &  40  Vict.  c.  61,  abolishes 

(1)  13  Q.  B.  D.  15.  (2)  1  E.  &  B.  465. 

(3)  19  Q.  B.  D.  385. 
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1688        derivative  settlements,  except  in  the  cases  specially  excepted : 

GuABDiAHSOT  GtMrcUafia  o/Highworth  and  Swindon  Union  v.  Chiardiana  of  West- 

^%mov^  it«ry-on-i8fet;er»  Union  (1),  and  so  repeals  4  &  5  Wm.  4,  c.  76, 

«•  s.  71 :   Cruardians  of  Dorchester  Union  v.  ChwrdianB  of  Poplar 

St.  Pasorab  I7m(m.  (2)    ''  Betain,"  then,  cannot  mean  ^*  have  and  follow/'  and 

^^^'      the  child  in  this  case  is  properiy  chargeable  to  the  respondent 

union. 

F.  Marshall,  for  the  respondents.  The  cases  of  Overseers  of 
Manchester  v.  Ottardians  of  8t  Pancras  (3)  and  Beg,  v.  Guardians 
of  Portsea  (4)  are  against  the  order  of  removal.  The  first  clause 
of  s.  35  applies  to  legitimate  children,  the  second  to  illegiti- 
mate, the  third  to  both.  The  settlement  is  to  be  governed  by 
the  circumstances  at  the  time  of  adjudication:  Guardians  of 
Croydon  Union  v.  Chiardians  of  Beigate  Union  (5) ;  and  a  deriva- 
tive settlement  of  the  mother  is  not  to  be  taken  into  account. 
The  child,  therefore,  by  the  third  part  of  the  clause  is  remitted 
to  the  place  of  its  birth:  TJie  Queen  v.  Guardians  of  Maryle- 
bone.  (6)  The  cases  of  Guardians  of  Highworth  v.  Guardians  of 
Wesibwry  (7)  and  Chiardians  of  Dorchester  Union  v.  Chuirdians  of 
Poplar  Union  (2)  are  not  in  point,  for  they  related  to  legitimate 
children. 

Bowen  Bmclands,  Q.C.,  in  reply. 

1888.  Nov.  29.  Cotton,  L.J.  This  is  an  appeal  from  a 
Divisional  Court  of  the  Queen's  Bench  quashing  an  order  of 
justices  for  the  removal  of  a  pauper,  Catherine  Madden,  an 
illegitimate  child,  whose  mother  since  its  birth  has  married. 
The  child  is  now  under  sixteen — about  eleven  years  of  age — and 
the  question  is  where  its  settlement  is.  The  justices  ordered  it 
to  be  removed  to  the  birth  settlement  of  the  mother,  in  the 
Northwich  Union. 

The  question  turns  on  two  Acts  of  Parliament,  and  principally 
on  the  35th  section  of  the  39  &  40  Yict.  c.  61.  Before  we  come 
to  that,  we  must  consider  what  was  the  position  of  an  illegiti- 
mate child  previous  to  that  statute.    Up  to  the  4  &  5  Wm.  4, 

(1)  20  Q.  B.  D.  697-604.  (4)  7  Q.  B.  D.  384. 

(2)  21  Q.  B.  D.  88.  (5)  19  Q.  B.  D.  386,  388. 

(3)  4  Q.  B.  D.  409.  (6)  13  Q.  B.  D.  15. 

(7)  20  Q.  B.  D.  597. 
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c  76,  the  birth  setUement  was  the  only  settlement  of  an  illegiti-  1888 
mate  child.  The  7l8t  section  of  that  Act  enacts  that  **  every  qvasdums  of 
child  which  shall  be  bom  a  bastard  after  the  passing  of  this  Act  ^^unton^ 
shall  have  and  follow  the  settlement  of  the  mother  of  such  child  «• 
until  snch  child  shall  attain  the  age  of  sixteen  or  shall  acquire  a  Sr.  Pakcbas 
settlement  in  its  own  right."  Now  it  was  held  by  the  Court  of  j!^' 
(Jueen's  Bench  in  8t.  Andrew's  v.  Badenham  (1)  that  the  place  of  ^**^°'  ^'^• 
settlement  of  an  illegitimate  child  who  had  attained  sixteen,  not 
having  acquired  a  settlement  of  its  own,  was  the  place  of  its 
birth,  and  that  the  operation  of  this  section  came  to  an  end  when 
the  child  attained  sixteen,  but  that  up  to  that  time  it  took  and 
followed  any  settlement  which  the  mother  might  acquire.  That 
was  the  law  down  to  the  Act  39  &  40  Yict.  c.  61.  The  child  in 
the  present  case  was  bom  after  this  Act  came  into  operation,  and 
we  have  to  consider  what  is  the  real  meaning  of  the  85th  section 
of  that  Act,  which  enacts  that  '*  no  person  shall  be  deemed  to 
have  derived  a  settlement  from  any  other  person,  whether  by 
parentage,  estate,  or  otherwise,  except  in  the  case  of  a  wife  from 
her  husband,  and  in  the  case  of  a  child  under  the  age  of  sixteen, 
which  child  shall  take  the  settlement  of  its  fetther  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that  age,  and  shall 
retain  the  settlement  so  taken  until  it  shall  acquire  another." 
There  is  in  this  Act  no  express  repeal  of  the  Act  4  &  5  Wm.  4, 
c  76,  8.  71,  but  it  is  said  that  the  section  is  repealed  because  the 
later  Act  does  away  with  all  derivative  settlements,  and  the 
settlement  which  a  bastard  child  has  under  4  &  5  Wm.  4,  c.  76, 
is  a  derivative  settlement.  K  the  clause  had  stopped  there,  that 
probably  would  be  an  unanswerable  argument.  But  it  does  not 
stop  there.  It  goes  on :  **  An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child  acquires  another 
settlement."  Of  course  when  it  is  alleged  that  an  enactment  is 
repealed  by  implication  because  a  clause  in  a  later  Act  is  con- 
trary to  and  at  variance  with  it,  we  must  look  not  only  to  one 
particular  i)art,  but  to  the  whole  of  the  clause  which  is  said  to 
repeal  it.  The  35th  section  is  awkwardly  framed.  The  enact- 
ment in  the  first  part,  as  to  a  child  under  sixteen,  can  only  apply 
to  a  legitimate  child,  for  it  is  to  take  the  settlement  "  of  its 

(1)  1  E.  &  B.  466. 
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1888       father  or  of  its  widowed  mother."    Illegitimate  childreD,  there- 

GUABDIAN8  0F  fore,  do  not  come  within  the  exception  mentioned  in  the  first 

^^Vmos^^   portion  of  the  section  from  the  general  rule,  that  no  person  shall 

V.         deriye  a  settlement  from  any  other  person.    But  when  we  come 

Guardians  OF  . 

St.  Panobas  to  the  next  part  of  the  clause,  we  find  it  assumes  that,  notwith- 

'      standing  the  previous  part  of  this  section,  an  illegitimate  child 

^'"•^^  ^^'  has  somehow  or  other  the  settlement  of  its  mother.  Now  that 
could  only  be  under  4  &  5  Wm.  4,  c.  76,  s.  71,  because,  apart 
from  that  Act,  an  illegitimate  child  would  not  take  the  settle- 
ment of  its  mother,  but  could  only  take  its  birth  settlement. 
Therefore,  I  come  to  the  conclusion  that,  on  the  true  construction 
of  this  section,  apart  from  the  third  portion  of  it,  the  second  part 
of  it  does  not  repeal  the  71st  section  of  the  Act  4  &  5  Wm.  4, 
c.  76,  but  only  modifies  it  so  far  as  to  do  away  with  the  decision 
in  St.  Andrew's  y.  Bodenham  (1),  that  when  the  child  attains 
sixteen  its  birth  settlement  will  reviye,  on  the  ground  that  the 
section  only  operates  down  to  that  period.  I  think,  therefore, 
that  the  real  e£fect  of  the  first  and  second  parts  of  s.  35,  taken 
by  themselves,  is  this,  that  the  illegitimate  child  takes  and  follows 
the  settlement  of  its  mother  until  it  acquires  a  fresh  settlement 
of  its  own.  What  will  be  the  result  if  an  illegitimate  child,  not 
haying  acquired  a  settlement  of  its  own,  attains  the  age  of  six- 
teen, is  a  puzzle  which  we  have  not  to  decide  in  this  case,  as  this 
child  was  under  sixteen  at  the  time  when  the  question  arose. 

Then  we  come  to  the  third  part  of  this  section.  The  mother, 
as  I  have  already  said,  had  subsequently  to  the  birth  of  this 
child,  married.  She  thus  acquired  a  derivative  settlement  from 
her  husband  under  the  first  part  of  this  section.  The  third  part 
of  the  section  is  this :  **  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself,  or  being  a  female, 
shall  not  have  not  derived  a  settlement  from  her  husband,  and  it 
cannot  be  shewn  what  settlement  such  child  or  female  derived 
from  the  parent  without  inquiry  into  the  derivative  settlement  of 
such  parent,  such  child  or  female  shall  be  deemed  to  be  settled 
in  the  parish  in  which  he  or  she  was  bom."  Now,  though  ^*  child  " 
in  the  first  part  of  the  section  applies  only,  as  I  think,  to  a  legiti- 
mate child,  yet  as  illegitimate  children  are  expressly  mentioned 

(1)  1  E.  &  B.  465. 
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in  the  second,  I  think  that  as  a  matter  of  construction  the  words       1888 
in  the  third  part  **  any  child  in  this  section  mentioned  "  must  guabdiaks  of 
include  not  only  the  legitimate  child  mentioned  in  the  first  part,   ^^uwon^" 
but  the  iUe^itimate  child  mentioned  in  the  second  part    The  _      «• 

.  OUABDIANS  OF 

section,  therefore,  applies  to  the  child  whose  case  is  before  us.  St.  Pancbas 

Now  the  settlement  is  to  be  ascertained  at  the  time  when  the        ' 

question  of  removal  comes  before  the  Court,  and  at  the  time  ^'^***^  ^^' 
when  this  question  of  removal  came  before  the  Court  the  settle- 
ment of  the  mother  was  derivative,  so  that  we  cannot  inquire 
further  into  the  settlement  of  the  mother,  and  are  compelled  by 
the  last  part  of  this  section  to  say  that  the  only  place  to  which 
this  child  can  be  removed  must  be  the  place  of  its  birth  settlement. 
Therefore,  in  my  opinion,  the  order  appealed  from  was  right. 

LiNBLET,  L.  J.  I  have  come  to  the  same  conclusion.  It  is  not 
the  first  time  I  have  had  to  construe  the  35th  section  of  the 
Divided  Parishes  Act,  but  I  am  bound  to  say  that  the  more  I 
scan  it  the  less  I  see  my  way  through  it  I  do  not  kuow  how 
our  decision  will  work,  and  whether  the  practical  operation  of 
it  will  not  come  into  conflict  with  the  practical  operation  of 
other  decisions  under  the  35th  section.  It  is  a  puzzling  section, 
but  there  are  certain  principles  by  which  we  must  be  guided,  and 
the  first  thing  we  have  to  ascertain  is,  what  has  become  of  the 
previous  enactment  in  the  Poor  Laws  Amendment  Act,  1831 
(4  &  5  V^m.  4,  c.  76),  s.  71.  Is  that  repealed  or  is  it  not  ?  and,  if 
it  is  repealed  to  any  extent,  to  what  extent  ?  There  is  no  express 
repeal  of  that  section,  nor  even  any  express  reference  to  it,  though 
there  is  an  implied  reference.  The  section  has  been  read  by 
Cotton,  L.J.,  and  I  need  not  read  it  again,  but  it  may  be  con- 
venient that  I  should  refer,  for  the  sake  of  brevity,  to  a  very  clear 
exposition  of  the  law  as  it  existed  before  the  passing  of  the  Act 
which  we  are  now  interpreting,  and  which  will  be  found  in  the  judg- 
ment of  Watkin  Williams,  J.,  in  the  case  of  Beg.  v.  Ouardiana  of 
MaryUbone.  (1)  He  says :  *^  Before  the  Poor  Law  Amendment  Act, 
1834  (4  &  5  Wm.  4,  c.  76),  s.  71,  the  liability  to  relieve  illegiti- 
mate paupers  fell  upon  their  place  of  birth,  which  therefore  was 
their  place  of  settlement,  with  this  qualification,  that  during  the 

(1)  13  Q.  B.  D.  16,  20. 
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1888        age  of  nurture  such  childien  could  not  be  sei)arated  from  the 

GuASDiAHsoF  mother,  and  the  liability  to  lelieve  them  fell  by  accident,  as  it 

^^Unioh^"  ^6r6>  upon  the  place  of  the  mother's  settlement.    In  this  state 

V-         of  the  law  difficulties  arose  as  to  the  exact  time  when  the  mother 

GUABDIAHB  OF 

St.  Paxobab  and  child  could  be  separated  and  remoyed  to  di£ferent  places. 

*      The  71st  section  of  the  Poor  Laws  Amendment  Act,  in  order  to 

UBdkj,  L.J.  gg^^jg  these  difficulties,  enacted  that,  *  Every  child  which  shall  be 
bom  a  bastard  after  the  passing  of  this  Act  shall  have  and  follow 
the  settlement  of  the  mother  of  such  child  until  such  child  shall 
attain  the  age  of  sixteen  or  shall  acquire  a  settlement  in  its  own 
right'    Upon  this  section  it  was  decided  by  Lord  Campbell  and 
the  Court  of  Queen's  Bench  in  1853,  in  8t  Andrew*8  t.  Boden^ 
ham  (1),  that  the  place  of  settlement  of  an  illegitimate  pauper 
over  the  age  of  sixteen  who  had  acquired  no  settlement  of  his 
own  was  the  place  of  his  birth  and  not  the  settlement  of  his 
mother.    Then  came  the  present  statute,  which  enacts  that  '  an 
illegitimate  child  shall  retain  the  settlement  of  its  mother  until 
such  child  acquires  another  settlement.'     It  seems  to  me,  there- 
fore, strictly  correct  to  say  that  an  illegitimate  child  is  a  child 
that  derives  or  may  derive  a  settlement  from  its  parent."    Now, 
taking  that  exposition  as  our  guide,  and  bearing  in  mind  that 
the  section  which  we  have  to  construe  does  not  expressly  repeal 
that  enactment,  we  have  to  read  the  two  enactments  together  as 
far  as  we  can,  and,  when  we  attempt  to  do  that,  we  find  that  a 
certain  portion,  and  a  considerable  portion,  of  the  Tlst  section  of 
4  &  5  Wm.  4,  c.  76,  wiU  work  with  s.  35  of  the  Divided  Parishes 
Act  39  &  40  Yict.  c.  61.    The  latter  Act  says :  **  An  illegitimate 
child  shall  retain  the  settlement  of  its  mother  until  such  child 
acquires  another  settlement."    It  does  not  say  how  the  child  is 
to  acquire  a  settlement,  nor  anything  more  than  the  words  I 
have  read,  "  shall  retain."    Those  words  involve  its  having  some- 
thing to  retain.    What  is  there  to  retain  ?  To  ascertain  thatj  we 
must  go  back  to  the  old  Act,  and  we  find  that  the  child  has 
under  the  old  Act  the  settlement  of  its  mother,  which  the  later 
Act  says  must  be  retained.    So  far  then  as  I  can  see  my  way  the 
effect  of  the  clause  which  I  have  just  read  is  simply  to  do  away 
with  the  decision  in  the  case  of  8t.  Andrew^s  v.  Bodenham  (1)  as 

(I)  1 E.  &  B.  465. 
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vim  the  child  attftins  sixteen.    TheAet39fr40 


SL,  SATS  Bodung  aloot  the  age  oi  sixteen  as  i^aida  ille-  GcAuuai  w 
cUdieD,  thoogh  it  does  as  lesaids  legitimate  cfaildran.  '^'^™[^ 
to  me^  then,  that  op  to  the  pies»it  stage  me  hare  get  on 


prinfiplea  to  the  conclosioii  that  the  clause  as  to  illegiti*  to.  PAsca*t 
childRB  KiBt  be  read  ^  shall  hare,  follow,  and  retain  the 


of  its  aaother  ontil  soch  child  acquires  another  settle* 
Bni  that  does  not  dispose  of  the  whole  ease,  for  we 
hcfw  to  cwwidiw  the  SxA  sob^eeetion,  whidt  makes  obscioe  that 
ehieh  without  it  wonld  be  tcdeEaUy  plain.  The  3rd  sob-eeetion 
seeM  to  fone  ws  to  this  condnsiim — that  if  the  mother  has  a 
denimtiTe  aettlement  that  doiTatiTe  settlonent  cannot  be  gone 
into  and  the  dild  mnst  be  taken  to  be  settled  in  the  plaoe  of  its 
birth.  Whedierthis  vesolt  was  intoided  I  haTO  not  the  remotest 
conception,  bwt  it  swjmmi  to  me  that  we  are  driTon  to  it  and  that 
this  ^peal  altogether  foils. 

BowKSy  L.J.    I  am  of  the  same  o^nion. 

Hie  conditiim  of  iUegitimate  children  as  r^ards  their  settle* 
ment  befoie  the  last  statute  has  been  coEreetlT  set  futh  by  Lord 
GampbeUinthe  caee  <rf  Overmen  of  St.  AndtrmTsx.  BodemJUm(l)y 
and  bj  Watkin  Williams,  J^  in  the  case  of  Beg,  t.  CruardiaHS  of 
JUofyUoML  (2)    Shortly,  it  was  this,  that  before  the  statate  of 
4  &  5  Wm.4,  CL  76,  the  birthplace  of  a  bastard  was  the  plaoe  of  its 
settlement,  although  the  child  could  not  be  separated  from  its 
mtithifT  during  the  age  of  nnrtore.    Then  came  the  Act  of  4  Jc  5 
Wm.  4,  c  76,  which  j^Yided  that  as  r^ards  children  bom 
bastards  after  the  passing  of  that  Act,  erery  sach  child  should 
bare  and  follow  the  settlement  of  the  mother  till  it  attained  six- 
teen or  acquired  a  settlement  in  its  own  right.    That  enactment 
ceased  to  apply  as  soon  as  the  child  had  attained  sixteen,  and  the 
setUemoit  of  the  child  was,as  it  was  before  the  Act  of  Wm.  4, 
the  birthplace  of  the  child.  Then  came  the  enactment  which  we 
haTO  to  ccmstnie,  39  &  40  Viet  c.  61,  s.  35,  which  begins  by 
destroying,  to  an  extent  which  must  be  gathered  from  a  careful 
consideration  of  its  language,  deriTatiye  settlements.    But  when 
we  come  to  the  second  clause  of  that  section,  we  find  a  specific 

(1)  1  E.  ft  B.  466.  (2)  13  Q.  B.  D.  15. 
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1888        proylsion  as  to  illegitimate  childFen,  which  stands,  so  to  speak, 

OcABDiANs  OF  isolatod  from  the  former  portion  of  the  section.    It  is  in  these 

^"'uN^oy''^   words :  «  An  illegitimate  child  shall  retain  the  settlement  of  its 

«•         mother  nntil  such  child  acquires  another  settlement."     That 

Guardians  of  .       -i  .       i         i         . 

St.  Fanobas  language  implies  that  there  is  some  law  in  existence  in  virtue  of 
^^'      which  the  illegitimate  child  is  to  take  the  settlement  of  its 

Bowen,  L.J.  Q^Qj^i^e].^  Then,  if  we  ask  what  law  was  in  existence  to  that  effect 
we  find  that  it  is  contained  in  4  &  5  Wm.  4,  c.  76,  s.  71,  which 
therefore  is  assumed  to  be  alive,  so  far  as  regards  illegitimate 
children,  at  the  time  when  this  provision  is  made,  and  I  think 
that  this  second  clause  of  s.  35  is  only  an  amendment  and  not  a 
repeal  of  4  &  5  Wm.  4,  c.  76,  s.  71,  which  says  that  a  child  which 
is  bom  a  bastard  is  to  have  and  follow  the  settlement  of  its 
mother  till  it  is  sixteen  or  acquires  another  settlement.  The 
words  **  have  and  follow  *'  may  be  translated  into  **  have,  follow, 
and  retain,"  because  **  retain  "  is  involved  in  **  following."  Then 
the  later  Act,  when  it  says  that  an  illegitimate  child  is  to  retain 
the  settlement  of  its  mother  until  such  child  acquires  another 
settlement,  seems  to  me  to  shew  that  the  illegitimate  child  still 
has  and  follows  the  settlement  of  its  mother  for  a  certain  time 
and  up  to  a  certain  period,  but  after  the  last-mentioned  Act  the 
period  up  to  which  it  is  to  retain  that  settlement  is  changed 
from  an  alternative  period,  viz.,  sixteen,  or  the  acquisition  of 
a  fresh  settlement,  to  a  single  period,  the  acquisition  of  another 
settlement.  Therefore,  if  the  section  ended  there,  the  illegitimate 
child  would  take  and  follow,  that  is  to  say,  take  and  follow  and 
retain  the  settlement  of  its  mother  till  such  child  acquired 
another  settlement  But  then  comes  the  third  clause,  which 
modifies  again  the  second  clause  as  regards  illegitimate  children, 
because  by  the  comprehensive  words,  ^  any  child  in  this  section 
mentioned,"  the  third  clause  sweeps  into  its  net  legitimate  as 
well  as  illegitimate  children,  and  proceeds  to  direct  that  if  when 
you  come  to  make  the  inquiry  you  have  to  consider  the  deriva- 
tive settlement  of  the  parent,  then  to  that  extent  there  is  modifi- 
cation of  the  previous  part  of  the  section,  and  you  must  reject  all 
such  inquiry  as  to  the  derivative  settlement  of  the  parent  and 
relegate  the  child  to  the  place  of  its  birth.  There  is  nothing  tc 
prevent  the  operation  of  that  clause,  and  according  to  its  terms 
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this  child  is  to  be  deemed  settled  in  the  parish  in  which  it  was       1888 
bom.    That  seems  to  be  the  view  taken  in  the  Court  below,  and  Ouaediahb  of 
in  my  opinion  this  view  is  right.  ^^Uhiw^^ 

Appeal  dismissed.     ^      «• 

-^  ^  guabdians  of 

.  St.  Pakcbas 

Sobcitor  for  guardians  of  St.  Pancras  :  J.  Beaworthy.  Union. 

Solicitors  for  guardians  of  Northwich :  Taylor ^  Hoaret  (t  Box, 
for  Fletcher,  Northmeh. 


[IN  THE  COURT  OF  APPEAL.]  Dec.  13. 

THE  MANCHESTER  AND  LIVERPOOL  DISTRICT  BANKING 
COMPANY,  LIMITED  v.  PARKINSON. 

I^raetioe — Execuiion — Receiver^  Appointment  of^Equitable  Eacecution — 

Judicature  Act,  1873,  8.  25,  8u&-8.  8. 

A  judgment  haying  been  obtained  in  an  action  to  recoyer  money  due,  the 
judgment  debtor  died,  leaying  a  will  by  which  she  appointed  an  executor. 
The  judgment  debtor  at  the  time  of  her  death  was  pos8e89ed  of  certain  furniture 
and  chattels,  and  was  carrying  on  a  business.  The  judgment  remaining  un* 
satisfied,  the  judgment  creditors  obtained  an  order  at  chambers  appointing  a 
certain  person  receiyer  of  the  furniture  and  chattels  and  of  the  business,  and  to 
get  in  and  receive  the  debts  due  to  such  business,  and  directing  him  to  pay  the 
balance  which  should  appear  due  on  his  accounts  in  or  towards  satisfaction  of 
the  judgment : — 

BMj  that,  in  the  absence  of  any  legal  impediment  to  obtaining  execution  of 
the  judgment  in  the  ordinary  course  of  law  by  fieri  facias,  or  attachment  of 
debts,  and  there  being  no  special  circumstances  shewing  it  to  be  just  or 
convenient  that  a  receiver  should  be  appointed,  the  order  for  appointment  of  a 
receiver  was  wrongly  made,  and  ought  to  be  rescinded. 

WhiUaker  v.  Whitiaker  (7  P.  D.  15)  discussed. 

Appeal  from  an  order  of  the  Queen's  Bench  Division 
(Pollock,  B.,  and  Manisty,  J.)  setting  aside  two  orders  made  by 
judges  at  chambers. 

The  facts  were  as  follows : — ^The  plaintiffs  in  an  action  for  the 
balance  of  a  banking  account  had  obtained  judgment  against  the 
defendant.  The  defendant  subsequently  died,  leaving  a  will  by 
which  she  appointed  an  executor.  The  defendant  was  possessed 
at  the  time  of  her  death  of  certain  household  furniture  and 
chattels,  and  carried  on  the  business  of  an  engineer,  machinist, 
coppersmith,  and  brassfounder. 
Vol.  XXII,  0  2 
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1888  ^       The  will  not  having  yet  been  proved,  and  the  judgment 

Makohistsb  remaining  unsatisfied,  the  plainti£fs  applied  at  chambeis  for  and 

jssYMSBooL    obtained  an  order  appointing  a  certain  person  receiver  of  the 

^2^^^    household  .furniture  and  chattels  which  belonged  to  the  judg- 

GoMPAVT    ment  debtor's  estate,  situate  and  being  on  certain  premises,  and 

Pabkihsok.    also  of  the  business  of  an  engineer,  machinist,  coppersmith,  and 

brassfounder,  lately  carried  on  by  the  judgment  debtor,  and  to 

collect,  get  in,  and  receive  the  debts  due  and  owing  to  the  said 

business,  and  all  other  the  assets,  property,  or  effects  becoming 

payable  or  transferable  thereto,  and  directing  him  to  pay  the 

balance  which  should  appear  due  on  his  accounts  in  or  towards 

satisfaction  of  the  judgment. 

The  plaintiffs  subsequently  applied  at  chambers  for  and 
obtained  an  order  authorizing  the  receiver  to  sell  the  household 
furniture  and  chattels,  and  the  assets,  property,  and  effects  of 
the  business. 

Upon  appeal  against  the  before-mentioned  orders  to  the 
Queen's  Bench  Division  by  the  executor,  who  had  then  proved 
the  will,  the  appeal  was  allowed,  and  the  orders  set  aside. 

Cozens-Hardtf,  Q.(7.,  and  Smylt/y  for  the  plaintiffs,  contended 
that  the  orders  were  rightly  made  by  way  of  equitable  execution 
on  the  judgment,  the  Court  having  jurisdiction  under  s.  25, 
sub-s.  8,  of  the  Judicature  Act,  1873,  to  make  an  order  appoint- 
ing a  receiver  wherever  it  might  appear  to  be  just  or  convenient. 

[They  cited  Whittak&r  v.  WhittaJcer  (I) ;  Smith  v.  CoweU  (2) ; 
Order  xlii.,  r.  23 ;  Davis  v.  Duke  of  Marlhorotigh  (3) ;  Cash  v. 
Park&r.  (4)] 

Byrne,  Q,C.,  and  A.  Powell,  for  the  executor,  were  not  called 
upon. 

Lord  Esheb,  M.B.  In  this  case  an  order  was  made  appointing 
a  receiver,  and  subsequently  a  further  order  authorizing  a  sale. 
If  the  first  order  was  wrong,  the  second  falls  with  it.  Therefore 
the  question  substantially  is  whether  a  receiver  ought  to  have 
been  appointed.    The  facts  were  these :  There  was  a  judgment 

(1)  7  P.  D.  15.  (3)  1  Sw.  83 ;  2  Sw.  118, 132. 

I    (2)  6  Q.  B.  D.  75.  (4)  12  Ch.  D.  293. 
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recoyeied  at  law  which  created  the  relation  of  judgment  creditor        1888 
and  judgment  debtor.    That  judgment  gave  to  the  judgment  Mahghbstib' 
creditors  the  right  to  ordinary  execution  at  law  with  regard  to    L^^j^ogj, 
effects  of  the  judirment  debtor  liable  to  such  execution.    With     Distbiot 

Baitking 

respect  to  the  tangible  chattels  of  the  debtor,  such  as  the  furni-     Company 
ture,  they  would  have  a  right  to  execution  by  writ  of  fi.  fa.    Then  Pabxirbon. 
there  were  alleged  to  be  certain  debts  due  to  the  judgment  LotdBAa;M.B. 
debtor.     These  the  judgment  creditors  would  have  a  right  to 
attach  by  way  of  execution.    With  regard  to  the  business  and 
future  profits  thereof,  they  would  have  no  means  of  touching  them. 
Under  these  circumstances,  was  there  in  this  case  any  ground  on 
which  the  Court  could  properly  make  an  order  for  the  appoint- 
ment of  a  receiyer  ?    It  was  said  that  it  could  be  made  under  the 
8th  8ub>section  of  s.  25  of  the  Judicature  Act,  1873,  which  pro- 
vides that  an  order  may  be  made  for  the  appointment  of  a 
receiver  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be 
just  or  convenient  that  such  order  should  be  made.  It  is  said  that 
that  section  gives  the  Court  power  to  do  what  neither  a  Court  of 
Law  nor  a  Court  of  Equity  could  have  done  before  the  Act ;  and 
the  case  of  Smith  v.  CoweU  (1)  seems  to  shew  that  to  be  so,  but 
the  condition  is  that  it  shall  appear  to  the  Court  to  be  just  or 
convenient  that  the  order  should  be  made.    Then  does  it  so 
appear  in  this  case  ?    Take  the  order  first  so  far  as  it  concerns 
the  furniture.    Is  it  just  or  convenient  that  such  an  order  should 
be  made,  when  there  is  available  a  clear  and  usual  mode  of  real- 
izing the  judgment  by  a  writ  of  fi.  fa  ?   I  think  that,  where  there 
is  no  impediment  shewn  in  the  particular  case  to  the  realization 
of  the  judgment  by  the  ordinary  mode  of  execution  at  law,  it  is 
not  shewn  to  be  just  or  convenient  to  appoint  a  receiver  and  to 
substitute  for  the  ordinary  known  practice  of  execution  by  fi.  fa. 
another  practice,  viz.,  the  appointment  of  a  receiver,  which  to  be 
effectual  must  be  followed  by  a  further  order  for  sale  of  the 
goods.    Then  with  regard  to  the  debts  due  to  the  judgment 
debtor's  estate ;  in  the  absence  of  any  special  difficulty  in  the 
particular  case,  the  judgment  creditors  could  have  recourse  to 
the  known  practice  by  way  of  attachment  of  the  debts.    It  is  not 
necessary  to  decide  whether  the  terms  of  the  section  might  not 

(1)  6  Q.  B.  D.  76. 
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1888        be  applicable  in  cases  where  any  special  difficulty  existed,  as  for 
MAHCHwrim  Instance  if  it  were  impossible  to  find  out  what  the  debts  due  to 
^^^        the  judgment  debtor  were  by  reason  of  concealment  on  the  part 
District     of  the  judgment  debtor  or  some  such  matter.     Here,  so  fieur  as  I 
CoMPAHT     see,  nothing  was  brought  forward  to  shew  that  it  would  not  have 
Pabiunbok.   ^^^  perfectly  easy  to  find  out  what  the  debts  were  and  to  attach 
Lord Mw  MR  ^®°^'  Then  with  regard  to  the  business,  it  was  obviously  useless 
to  make  the  order  for  a  receiver,  unless  it  also  made  him  manager 
of  the  business,  which  was  not  done  by  this  order.   The  result  is, 
in  my  opinion,  that  there  is  no  part  of  the  order  for  appointment 
of  a  receiver  which  it  has  been  shewn  to  have  been  just  or  con- 
venient to  make.    I  do  not  think  there  would  be  any  authority 
either  at  law  or  in  equity  to  make  this  order  if  it  could  not  be 
done  under  s.  25  of  the  Judicature  Act,  1873.    If  the  order  for  a 
receiver  was  wrong  it  follows  that  the  order  for  sale  was  equally 
wrong.     VTith  regard  to  the  ease  of  WhittaJcer  v.  WhiUaker  (1), 
possibly  there  were  special  circumstances,  which  do  not  appear 
from  the  report,  but  in  the  absence  of  such,  I  do  not  think  it  can 
be  regarded  as  an  authority  with  regard  to  the  appointment  of  a 
receiver. 

Therefore,  it  appears  to  me  that  the  appeal  fails  and  must  be 
dismissed. 

Fby,  L.J.  I  am  of  the  same  opinion.  It  appears  to  me  that 
neither  of  these  orders  can  be  sustained,  either  as  being  made 
by  way  of  legal  or  of  equitable  execution,  or  as  coming  within 
the  terms  of  s.  25  of  the  Judicature  Act,  1873.  The  first  order 
appoints,  in  the  first  place,  a  receiver  of  certain  furniture  and 
chattels  in  a  particular  house.  Then  it  appoints  him  receiver  of 
the  business  lately  carried  on  by  the  judgment  debtor.  I  confess 
I  cannot  understand  the  meaning  of  that  part  of  the  order. 
Then  in  the  third  place  it  directs  the  receiver  to  get  in  the  debts 
due  to  the  business.  So  far  as  it  affects  the  chattels,  it  is  im- 
possible to  say  that  this  order  amounted  to  execution  at  all. 
Execution  means  some  way  of  levying  the  amount  of  the  judg- 
ment debt  in  money.  The  receiver's  holding  the  chairs  and 
tables  would  not  provide  any  means  of  paying  the  debt    With 

(1)  7  P.  D.  16. 
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regard  to  the  part  of  the  order  relating  to  the  debts  and  choses       1888 
in  action,  I  cannot  see  what  right  there  was  in  this  case  to  make  lio^tsmB 
such  an  order.    The  proper  mode  of  making  these  available  by    li^J^qoi. 
way  of  execution  was  by  the  process  of  attachment.    Then  this     Dibtmot 
order  was  followed  by  an  order  directing  the  sale  of  the  goods.    Compant 
I  have  no  idea,  and  it  was  not  explained  in  argument,  by  what  pASKiNfloir. 
authority  such  orders  as  these  could  be  made.    The  plaintiffs      p^^j. 
could  have  issued  execution  in  t^e  ordinary  way  by  fi.  fa.  against 
the  goods,  but  I  do  not  see  what  authority  the  Court  had  to 
make  an  order  for  the  appointment  of  a  receiver  of  them,  and 
then  for  their  sale.    It  is  clear  that  these  orders  were  not  good 
by  way  of  legal  execution.   Then  is  there  any  pretence  for  saying 
that  they  are  good  by  way  of  equitable  execution  ?    Equity  has 
interposed  in  various  cases  to  assist  execution  at  law,  generally 
when  there  was  some  legal  difficulty  in  the  way  of  enforcing  the 
usual  legal  remedy.    No  such  case  was  made  out  here.    The 
only  authority  which  could  be  cited  for  the  judgment  creditors 
was  the  case  of  Whittaker  v.  Whiticiker  (1),  which  can  hardly  be 
considered  an  authority  on  this  point,  having  regard  to  the  fact 
that  the  point  does  not  seem  to  have  been  argued.  Undoubtedly, 
if  any  special  circumstances  had  existed  shewing  it  to  be  just  or 
convenient  to  make  the  order  for  a  receiver,  the  case  might  have 
been  different,  and  there  might  possibly  have  been  jurisdiction 
to  make  such  an  order  under  s.  25  of  the  Judicature  Act,  1873. 
But  the  counsel  for  the  judgment  creditors  were  obliged  to  admit 
that  they  had  no  materials  for  arguing  that  t&ere  were  any  such 
special  circumstances.    So  that  point  does  not  arise.    I  do  not 
say  that  there  would  have  been  no  jurisdiction  to  appoint  a  receiver 
under  that  section,  if  there  had  been  special  circumstances  in 
the  case  rendering  it  just  or  convenient  to  make  such  an  order. 
It  may  be,  for  instance,  that  an  order  could  be  made  for  appoint- 
ment of  a  receiver  to  hold  property  liable  to  execution,  to  prevent 
some  one  making  away  with  it,  or  to  get  in  debts,  where  under 
particular  circumstances  it  was  a  more  convenient  mode  of  pro- 
curing satisfaction  of  the  judgment  than  the  usual  process  of 
attachment.  No  special  circumstances  of  that  sort  were  shewn  in 
the  present  case. 

(1)  7  P.  D.  15. 
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1888  LoPESy  L.J.    I  agree.    In  this  case  the  plaintiffs  obtained 

Uavohbrvb  judgment,  and  the  judgment  debtor  was  possessed  of  certain 

j^j^j^^j^    chattels  and  entitled  to  certain  debts  which  could  have  been 

DiBTBioT    reached  by  the  ordinary  processes  of  execution.    The  plaintiffs 

OoKBASY    might  have  had  a  writ  of  fi.  fa.  for  the  seizure  and  sale  of  the 

PABmraov.    chattels,  and  they  might  have  attached  the  debts.    There  was 

nothing  to  preyent  their  obtaining  the  fruits  of  their  judgment 

by  ordinary  legal  process.    I  do  not  think  that  it  was  the  practice 

of  Courts  of  Equity  to  appoint  a  receiver  in  such  cases,  unless 

there  was  some  legal  impediment  to  execution  in  the  ordinary 

way.    It  was  urged  that  under  s.  25  of  the  Judicature  Act,  1873, 

an  order  for  a  receiver  niay  be  made  wherever  it  appears  to  be 

just  or  convenient.    I  agree  that  special  circumstances  may  be 

imagined  under  which  a  case  might  have  been  made  out  for  the 

application  of  that  section,  but  the  counsel  for  the  plaintiffs 

candidly  admitted  that  no  such  circumstances  were  made  out  in 

this  case,  and,  that  being  so,  I  do  not  think  the  case  is  one  to 

which  that  section  is  applicable.    With  regard  to  the  case  of 

WhittaJcer  v.  Whittdker  (1),  which  was  referred  to  as  the  only 

case  where  a  Court  had  made  an  order  similar  to  this,  appointing 

^      a  receiver  of  debts  under  s.  25,  it  does  not  appear  that  the  point 

as  to  appointment  of  a  receiver  was  argued,  and  I  do  not  think 

that  any  reliance  can  be  placed  on  that  case  as  an  authority 

that,  in  such  a  case  as  this,  a  receiver  can  be  appointed. 

'  Appeal  dismissed. 

Solicitors  for  appellant :   SJiaw,  Tremellen,  dk  Eiriman,  for 
P.  dk  J.  Watson. 

Solicitor  for  respondent :  A.  JET.  Crowiher^for  S.  Woodcock  &  Co. 

(1)  7  P.  D.  15. 

E.  L, 
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[IN  THE  COURT  OP  APPEAL.]  1888 

^00.80. 
In  be  SACKER.     Ex  parte  SACKER.  

Bankruptctf — Petitioning  Creditor — Beceiver  appointed  in  Action  in  Chancery 
Division— Bankruptcy  Act,  1883  (46  <fc  47  Vict,  c  62),  s.  6. 

In  an  action  in  the  Chancery  Division  a  receiver  was  appointed  to  collect  and 
receive  goods  comprised  in  a  charge  given  to  the  plaintiffs  by  one  of  the 
defendants,  including  therein  any  balance  of  the  proceeds  of  the  goods  so 
charged  in  the  hands  of  the  other  defendant  An  order  was  subsequently 
made  for  the  payment  by  the  last-mentioned  defendant  to  the  receiver  of  a 
specific  sum,  being  money  received  by  him  in  respect  of  the  proceeds  of  the 
goods,  and  comprised  in  the  charge : — 

Beidf  that  the  receiver  was  not  a  "creditor"  entitled  to  present  a  bankruptcy 
petition  against  such  defendant  within  the  meaning  of  s.  6  of  the  Bankruptcy 
Act,  1883. 

Ex  parte  Harris  (2  Ch.  D.  423)  explained  and  distinguished. 

Appeal  against  an  order  of  the  registrar  that  W.  B.  Crozier, 
who  had  been  appointed  receiver  in  an  action,  Boyle  y.  Saehery 
in  the  Chancery  Diyision,  should  be  at  liberty  to  proceed  with  a 
bankruptcy  petition  presented  by  him  against  D.  N.  Backer,  one 
of  the  defendants  to  the  jaction. 

The  action  was  brought  by  a  firm  of  Boyle,  Campbell,  Buxton, 
&  Co.,  against  Sa^ker  and  a  company  called  the  Bulk  Petroleum 
Company.  The  plaintiffs  by  their  statement  of  claim  alleged 
that  they  and  the  defendant  Sacker  had  carried  on  a  mercantile 
business  on  joint  account.  Fart  of  the  business  related  to  petro- 
leum oil,  and  that  part  was  afterwards  transferred  to  the  defendant 
company.  The  defendant  company  had  granted  to  the  plaintiffs 
a  charge  upon  the  oil  belonging  to  them,  as  a  security  for  advances 
which  the  plaintiffs  had  made  to  them,  and,  under  an  agreement 
between  Sacker  and  the  plaintiffs  and  the  defendant  company, 
Sacker  had  collected  in  Bussia  the  proceeds  of  the  sale  of  certain 
oil,  which  formed  part  of  the  assets  of  the  defendant  company. 
The  plaintiffs  claimed  (inter  alia)  an  account  of  all  dealings 
between  them  and  Sacker  in  respect  of  the  business  carried  on 
upon  joint  account,  and  to  have  the  affairs  of  that  business  wound 
up  by  the  Court ;  payment  by  Sacker  of  the  amount  which  should 
be  found  due  from  him  to  the  plaintiffs;   an  account  of  the 
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advances  made  by  the  plaintiffs  to  the  defendant  company ;  an 
account  of  the  sums  receiyed  by  Backer  in  respect  of  the  assets 
of  the  defendant  company ;  and  an  order  that  all  sums  received 
by  Backer  in  respect  of  the  assets  of  the  defendant  company 
should  be  paid  to  the  plaintiffs  in  discharge^  so  far  as  the  same 
would  extend^  of  the  advances  made  by  them  to  the  defendant 
company. 

In  June,  1888,  an  order  was  made  by  Chitty,  J.,  in  the 
action,  appointing  W.  B.  Crozier  **  to  collect,  get  in,  and  receive 
the  outstanding  assets,  property,  and  effects  of  the  business 
lately  carried  on  by  the  plaintiffs  and  the  defendant  Backer." 
And  the  Court  also  thereby  appointed  Crozier  "to  collect,  get 
in,  and  receive  the  outstanding  assets,  property,  and  effects  com- 
prised in  the  charges  given  to  the  plaintiffs  by  the  defendant 
company,  including  therein  any  balance  of  the  company's  moneys 
so  charged  in  the  hands  of  Backer."  In  August,  1888,  Chitty,  J., 
made  an  order  in  the  action  that  the  defendant  Backer  should 
pay  to  the  receiver  two  sums  of  34,500  roubles  and  5000  roubles, 
belonging  to  the  Bulk  Company,  which  he  had  received,  and 
which  were  comprised  in  the  charge  to  the  plaintiffs.  These 
sums  were  not  paid  by  Backer,  and  on  October  2, 1888,  Crozier 
filed  a  bankruptcy  petition  against  Backer,  alleging  that  Backer 
was  indebted  to  him  in  the  sum  of  3950Z.,  the  equivalent  in 
currency  of  89,500  roubles,  the  amount  directed  to  be  paid  by 
Backer  to  Crozier  under  the  order  of  August,  as  the  receiver 
appointed  in  the  action,  and  that  Backer  had  committed  an  act 
of  bankruptcy. 

On  the  hearing  of  the  petition  the  preliminary  objection  was 
taken  on  behalf  of  Backer,  that  the  receiver  was  not  a  good 
petitioning  creditor,  and  that  there  was  not  a  good  petitioning 
creditor's  debt.  The  registrar,  on  the  authority  of  Ex  parte 
Sarris  (1),  held  that  a  receiver  was  a  good  petitioning  creditor, 
and  made  the  order  above  stated. 

Backer  appealed. 


Herbert  Seed,  for  the  appellant.    The  registrar  acted  entirely 
on  the  authority  of  Ex  parte  Harris.  (1)    But  that  case  is  distin- 


(1)  2  Ch.  D.  428. 
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guishable  from  the  present  case,  because  there  the  receiver  was 
the  holder  of  a  bill  of  exchange  in  respect  of  which  he  could 
haye  maintained  an  action  against  the  debtor  in  his  own  name. 
That  was  the  real  ground  of  the  decision  in  that  case.  The 
receiver,  under  the  order  made  in  the  present  case,  is  not  a 
creditor  of  Sacker  within  the  meaning  of  ss.  5  and  6  (1)  of  the 
Bankruptcy  Act,  1883,  and  there  is  no  debt  due  to  him  from 
Sacker.  The  receiver  could  not  sue  Sacker  in  his  own  name  for 
the  sums  which  the  second  order  directs  Sacker  to  pay  to  him ; 
he  could  only  sue  him,  if  at  all,  in  the  names  of  the  parties  to 
the  action.  The  receiver  is  not  a  trustee  for  the  parties  to  the 
action ;  he  is  merely  an  official  of  the  Court  who  is  appointed  to 
collect  certain  assets,  and  then  to  hold  them  subject  to  the  order 
of  the  Court,  and  a  person  in  such  a  position  cannot  maintain  a 
bankruptcy  petition  against  a  person  who  is  directed  by  the 
Court  to  pay  to  him  moneys  forming  part  of  those  assets :  Ex 
parte  Muirhead.  (2) 

[He  was  stopped  by  the  Court.] 

BomeTy  Q.G.,  Sidney  Woolfy  and  /.  G.  Butcher,  for  the  receiver. 
The  registrar's  order  is  right,  though,  if  necessary,  Boyle  &  Co. 
might  be  added  as  co-petitioners.  The  two  sums  which  Sacker 
is  ordered  to  pay  to  the  receiver  are  not  part  of  the  assets  of  the 
joint  business ;  they  are  specifically  charged  by  the  Bulk  Com- 
pany in  favour  of  the  plaintiffs.  When  Sacker  received  those 
sums  he  would  owe  them  as  a  debt  to  Boyle  &  Co.  A  receiver 
appointed  in  an  action  to  receive  money  which  is  ordered  to  be 
paid  to  him  can  maintain  an  action  in  his  own  name  alone 
against  the  person  who  is  ordered  to  pay  the  money  to  him. 
Even  if  he  cannot  maintain  a  common  law  action,  he  can  claim 
in  equity :  HUh  v.  Beeves,  (3)  In  that  case  the  action  was  in 
the  nature  of  a  common  law  action  of  detinue  by  the  receiver 
in  a  partnership  action  to  recover  title-deeds  which  formed  part 
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(1)  By  8.  5  the  Court  is  authorized 
to  make  a  "  receiving  order  "  against 
a  debtor  "on  a  bankruptcy  petition 
being  presented  either  by  a  creditor 
or  by  the  debtor." 

By  8.  6  (1) :  ''  A  creditor  shall  not 


be  entitled  to  present  a  bankruptcy 
petition  against  a  debtor  unless  (inter 
alia)  (b)  The  debt  is  a  liquidated 
sum,  payable  either  immediately  or  at 
some  certain  future  time." 
(2)  2  Ch.  D.  22. 


(3)  31  W.  B.  209. 
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of  the  assets  of  the  partnership.  The  judgment  of  Bacon,  G.J., 
in  Ex  parte  Harris  (1),  shews  that  a  receiver  is  entitled  to 
take  proceedings  in  his  own  name  to  get  in  the  assets  which  he 
is  appointed  to  receiye.  And  that  judgment  did  not  depend 
merely  on  the  fact  that  the  receiyer  was  the  holder  of  a  bUl  of 
exchange.  In  Ex  parte  MtUrhead  (2)  the  payment  was  ordered 
to  be  made  under  the  provisions  of  the  Divorce  Act,  and  the 
decision  depended  upon  that.  A  receiver  stands  in  the  position 
of  a  trustee  towards  the  persons  who  are  ultimately  entitled  to 
the  money  which  he  is  appointed  to  receive.  The  receiver 
appointed  in  an  administration  action  to  get  in  the  estate  of  a 
testator  can  prove  on  behalf  of  the  estate  in  the  bankruptcy  of  a 
debtor  to  the  estate :  Armstrong  v.  Armstrong.  (3)  A  receiver  can 
also  in  his  own  name  distrain  for  rent :  Hughes  v.  Hughes.  (4) 
In  Evelyn  v.  Lewis  (5)  a  receiver  of  the  rents  of  real  estate  of  a 
testator  obtained  an  injunction  in  his  own  name  for  the  protection 
of  the  property. 

LoBD  EsHEB,  M.E.  If  there  were  any  real  doubt  as  to  the 
facts  of  this  case  or  as  to  the  law  I  should  not  be  inclined  to 
say  that  the  registrar  was  wrong  in  allowing  the  petition  to 
proceed,  because  the  question,  whether  of  law  or  of  fact,  could 
be  raised  afterwards.  And  I  am  not  surprised  at  the  course 
which  the  registrar  adopted  when  he  was  pressed  with  the  case 
of  Ex  parte  Harris.  (6)  But  I  think,  if  he  had  looked  at  the 
judgment  in  that  case,  he  might  have  come  to  the  conclusion 
that  the  head-note  did  not  accurately  represent  the  effect  of  the 
decision.  In  my  opinion  the  point  is  perfectly  clear,  and  it 
would  be  useless  to  allow  the  petition  to  proceed.  The  right 
course,  therefore,  would  have  been  to  dismiss  the  petition  at 
once. 

The  question  depends  entirely  on  whether  the  circumstances 
of  this  case  can  be  brought  within  s.  6  of  the  Bankruptcy  Act, 
1883 — whether  there  is  a  good  petitioning  creditor's  debt  That 
comprises  two  questions — (1),  whether  there  is  such  a  debt  that, 
if  the  petitioner  were  a  creditor  in  respect  of  it,  it  would  be 

(1)  2  Ch.  D.  at  p.  424.  (4)  1  Yes.  jun.  161. 

(2)  2  Ch.  D.  22.  (6)  3  Hare,  472.' 

(3)  Law  Rep.  12  Eq.  614.  (6)  2  Ch.  D.  423. 
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8  good  petitioning  creditor's  debt ;  and  (2),  whether,  if  the  debt       1888 
would  be  a  good  petitioning  creditor's  debt,  the  petitioner  can  be       xiru 
a  good  petitioning  creditor.    Sect.  6  assumes  that  the  debt  which     SAcfitn. 
will  support  a  bankruptcy  petition  must  be  a  debt  of  a  parti-     saokeb. 
cular  kind — a  liquidated  sum — owing  by  the  debtor  to  ^^uu^i^^^^ 
petitioning  creditor,  that  is,  owing  as  a  debt  by  the  debtor  to 
the  petitioning  creditor.    Is,  then,  the  sum  claimed  by  the  peti- 
tioner a  debt  owing  to  him  as  a  creditor  of  the  appellant  ?    The 
petitioner  is  a  receiver.    He  is  not  a  trustee.    There  is  no  debt 
due  to  him  from  the  appellant.    He  could  not  sue  for  this  sum 
of  money  in  his  own  name  either  at  law  or  in  equity.    Even  if 
he  could  by  the  authority  of  the  Court  sue  for  it  in  his  own 
name,  is  the  money  due  to  him  personally  either  at  law  or 
in  equity  ?    At  law  it  is  certainly  not.    The  debt  was  due  to 
another  person  for  whom  he  is  not  a  trustee.    The  money  will 
not  be  his  when  he  has  got  it.     Would  it  be  his  in  equity  ?    I 
apprehend  that  he  would  hold  it  subject  to  the  authority  of  the 
Court,  who  would  deal  with  it  according  to  the  circumstances  of 
the  case,  but  certainly  not  for  his  benefit. 

It  is  said  that  the  case  is  governed  by  Ex  parte  Harris.  (1) 
The  head-note  to  that  case  is,  **  A  receiver  in  Chancery  can  issue 
a  debtor's  summons  in  respect  of  a  sum  due  to  him  in  that 
character."  Is  that  general  proposition  justified  by  the  judg- 
ment ?  Bacon,  C. J.,  said,  "  It  is  the  receiver's  duty  to  receive 
and  get  in  the  estate.  He  gives  security  for  the  due  discharge 
of  his  duty.  He  is  bound  to  get  in  all  that  can  be  recovered." 
Those  propositions  are  perfectly  right;  but  no  conclusion  is 
drawn  from  them  in  the  judgment.  But  the  learned  judge  went 
on :  **  He  claims  too  as  the  holder  of  a  bill  of  exchange."  That 
made  all  the  difference.  If  the  receiver  was  the  holder  of  a  bill 
of  exchange  that  would  give  him  a  right  to  sue  at  law  in  his  own 
name.  That  judgment  therefore  really  was  that  the  receiver  in 
that  particular  case  was  a  good  petitioning  creditor,  because  he 
was  the  holder  of  a  bill  of  exchange,  and  consequently  by  the 
law  merchant  he  might  have  sued  on  it  and  recovered  the 
money  in  his  own  name,  holding  the  money,  when  he  had  got  it, 
as  a  trustee. 

(1)  2  Ch.  D.  423. 
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1888  Then  in  Ex  parte  Muirhead  (1)  it  was  decided  that  a  person 

liru       ^^^  stood  in  a  position  analogous  to  that  of  a  receiver  was  not  a 

Saokeb.     good  petitioning  creditor.    Why?  Because,  in  the  ordinary  sense 

Sagksb.     of  the  term,  and  within  the  meaning  of  the  6th  section  of  the 

iioidbh^,M.B.  Bankruptcy  Act,  he  was  not  a  '^  creditor  "  of  the  person  who  had 

been  ordered  to  pay  money  to  him.    A  ^'  creditor  "  in  that  section 

does  not  mean  a  person  who,  even  if  he  can  recover  a  sum  of 

money  in  his  own  name,  is  only  to  recover  it  as  an  officer  of  the 

Court,  for  the  purpose  of  enabling  the  Court  to  deal  with  it. 

Sect,  6  means  a  ^'  creditor  "  of  a  '^  debtor  "  in  the  ordinary  sense 

of  the  words.    In  Ex  parte  Muirhead  (1)  the  petitioner  was  not 

a  ''  creditor  "  within  the  meaning  of  the  Bankruptcy  Act,  1869. 

He  was  either  suing  under  the  practice  of  the  Court  of  Chancery 

for  the  purpose  of  bringing  money  into  court,  or  he  was  suing 

with  the  authority  of  the  Court  as  a  mere  servant  of  the  Court. 

That  was  the  ground  of  that  decision,  and  Ex  parte  Harris  (2)  is 

not  inconsistent  with  it.    If  Ex  parte  Harris  (2)  did  determine 

what  the  head-note  says  it  did,  I  can  only  say  that  I  do  not 

think  it  was  rightly  decided.    But  I  do  not  think  it  was  decided 

on  that  ground. 

HiUs  V.  Beeves  (3)  seems  to  me  to  have  no  bearing  on  the 
present  case. 

Fbt,  L.  J.  I  am  clearly  of  opinion  that  the  petitioner  is  not  a 
**  creditor"  of  Sacker  within  the  meaning  of  s.  6  of  the  Bankruptcy 
Act.  Buxton  &  Co.  have  brought  an  action  in  the  Chancery  Divi- 
sion against  Sacker  and  the  Bulk  Petroleum  Company,  and  in 
that  action  they  have  obtained  the  appointment  of  a  receiver, 
first,  of  the  assets  of  the  partnership  between  the  plaintiffs  and 
Sacker,  and,  secondly,  of  certain  assets  charged  in  favour  of  the 
plaintiffs  by  the  defendant  company,  including  any  balance  of 
the  company's  moneys  so  charged  in  the  hands  of  Sacker.  Sub- 
sequently another  order  was  made  directing  Sacker  to  pay  to  the 
receiver  a  certain  sum  of  money,  part  of  the  balance  of  the  com- 
pany's moneys  so  charged  which  was  in  his  hands.  If  that  be  so, 
it  is  plain  that  there  is  no  debt  due  from  Sacker  to  the  receiver. 

(1)  2  Gh.  D.  22.  (2)  2  Ch.  D.  423. 

(8)  31  W.  B.  209. 
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If  Sacker  owes  that  money  to  any  one,  it  would  appear  that  he 
owes  it  to  the  defendant  company.    The  plaintiffs  are  only  en-  " 
titled  to  the  benefit  of  the  charge  upon  it ;  there  is  no  debt  due 
by  Sacker  to  them.    If  any  debt  is  due  by  Sacker  to  the  plain- 
tiffs or  to  the  defendant  company,  the  receiver  is  only  appointed 
to  receiye  it ;  there  is  no  vesting  in  him  of  any  cause  of  action 
vested  in  them.  Whatever  cause  of  action  they  had  still  remains 
vested  in  them.    It  has  been  suggested  that  the  receiver  could 
have  maintained  an  action,  either  at  law  or  in  equity,  against 
Sacker  to  enforce  the  payment  of  this  sum  of  money.    In  my 
opinion  he  could  not.    I  cannot  conceive  how  he  could  frame 
an  action  at  law.     There  could  be  no  assumpsit,  for  there  is 
no  legal  debt  due  to  him.    Nor  do  I  see  how  he  could  have 
proceeded  in  equity,  for  there  is  no  equitable  debt  due  from 
Sacker  to  him.    The  only  mode  that  I  know  of  by  which  the 
obligation  imposed  by  the  order  could  be  enforced  against 
Sacker  would  be  by  a  proceeding  in  the  Chancery  action  for  con- 
tempt, to  compel  his  obedience  to  the  order,  and,  according  to  the 
ordinary  practice,  such  a  proceeding  would  be  taken,  not  by  the 
receiver,  but  either  by  the  plaintiffs  or  by  the  co-defendants, 
that  is,  by  the  person  who  is  interested  in  the  enforcement 
of  the  order.    There  is  no  debt  of  any  kind  due  from  Sacker  to 
the  receiver ;  consequently  he  is  not  a  good  petitioning  creditor, 
and  the  petition  cannot  be  maintained.    Whether  the  receiver 
could  prove  in  respect  of  this  sum  in  the  bankruptcy  of  Sacker 
it  is  not  necessary  now  to  consider.  As  a  general  rule,  a  receiver 
cannot  maintain  an  action  to  compel  obedience  to  an  order  for 
the  delivery  of  goods  or  the  payment  of  money  to  him  by  a  party 
to  the  action.     There  may,  no  doubt,  be  exceptional  cases  in 
which  a  receiver  can  bring  an  action  in  his  own  name— when,  for 
instance,  he  is  the  holder  of  a  bill  of  exchange.    In  that  case  he 
can  maintain  an  action,  not  because  he  is  a  receiver,  but  because 
he  is  the  holder  of  the  bill.   So,  too,  if  he  is  possessed  of  chattels 
as  receiver,  and  those  chattels  are  unlawfully  detained  from  him, 
he  may  well  be  able  to  maintain  an  action  to  recover  them  as 
being  the  person  in  possession  of  them,  quite  independently  of 
the  fact  that  he  is  a  receiver.    And  there  may  be  other  cases  in 
which,  having  an  independent  cause  of  action,  the  fact  that  he  is 
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receiver  does  not  disqualify  him  from  sning.    Bat  in  such  cases 
he  does  not  sue  in  his  character  of  receiver. 

LoPESy  L.J.  In  my  opinion  the  receiver  is  not  a  good  peti- 
tioning creditor  and  the  alleged  debt  is  not  a  good  petitioning 
creditor's  debt.  To  constitute  a  good  petitioning  creditor's  debt 
the  alleged  debt  must  be  certainly  due  and  payable  to  the  person 
who  presents  the  petition.  There  is  no  debt  due  to  this  receiver. 
He  could  not  maintain  an  action  of  debt  for  this  money  in  his 
own  name. 

Our  attention  has  been  called  to  three  cases.  The  first  was 
Ex  parte  Harris  (1),  upon  the  head-note  of  which  the  registrar 
appears  to  have  acted.  But  I  think  the  judgment  does  not  bear 
out  the  head-note.  The  receiver  in  that  case  was  not  merely 
a  receiver,  he  was  the  holder  of  a  bill  of  exchange,  and  therefore 
a  creditor,  and  as  the  holder  of  the  bill  he  was  entitled  to 
maintain  an  action  upon  it  in  his  own  name.  That  I  believe  to 
have  been  the  ground  of  the  decision.  HilU  v.  Beeves  (2)  was 
entirely  different  from  the  present  case.  There  the  receiver  was 
in  possession  of  certain  title-deeds  as  a  bailee,  and  he  sued  by 
virtue  of  the  special  property  which  as  bailee  he  had  in  them. 
He  did  not  sue  as  receiver.  The  judgment  in  Ex  parte  Muir^ 
head  (3)  is  entirely  in  accordance  with  our  present  decision. 


Appeal  allowed.  (4) 


Solicitors  for  appellant :  Piesse  dk  Son. 
Solicitors  for  respondent :  Foss  dk  Ledsam. 


(1)  2  Ch.  D.  423. 

(2)  31  W.  R.  209. 

(3)  2  Gh.  D.  22. 


(4)  Leave  to  amend  the  petition  by 
joining  the  persons  beneficiaUy  inte- 
rested as  co-petitioners,  was  refused. 


W.  L.  C. 
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[IN  THE  COURT  OF  APPEAL.]  ^^^ 

Nov,2Z. 

Ix  BE  DICKINSON.    Ex  parte  CHARRINGTON  &  CO.  


Bankruptcy — '*  Secured  Creditor  " — Judgment  Creditor — Equitable  Execution — 
Order  appointing  Beceiver  of  Chattels — Bankruptcy  Act,  1883  (46  &  47 
Viet.  e.  62),  m.  9,  45, 168. 

A  judgment  creditor  obtained  an  order  appointing  a  receiver  '*  to  receive  the 
stock-in-trade  and  other  property  and  effects  belonging  to  '*  the  judgment  debtor, 
without  prejudice  to  certain  rights,  all  further  questions  being  reserved  imtil 
the  further  order  of  the  Court.  The  receiver  took  possession  of  the  goods 
under  this  order,  and  continued  in  possession  of  them  until  a  receiving  order  in 
bankruptcy  was  made  against  the  debtor.  No  part  of  the  goods  had  been  then 
sold.    The  debtor  was  afterwards  adjudicated  bankrupt : — 

Beld  (afiSrming  the  decision  of  Cave,  J.),  first,  that  the  order  appointing  the 
receiver  did  not  make  the  judgment  creditor  a  **  secured  creditor  "  of  the  bank- 
rupt within  the  meaning  of  s.  9  of  the  Bankruptcy  Act,  1883 ;  secondly,  that, 
if  it  did,  8.  45  applied,  and  the  execution,  not  having  been  completed  by  sale 
before  the  date  of  the  receiving  order,  could  not  prevail  as  against  the  title  of 
the  trustee  in  the  bankruptcy. 

Appeal  against  an  order,  made  by  Cave,  J.,  on  the  application 
of  the  trustee  in  the  bankruptcy  of  Alfred  Dickinson,  by  which  it 
was  declared  that  a  sum  of  722Z.  19a.  1(2.,  which  was  in  the  hands 
of  the  Chief  Official  Receiver,  was  the  property  of  the  trustee,  and 
the  Chief  Official  Beceiver  was  directed  to  pay  the  same  to  the 
trustee. 

It  appeared  that  the  bankrupt  was  a  licensed  victualler,  who 
carried  on  his  business  at  two  public-houses  called  the  Green 
Dragon  and  the  Bedford  Hotel.  On  December  6, 1887,  Messrs. 
Charrington  &  Co.  recovered  judgment  against  him  in  an  action 
in  the  Queen's  Bench  Division  for  £2930  Is,  5d.  On  Decem- 
ber 7  the  judgment  creditors  applied  at  chambers  for  an  order 
appointing  a  receiver  of  the  bankrupt's  stock-in-trade  and  effects, 
and  the  Divisional  Court  to  whom  the  matter  was  referred  made 
on  the  9th  an  order  in  the  following  terms :  '^  It  is  ordered  that 
G.  C.  Croft,  one  of  the  above-named  plaintiffs,  be  appointed 
without  security  until  further  order  to  receive  the  stock-in-trade, 
utensils  and  implements  of  trade,  furniture,  and  other  property 
and  effects  belonging  to  the  defendant,  and  unincumbered  by 
any  mortgage  or  other  document  or  process  of  law,  at  the  Oreen 
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Dragon  public-honse  and  also  at  the  Bedford  Hotel  public-house, 
but  without  prejudice  to  the  rights  of  any  prior  incumbrancer  or 
his  possession  (if  any),  or  to  the  rights  of  the  landlord  of  the  said 
Chabbimqton  premises.  And  it  is  ordered  that  all  further  questions  be  re- 
served until  further  order."  After  this  order  had  been  made  the 
goods  remained  in  the  possession  of  the  receiver  (except  such 
parts  of  them  as  were  sold  in  the  ordinary  way  of  trade  in  the 
carrying  on  of  the  business)  until  January  13,  1888,  when  a 
receiving  order  in  bankruptcy  was  made  against  the  bankrupt 
on  his  own  petition,  and  he  was  subsequently  adjudicated  a 
bankrupt. 

The  question  then  arose  whether  the  trustee  in  the  bankruptcy 
or  the  judgment  creditors  were  entitled  to  the  goods. 

Nov.  5.  Winslowy  Q.O.f  and  CoUy  for  the  trustee. 

J7am»  CcUins,  Q.C.,  and  McOall,  for  the  judgment  creditors. 

Cave,  J.,  held  that  the  judgment  creditors  had  by  the  order 
appointing  the  receiver  obtained  nothing  more  than  equitable 
execution  against  the  goods  of  the  debtor ;  that  s.  45  applied  to 
such  an  execution ;  and  that,  the  execution  not  having  been 
completed  by  sale  before  the  date  of  the  receiving  order,  the 
judgment  creditors  could  not  retain  the  benefit  of  it  as  against 
the  trustee  in  the  bankruptcy.  ^ 

The  judgment  creditors  appealed. 

Henn  Collins,  Q.C,  aijd  McCall,  for  the  judgment  creditors. 
The  appellants,  by  virtue  of  the  order  appointing  the  receiver, 
became  *^  secured  creditors  "  of  Dickinson  within  the  meaning  of 
sub-s.  2  of  s.  9  (1)  of  the  Bankruptcy  Act,  1883,  and  they  are, 


Sect.  9:  *'(1)  On  the  making  of  a 
reoeiying  order  an  official  receiver 
shall  be  thereby  constituted  receiver 
of  the  property  of  the  debtor,  and 
thereafter,  except  as  directed  by  this 
Act,  no  creditor  to  whom  the  debtor 
is  indebted  in  respect  of  any  debt 
provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person 


of  the  debtor  in  respect  of  the  debt, 
or  shall  commence  any  action  or  other 
legal  proceedings  unless  with  the  leave 
of  the  Court,  and  on  such  terpas  as  the 
Court  may  impose. 

'<(2)  But  this  section  shall  not 
affect  the  power  of  any  secured  credi- 
tor to  realize  or  otherwise  deal  with 
his  security  In  the  same  manner  as  he 
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therefore  entitled  to  the  benefit  of  their  secarity  notwithstanding  1888 
the  receiving  order  in  bankmptcy :  Ex  parte  Boche  (1) ;  Ex  parte  ^.^^ 
IFfHtaifw.  (2)  BxpAETi 

The  order  appointing  the  receiver  was  an  equitable  execution —  Ch^mhotoh 
an  actual  ^'  delivery  of  the  goods  in  execution  "  to  the  appellants : 
Em  parte  Evans  (3) ;  AngfUhltaiian  Bank  v.  Daiviea  (4) ;  Salt  v. 
Cooper  (5).  The  power  given  to  the  High  Court  by  sub-s.  8  of 
8.  25  of  the  Judicature  Act,  18739  to  appoint  a  receiver,  "  in  all 
cases  in  which  it  shall  appear  to  the  Court  to  be  just  or  con- 
venient "  to  do  sOy  is  a  much  more  extensive  power  than  that 
which  the  Court  of  Chancery  possessed  before  the  Act :  In  re 
Pope.  (6) 

Sect.  45  of  the  Act  does  not  apply  to  such  an  execirtion  as  this, 
which  is  not  capable  of  being  completed  by  seizure  and  sale. 
The  creditors  have  done  all  that  they  can  do.  There  might  be 
hereafter  a  realization  by  means  of  a  sale  of  the  goods,  but  the 
title  of  the  appellants  was  complete  by  the  appointment  of  the 
receiver. 

If  the  decision  of  Cave,  J.,  is  right,  it  would  not  have  been 
necessary  to  abolish  writs  of  elegit  as  regards  goods  by  s.  146, 
and  thus  to  do  away  with  the  decision  in  Ex  parte  Abbott  (7). 


would  have  been  entitled  to  realize  or  pleted  by  seizure  and  sale ;  an  attach- 

deal  with  it  if  this  section  had  not  ment  of  a  debt  is  completed  by  receipt 

been  passed."  of  the  debt ;  and  an  execution  against 

Sect.  45 :  '^  (1 )  Where  a  creditor  has  land  is  completed  by  seizure,  or,  in  the 

issued  execution  against  the  goods  or  case  of  an  equitable  interest,  by  the 

iands  of  a  debtor,  or  has  attached  any  appointment  of  a  receiver." 

debt  due  to  him,  he  shall  not  be  en-  Sect.  168 :  "  In  this  Act  unless  the 

titled  to  retain  the  benefit  of  the  exe-  context    otherwise    requires "  (inter 

cution    or    attachment   against    the  alia):  "'Secured  creditor'   means  a 

trustee  in  bankruptcy  of  the  debtor,  person  holding  a  mortgage,  charge,  or 

unless  he  has  completed  the  execu-  lien  on  the  property  of  the  debtor,  or 

tion  or  attachment  before  the  date  of  any  part  thereof,  as  a  security  for  a 

the  receiving  order,  and  before  notice  debt  due  to  him  from  the  debtor." 

of  the  presentation  of  any  bankruptcy  (1)  Law  Bep.  6  Ch.  795,  799. 

petition  by  or  against  the  debtor  or  of  (2)  Law  Hep.  7  Gh.  314,  817. 

the  commission  of  any  available  act  of  (3)  13  Ch.  D.  252,  257. 

bankruptcy  by  the  debtor.  (4)  9  Gh.  D.  275. 

**  (2)  For  the  purposes  of  this  Act,  (5)  16  Ch.  D.  544. 

an  execution  against  goods  is  com-  (6)  17  Q.  B.  D.  743,  749. 

(7)  15  Oh.  D.  447. 
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1888        Under  the  Baukzuptcy  Act,  18699  &  ^nt  of  elegit  was  a  casus 
Ibtrb       omissus,  and  this  kind  of  equitable  execution  is  equally  a  casus 
*   omissus  under  the  Bankruptcy  Act,  1883. 
CHABmoToir      [Lopes,  L.J.,  referred  to  Maekof/  y.  MerriU,  (1)] 

Edwards  y.  Edwards  (2)  shews  that  the  appointment  of  the 
zeoeiyer  took  effect  from  the  date  of  the  order. 

Window,  Q.C^  and  CoU,  for  the  trustee,  were  not  heard. 

LoBD  EsHEBii  M.B.  I  think  the  judgment  of  Caye,  J.,  must 
be  affirmed. 

The  case  has  been  argued,  first,  upon  the  effect  of  s.  9  of  the 
Bankruptcy  Act,  1883.  It  is  admitted  that,  unless  sub-s.  2  of 
s.  9  applies,  the  title  of  the  trustee  in  the  bankruptcy  to  the 
goods  in  question  must  haye  priority  oyer  that  of  the  appellants. 
It  is  said  that  the  order  of  December  9  appointing  the  receiyer 
made  the  appellants  ''  secured  creditors  "  within  the^  meaning  of 
subns.  2.  Now  s.  168  says  that  the  expression  **  secured  creditor  " 
in  the  Act  ^'  means "  (it  does  not  say  **  includes  ")  **  a  person 
holding  a  mortgage,  charge,  or  lien  on  the  property  of  the 
debtor,  or  any  part  thereof,  as  a  security  for  a  debt  due  to  him 
from  the  debtor."  It  is  not  pretended  that  the  order  appointing 
the  receiyer  gaye  the  appellants  any  mortgage  or  charge  on  the 
property  of  the  debtor,  but  it  is  said  that  by  means  of  the  receiyer 
they  hold  a  lien  upon  the  property  of  the  debtor  which  he 
receiyed  as  a  security  for  their  debt.  How  can  the  possession  of 
a  receiyer  establish  a  lien  in  fayour  of  the  creditor  at  whose 
instance  he  was  appointed  ?  Does  the  receiyer  hold  the  goods  so 
as  to  giye  the  creditor  possession  of  them  ?  He  holds  the  goods 
as  agent  for  the  Court,  not  for  the  creditor.  There  cannot,  there- 
fore, be  a  possessory  lien  of  the  creditor.  Is  there  any  other 
lien?  In  my  opinion  the  receiyer  appointed  under  such  an 
order  does  not  hold  the  goods  for  the  creditor  at  all ;  he  holds 
them  for  the  Court  in  order  that  it  may  decide  the  right  to  them. 
I  think  the  case  does  not  come  within  sub-s.  2  at  all,  for  the 
appellants  haye  neither  mortgage,  charge,  nor  lien  upon  any  part 
of  the  property  of  the  debtor. 

But  it  is  argued  that  the  order  appointing  the  receiyer  is  a 

(1)  34  W.  B.  433.  (2)  1  CL  D.  464. 
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delivery  in  exeontion  of  the  goods  to  the  appellants,  and  so  makes       1388 
them  secured  creditois.    If  it  is  a  deliyery  of  the  goods,  but  it       ih  m 
is  not  to  be  followed  np  by  any  further  step  in  fietyour  of  the   ^^™^^- 
creditor,  how  is  it  an  **  execution  "  ?     It  is  suggested  that  the  Csabbimotov 

Court  might  afterwards  make  an  order  for  the  sale  of  the  goods,       ' 

but  it  is  not  said  whether  it  would  be  an  order  that  the  receiver  ^^^  ^^'  ^'^ 
should  sell  the  goods  and  hand  over  the  proceeds  of  sale  to  the 
creditor,  or  that  the  creditor  should  himself  sell  the  goods,  and 
retain  the  proceeds.  If  it  were  possible  that  such  an  order  could 
be  made,  s.  45  would  then  apply.  If  there  never  can  be  a  realisa- 
tion of  the  judgment  debt  under  this  order  for  the  appointment 
of  a  receiver,  how  can  it  be  a  delivery  in  execution  ?  If,  on  the 
other  hand,  it  is  a  delivery  in  execution,  it  certainly  comes 
within  the  terms  of  s.  45,  that  a  creditor  who  has  issued  execution 
against  the  goods  of  a  debtor  shall  not  be  entitled  to  retain  the 
benefit  of  the  execution  against  thB  trustee  in  bankruptcy  of  the 
debtor,  **  unless  he  has  completed  the  execution  before  the  date 
of  the  receiving  order,"  that  is,  by  seizure  and  sale.  If,  there- 
fore, the  order  appointing  the  receiver  can  be  said  to  be  a 
'*  seizure  '*  of  the  goods  which  might  result  in  a  sale,  it  has  not 
been  completed  by  sale.  In  my  opinion  the  order  is  not  an 
execution  at  all,  and,  therefore,  it  is  not  within  sub-s.  2  of  s.  9 ; 
and,  if  it  is  an  execution,  it  is  met  by  s.  45.  I  prefer,  however, 
to  base  my  judgment  distinctly  on  this,  that  such  an  order 
appointing  a  receiver  of  goods  does  not  make  the  creditor  who 
obtains  it  a  '*  secured  creditor  "  within  the  meaning  of  s.  0. 

Fbt,  L.  J.  Before  the  Judicature  Act  the  Court  of  Chancery 
exercised  a  jurisdiction  in  aid  of  judgments  at  law,  and  that 
jurisdiction  was  most  frequently  exercised  in  the  case  of  a  writ  of 
elegit  against  land  by  the  appointment  of  a  receiver  of  the  rents 
and  profits  of  the  land,  which,  when  he  had  received  them,  were 
paid  into  court  by  the  receiver,  and  in  course  of  time  were  paid 
out  to  the  judgment  creditor  in  satisfaction  pro  tanto  of  his 
judgment.  In  this  way  he  obtained  payment  of  the  money  to 
which  he  was  entitled  under  his  judgment.  There  were,  no 
dotibt,  some  other  cases  in  which  the  Court  of  Chancery  would 
assist  a  creditor  who  had  issued  a  fi.  feu  against  goods  under  a 
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1888       judgment  at  law.    This  was  the  extent  of  the  jurisdiction  of  the 
iHBi       Court  of  Chancery  in  aid  of  a  judgment  at  law  before  the  Judica- 
DioraeoH.    ture  Act     That  Act,  by  s.  25,  sub-s.  8,  enabled  the  High  Court 
OHABBoroTON  to  appoiut  a  receiver  ^'  in  all  cases  in  which  it  shall  appear  to  the 
*  Court  just  or  conyenient  that  such  order  should  be  made,"  and  it 

Frj,  L.J.  ^  under  the  jurisdiction  thus  conferred  that  the  order  now  in 
question  has  been  made.  The  order  does  not  authorize  the 
receiver  to  receive  any  money.  It  empowers  him  to  take  posses- 
sion of.  and  to  hold  certain  chattels  and  effects  belonging  to  the 
judgment  debtor,  and,  in  my  opinion,  that  is  all  which  he  can 
do  under  the  order.  Whether  any  further  order  can  be  made 
authorizing  him  to  do  anything  else  I  really  do  not  know. 

This  being  the  position  of  things,  the  question  which  we  have 
to  decide  is,  whether,  by  virtue  of  the  order,  the  judgment 
creditor  is  a  "  secured  creditor "  within  the  meaning  of  s.  9  of 
the  Bankruptcy  Act.  fiy  virtue  of  sub-s.  1  the  obvious  effect  of 
a  receiving  order  in  bankruptcy  is  (but  for  the  saving  clause  in 
sub-s.  2)  to  put  an  end  to  any  right  which  the  creditor  may  have 
obtained  by  means  of  the  order* appointing  the  receiver.  But 
then  comes  the  proviso  contained  in  sub-s.  2,  which  must  be  read 
in  connection  with  the  definition  of  the  term  ''  secured  creditor  " 
contained  in  s.  168.  If  the  appellants  be  ^*  secured  creditors  "  I 
have  not  the  slightest  idea  how  they  could  realise  their  security 
under  the  order  which  appointed  the  receiver.  But,  in  my  judg- 
ment, they  are  not  secured  creditors  at  all.  It  is  admitted  that  they 
do  not  hold  any ''  mortgage  "  on  the  property  of  the  debtor.  How 
does  the  order  create  any  "  charge  "  on  the  property  ?  It  only 
directs  the  person  mentioned  in  it  to  receive  the  specified  pro- 
perty without  prejudice  to  certain  rights,  all  further  questions 
being  reserved  until  the  further  order  of  the  Court  It  is  equally 
plain  to  me  that  the  order  creates  no  lien  on  the  debtor's  pro- 
perty in  favour  of  the  receiver,  and  it  certainly  creates  none  in 
favour  of  the  judgment  creditors,  who  have  no  possession  of  the 
property. 

But  s.  45  has  also  a  very  material  bearing  on  the  question.  It 
provides  that  a  creditor  who  has  issued  execution  against  the 
goods  of  a  debtor  shall  not  be  entitled  to  retain  the  benefit  of 
the  execution  against  the  trustee  in  bankruptcy  of  the  debtor, 
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unless  he  has  completed  the  execution  by  seizure  and  sale  before       188S 
the  date  of  the  receiving  order.    I  do  not  understand  how  the       bM 
order  which  appointed  the  receiver  could  ever  be  an  execution    ^o™'«>>'' 
at  ally  for  no  money  would  ever  be  received  by  the  judgment  CHABEZNOToir 
creditors  by  virtue  of  it.    But,  if  the  order  amounted  to  execution       *^' 
against  the  goods  of  the  debtor,  then  it  was  not  completed  before      ^*  ^^' 
the  date  of  the  receiving  order.    The  appellants  are  in  this 
dilemmar— either  they  have  issued  execution  against  the  debtor's 
goods  or  they  have  not    If  they  have  not,  their  argument  fails 
entirely ;  if  they  have,  the  execution  was  not  completed  before 
the  date  of  the  receiving  order,  and  they  cannot,  therefore, 
retain  the  benefit  of  the  execution  as  against  the  trustee  in  the 
bankruptcy. 

Lopes,  L.  J.    I  am  of  the  same  opinion,  and  I  have  nothing 
to  add. 

Appeal  dismissed. 

Solicitors  for  the  judgment  creditors :  Loxley  dk  Marley. 
fioUcitors  for  trustee :  Nash,  Field  dk  Withers. 

W.L.a 


[IN  THE  COUBT  OP  APPEAL.]  Dee.  7. 

In  be  DAVIS  &  CO.    Ex  pabtk  RAWLINGS. 

BiU  of  Sale — Bankmptci^ — "  Licerue  to  take  possession  qf  personal  chattels  as 
security  for  a  debt " — Assignment  of  Bights  under  Agreement  for  Hire  and 
Purchase  of  Furniture — Assignment  of  Future  Payments — Validity  as 
against  Trustee  in  Bcmkruptcy  of  Assignor. 

An  agreement  for  the  hire,  and  ultimate  purchase  by  the  hirer,  of  specified 
articles  of  furniture,  provided  that,  on  payment  by  the  hirer  of  an  agreed  price, 
which  was  to  be  paid  in  a  fixed  number  of  periodical  instalments,  the  articles 
should  become  his  property,  but  that,  until  the  agreed  price  had  been  fully  paid, 
they  should  remain  the  property  of  the  lender.  It  was  further  provided  that,  if 
default  should  be  made  in  the  punctual  payment  of  the  hire,  the  lender  might 
immediately  enter  upon  the  dwelling-house  of  the  hirer  and  take  possession  of, 
and  remove  and  sell  the  goods. 

During  the  currency  of  this  agreement  the  lender  assigned  all  his  right  and 
interest  under  the  agreement  to  a  person  who  had  lent  him  money,  as  security 
for  the  advance,  authorizing  him,  if  default  should  be  made  in  repayment  of  the 
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1888         loan  as  agreed,  to  exercise  all  the  powers  contained  in  tbe  hiring  agreement^ 
-  until  the  balance  due  to  him  should  have  been  repaid : — 


lbs  sx  w 

Dayis  &  Ga       ^'^  ^l^at  this  assignment  was  not  a  ''  bill  of  sale  "  within  the  meaning  of 

Bx  PABTK     ^'  ^  °^  *^®  ^^^  °^  ^^^  -^^*»  ^^'^^  * 

Bawlings,       SM  also,  that  the  licence  to  enter  and  take  possession  of  the  goods  waa 

not  capable  of  being  assigned. 

Brown  v.  Metropolitan  Countiea  Life  Assurance  SoeUty  (28  L. J.  (Q.  B.)  236^ 
followed. 

Edd  also,  that  the  assignment  of  the  instalments  which  accrued  due  under 
the  hiring  agreement  after  the  commencement  of  tiie  bankruptcy  of  the  assignor 
was  valid  as  against  the  trustee  in  the  bankruptcy. 

Ex  parte  NichoU  (22  Ch.  D.  782)  distinguished. 

AppeaIi  by  the  trustee  in  the  bankmptoy  of  J.  &  H.  Davis 
(trading  as  Dayis  &  Go.)  against  the  refusal  by  Cave,  J.,  of  an 
application  by  the  trustee  for  a  declaration  that  he  was  entitled 
to  the  benefit  of  certain  agreements  for  the  hire  and  purchase  of 
furniture^  which  had  been  entered  into  by  the  bankrupts^  who 
were  dealers  in  furniture. 

In  March,  1886,  by  a  deed  made  between  the  bankrupts  and 
E.  Fuchsbalg,  after  a  recital  that  Fuchsbalg  had  agreed  to  lend 
the  bankrupts  10007.  upon  the  security  of  certain  hiring  agree* 
ments,  in  consideration  of  140Z.  by  way]  of  bonus,  and  that  the 
11402.  was  to  be  repaid  by  monthly  instalments  of  47Z.  10«. 
until  the  whole  1140Z.  was  paid,  the  bankrupts  assigned  to 
Fuchsbalg  "  all  their  right  or  interest  in  the  aforesaid  hire  agree- 
ments as  set  out  in  the  schedule  annexed  thereunto."  Provided^ 
that,  so  long  as  they  should  faithfully  pay  the  aforesaid  instal- 
ments at  the  time  specified,  then  Fuchsbalg  should  not  exercise 
any  of  the  powers  conferred  by  the  said  agreements  upon  the 
bankrupts,  or  by  virtue  of  the  deed  of  assignment  upon  him,  but,, 
should  default  be  metde  in  payment  of  any  of  the  instalments  at 
the  time  specified,  Fuchsbalg  should  be  at  liberty  to  exercise  all 
the  powers  oontained  in  the  aforesaid  agreements  until  the  whole 
balance  then  due  to  him,  together  with  the  costs,  Ac.,  had  been 
repaid  him,  and  for  that  purpose  the  bankrupts  did  thereby  con- 
sent and  authorize  Fuchsbalg  to  use  their  names  for  all  purposes 
in  oonneetion  with  the  said  agreements,  and  nominated^  consti-' 
tuted,  and  appointed  him  their  attorney  for  the  purposes  aforesaid^ 
but  not  otherwise.  The  schedule  to  the  deed  contained  the  par- 
ticulars of  a  number  of  hire  agreements  which  had  been  entered 
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into  between  the  bankrupts  and  various  persons  whose  names-  1888 
were  given^  for  the  purchase  of  furniture  at  a  price  to  be  paid  by  jj^^a 
means  of  weekly,  monthly,  or  quarterly  instalments.  These  agree-  ^"^^^  *  ^^ 
menta  were  all  made  in  the  same  form.  One  of  them  (which  may  BAWLiir<». 
be  taken  as  a  specimen)  was  dated  September  15, 1884,  and  was 
made  between  the  bankrupts  (called  the  lenders),  and  a  Mrs.  Harris 
(called  the  hirer),  and  by  it  the  lenders  agreed  to  let  to  the 
hirer,  who  agreed  to  take  on  hire  for  use  in  her  dwelling-house, 
the  several  articles  specified  in  an  annexed  inventory,  which 
were  of  the  agreed  value  of  747. 18«.  The  hirer  was  to  pay  to  the 
lenders  the  sum  of  8Z.  per  quarter  for  the  hire  of  the  said  goods 
until  the  full  sum  of  742. 18«.  should  be  paid.  (4.)  ''  K  default 
be  made  in  the  punctual  payment  of  the  hire,  the  lenders  may, 
immediately  after  such  default,  take  possession  of  and  remove 
and  sell  the  said  goods,  and  for  that  purpose  may  enter  and 
remain  upon  the  said  dwelling-house,  or  may  sell  the  said  goods 
by  auction  on  the  said  dwelling-house.  If  admission  to  the  said 
dwelling-house  cannot  be  obtained  in  the  usual  manner,  the 
lenders  and  their  agents  may  break  open  the  outer  and  inner 
doors  and  the  windows,  for  the  purpose  of  obtaining  admission. 
(5.)  When  the  sum  of  74Z.  18^.  shall  have  been  paid  by  the  hirer, 
the  said  goods  shall  become  her  property ;  but,  until  the  said 
amount  shall  have  been  fully  paid,  they  shall  remain  the  property 
of  the  lenders." 

In  May,  1887,  Fuchsbalg  gave  notice  of  the  assignment  of 
March,  1886,  to  each  of  the  hirers  of  furniture  under  the  hiring 
agreements  mentioned  in  the  schedule  to  that  assignment. 

In  May,  1887,  a  receiving  order  was  made  against  J.  &  H. 
Davis  on  their  own  petition  filed  on  May  19,  and  they  were 
afterwards  adjudicated  bankrupts. 

At  the  date  of  the  receiving  order  there  remained  due  to 
Fuchsbalg  on  the  security  of  the  assignment  to  him  about  6002., 
and  he  subsequently  received  from  the  hirers  payments  which 
became  due  under  the  hiring  agreements.  The  trustee  in  the 
bankruptcy,  having  applied  to  Cave,  J.,  sitting  in  bankruptcy, 
for  a  declaration  that  he  as  trustee  was  entitled  to  the  benefit  of 
the  agreements  set  forth  in  the  schedule  to  the  assignment  above 
mentioned,  and  of  all  moneys  paid,  due,  or  growing  due  there- 
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1888        under  and  received  by  Fachsbalg,  Cave,  J.,  on  November  13, 

js  BB       1888,  following  his  own  decision  on  the  same  day  in  In  re  Davis 

AVIS  &  Oo.  ^  Q^^  Pipe*8  Case  (1),  dismissed  the  application,  on  the  ground 

Bawlikob.    that  the  deed  of  March,  1886,  was  a  valid  assignment  of  choses 

in  action. 

The  trustee  appealed. 

Cooper  WiUiSy  Q.C,  and  Boss  Innes,  for  the  appellant.  First,  the 
assignment  to  Fuchsbalg  of  the  benefit  of  the  hiring  agreements 
was  a  "  bill  of  sale  "  within  the  meaning  of  the  Bills  of  Sale 
Acts,  and  is  void  for  non-compliance  with  the  provisions  of  the 
Acts.  The  definition  of  the  expression  "  bill  of  sale  "  in  s.  4  of 
the  Bills  of  Sale  Act,  1878,  includes  *^  powers  of  attorney,  autho- 
rities, or  licenses  to  take  possession  of  personal  chattels  as  secu- 
rity for  any  debt,  and  also  any  agreements,  whether  intended  or 
not  to  be  followed  by  the  execution  of  any  other  instrument,  by 
,  whicharightmequitytoanyper8onalchattel8,ortoanycharge 
or  security  thereon,  shall  be  conferred."  The  hiring  agreements 
empower  the  lenders  of  the  furniture  in  certain  events  to  seize 
the  articles  which  are  hired  in  the  house  of  the  hirer,  and  to 
remove  them,  and  the  benefit  of  that  licence  to  seize  is  assigned 
to  Fuchsbalg,  and  he  is  authorized  to  use  the  name  of  the  bank- 
rupts in  connection  with  the  agreements.  There  is  a  licence  to 
Fuchsbalg  to  do  whatever  the  bankrupts  could  do  under  the 
agreements.  The  power  of  attorney  makes  Fuchsbalg  the  agent 
of  the  bankrupts. 

[Fry,  L.J.  I  doubt  whether  it  is  an  assignable  licence: 
Broum  v.  Metropolitan  Cotmties  Life  Assuranee  Society.  (2)] 

Under  the  hiring  agreements  the  goods  remain  the  property 
of  the  lenders  until  all  the  instalments  of  the  agreed  purchase- 
money  have  been  paid.  The  property  in  the  goods  is  capable  of 
assignment,  and  with  it  the  licence  to  seize.  The  licence  is  not 
a  bare  licence  to  seize,  it  is  accompanied  by  the  property  in  the 
goods.  A  licence  to  seize  a  man's  own  goods  can  be  assigned 
with  the  goods. 

Secondly,  the  assignment  of  the  instalments  of  the  purchase- 
money  which  accrued  due  after  the  commencement  of  the  bank- 

(1)  W.  N.  1888,  p.  226.  (2)  28  L.  J.  (Q.B.)  226. 
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mptcy  is  void  as  against  the  trustee.    The  right  to  receive  those  1888 

instalments  is  vested  in  the  person  who  has  the  property  in  the  in  bs 

goodsy  i.e.,  the  trustee  in  the  bankruptcy :  Ex  parte  Nichols.  (1)  ^ 

Sidney  Woolf^  for  Fnchsbalg,  was  not  heard.  BAWLnroe. 

LoBD  EsHEBy  M.B.  The  first  question  is,  whether  the  assign- 
ment to  Fuchsbalg  is  a  "  bill  of  sale."  It  is  clear  that  it  is  not 
in  the  ordinary  sense  of  the  words ;  it  sells  nothing.  It  is  said 
that  it  comes  within  the  definition  of  the  term  "  bill  of  sale " 
contained  in  s.  4  of  the  Bills  of  Sale  Act,  1878.  It  is  nothing 
more  than  an  assignment  of  the  benefit  of  a  contract,  and  I  can 
see  nothing  in  s.  4  which  says  that  such  an  assignment  is  a  "  bill 
of  sale.'*  All  that  the  instrument  does  is  to  assign  the  right  of 
the  lenders  to  sue  under  the  hiring  agreements.  I  can  see  no 
words  which  assign  the  property  in  the  goods.  The  hiring 
agreements  do  not  confer  on  the  lenders  any  property  in  the 
goods ;  the  property  in  the  goods  was  theirs  before  the  hiring 
agreements  were  made.  The  property  in  the  goods  does  not  pass 
by  the  hiring  agreements  to  the  hirer  until  all  the  instalments 
of  the  price  have  been  paid.  It  is  said  that  the  assignment 
passes  to  Fuchsbalg  the  right  which  the  hirers  reserved  to  them- 
selveSi  in  case  of  default  being  made  in  payment  of  the  instal- 
ments, to  enter  into  the  hirer's  house  and  seize  the  furniture. 
But  Broum  v.  Metropolitan  Counties  Life  Assurance  Society  (2) 
shews  that  such  a  personal  licence  as  this  cannot  be  assigned. 
The  assignment,  therefore,  is  not  a  "  bill  of  sale "  within  the 
meaning  of  the  Act. 

But  it  has  been  argued  that,  even  though  the  assignment  is 
not  a  **  bill  of  sale,"  the  instalments  which  accrued  due  after  the 
commencement  of  the  bankruptcy  never  became  due  to  any  one 
but  the  trustee  in  the  bankruptcy,  and  could  not  be  assigned  by 
the  bankrupts  so  as  to  defeat  the  title  of  the  trustee,  and  Bks  parte 
Nichols  (1)  was  cited  in  support  of  this  proposition.  But  what 
is  the  true  interpretation  of  these  hiring  agreements  ?  They  are 
agreements  for  the  sale  of  certain  goods  by  the  lenders  to  the  hirer 
for  a  specified  price,  which  is  to  be  paid  in  a  number  of  instal- 
ments at  given  periods,  and  power  is  given  to  the  lenders  or 

(1)  22  Ch.  D.  782.  (2)  28  L.  J.  (Q.B.)  236. 
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1888        selleis  to  enter  into  the  house  of  the  hirer  or  purchaser  upon 

iH  BB       de£ault  in  payment  of  the  instalments.    But  the  property  in  the 

DArm  ft  Co.  g^^^g  ^j j  j^^^  p^^gg  ^  ^^^  lenders  by  virtue  of  the  agreements. 

Bawuhob.  At  the  commencement  of  the  bankruptcy  there  was,  therefore, 
Lord]bbtf.M.B.  existing  an  assignment  by  the  bankrupts  of  certain  payments 
which  were  to  become  due  to  them  at  certain  fixed  periods. 
These  payments  are  by  the  assignment  charged  in  favour  of 
Fuchsbalg^  and  he  has  a  right  to  receive  them.  It  is  an  en-^ 
tirely  different  case  from  Ex  parte  Niehoh.  (1)  In  that  case 
the  bankrupts  were  lessees  of  tiie  Alexandra  Palace,  and  had 
agreed  with  the  Great  Northern  Bailway  Company  that  that 
company  should  receive  a  gross  sum  for  the  carriage  of  pas- 
sengers to  the  Palace  and  their  admission  into  it,  and  should 
pay  to  the  bankrupts  a  certain  proportion  of  the  gross  sums 
received  by  them.  Then  the  bankrupts  assigned,  by  way  of 
security  for  an  advance  made  to  them,  all  the  sums  of  money 
then  due  and  owing,  and  thereafter  to  become  due  and  owing, 
from  the  railway  company  to  them.  And  the  Court  held  that, 
as  regarded  payments  which  became  due  from  the  railway 
company  under  the  agreement  after  the  commencement  of  the 
bankruptcy,  the  assignment  was  void  as  against  the  trustee  who 
had  carried  on  the  business  of  the  bankrupts.  The  assignment 
was  of  the  future  profits  of  the  business  of  the  bankrupts.  The 
payments  accruing  after  the  bankruptcy  could  not  arise  by 
reason  of  anything  existing  at  the  date  of  the  bankruptcy.  They 
would  only  arise  in  case  the  business  of  the  bankrupts  should  be 
carried  on,  and  in  case,  by  reason  of  its  being  carried  on,  pay- 
ments should  be  made  to  the  person  who  was  carrying  it  on.  K 
the  business  was  being  carried  on  by  the  trustee  the  payments 
would  never  become  due  to  the  bankrupts,  they  would  become 
due  to  the  trustee. 

Fbt,  L.J.  The  assignment  to  Fuchsbalg  is  plainly  not  a 
'<  bill  of  sale  *'  within  the  ordinary  meaning  of  those  words.  It 
has  been  argued  that  it  is  a  '*  bill  of  sale  "  within  the  meaning 
of  s.  4  of  the  Act,  because  it  is  a  ''  license  to  take  possession  of 
personal  chattels  as  security  for  a  debt"    In  my  judgment,  the 

(1)  22  Ch.  D.  782. 
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instrament  is  not  such  a  licence.    If  anything^  it  is  an  assign-       1888 
ment  of  a  licence  to  take  possession  of  goods,  and  in  Brown  v.       ETm 
Metropolitan  Counties  Life  Assfwrance  Society  (1),  it  was  held  that  a  ^^""^  *  ^ 
bare  licence  to  seize  chattels  could  not  legally  be  assigned.    The    BAwusas. 
instrament  is  not,  therefore,  a  "  bill  of  sale  "  within  the  meaning      p^^filj. 
of  s.  4.    Bnt  it  is  said  that  the  licence  to  seize  the  goods  is 
assigned  together  with  the  goods  themselves.    In  my  judgment, 
'  the  terms  of  the  assignment  do  not  include  the  chattels  them- 
selves.   The  assignment  is  of  the  rights  of  the  assignors  under 
the  hiring  agreements,  and  the  property  in  the  chattels  did  not 
pass  to  them  under  the  hiring  agreements.    The  instrument  is 
not,  therefore,  a  bill  of  sale. 

Then  it  is  said  that  the  payments  which  became  due  from  the 
hirers  under  the  hiring  agreements  after  the  bankruptcy  were  not 
ciq>able  of  being  validly  assigned  as  against  the  trustee,  on  the 
authority  of  Ex  parte  NuJudla.  (2)  But  that  case  has  no  bearing 
on  the  present,  for  that  which  was  assigned  in  the  present  case 
was  a  debt  due  at  the  date  of  the  assignment,  though  it  was  not 
payable  until  a  future  time.  In  Ex  parte  NichoUs  (2)  nothing 
was  due  to  the  bankrupts  at  the  date  of  the  assignment,  but  they 
attempted  to  assign  a  debt  which  might  become  due  to  the 
trustee  in  their  bankruptcy  at  a  future  time.  They  had  nothing 
to  assign. 

Lopes,  L.J.    I  am  of  the  same  opinion. 

Appeal  dieniissed. 

Solicitors  for  trustee :  Lewis  A  Churchman. 
Solicitor  for  respondent :  Vandamm. 

W.  L.  0. 

(1)  28  L.  J.  (Q.B.)  236.  (2)  22  Ch.  D.  782. 
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1888  sellers  to  enter  into  the  house  of  the  hker  or  pnrchaser  upon 
In  bb      default  in  payment  of  the  instalments.    But  the  property  in  the 

TK^^  *       goods  did  not  pass  to  the  lenders  by  virtue  of  the  agreements. 

Bawuhos.  At  the  commencement  of  the  bankruptcy  there  was,  therefore, 
Lordia]Mr.M.B.  ozistiug  an  assignment  by  the  bankrupts  of  certedn  payments 
which  were  to  become  due  to  them  at  certain  fixed  periods. 
These  payments  are  by  the  assignment  charged  in  favour  of 
Fuchsbalg,  and  he  has  a  right  to  receive  them.  It  is  an  en-^ 
tirely  different  case  from  Ex  parte  Niehoh.  (1)  In  that  case 
the  bankrupts  were  lessees  of  tiie  Alexandra  Palace,  and  had 
agreed  with  the  Great  Northern  Bailway  Company  that  that 
company  should  receive  a  gross  sum  for  the  carriage  of  pas- 
sengers to  the  Palace  and  their  admission  into  it,  and  should 
pay  to  the  bankrupts  a  certain  proportion  of  the  gross  suma 
received  by  them.  Then  the  bankrupts  assigned,  by  way  of 
security  for  an  advance  made  to  them,  all  the  sums  of  money 
then  due  and  owing,  and  thereafter  to  become  due  and  owing, 
from  the  railway  company  to  them.  And  the  Court  held  that, 
as  regarded  payments  which  became  due  from  the  railway 
company  under  the  agreement  after  the  commencement  of  the 
bankruptcy,  the  assignment  was  void  as  against  the  trustee  who 
had  carried  on  the  business  of  the  bankrupts.  The  assignment 
was  of  the  future  profits  of  the  business  of  the  bankrupts.  The 
payments  accruing  after  the  bankruptcy  could  not  arise  by 
reason  of  anything  existing  at  the  date  of  the  bankruptcy.  They 
would  only  arise  in  case  the  business  of  the  bankrupts  should  be 
carried  on,  and  in  case,  by  reason  of  its  being  carried  on,  pay- 
ments should  be  made  to  the  person  who  was  carrying  it  on.  K 
the  business  was  being  carried  on  by  the  trustee  the  payments 
would  never  become  due  to  the  bankrupts,  they  would  become 
due  to  the  trustee. 

Fbt,  L.J.  The  assignment  to  Fuchsbalg  is  plainly  not  a 
''bill  of  sale"  within  the  ordinary  meaning  of  those  words.  It 
has  been  argued  that  it  is  a  ''  bill  of  sale  "  within  the  meaning 
of  s.  4  of  the  Act,  because  it  is  a  "  license  to  take  possession  of 
personal  chattels  as  security  for  a  debt."    In  my  judgment^  the 

(1)  22  Ch.  D.  782. 
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instrnment  is  not  such  ft  licence.    If  anything,  it  is  an  assign-       1888 
ment  of  a  licence  to  take  possession  of  goods,  and  in  Brown  v.       inbb 
Metropolitan  Counties  Life  Asmranee  Society  (1),  it  was  held  that  a  ^^^^  *  ^ 
bare  licence  to  seize  chattels  could  not  legally  be  assigned.    The    Rawlings. 
instrnment  is  not,  therefore,  a  **  bill  of  sale  "  within  the  meaning      f^JZj. 
of  s.  4.    But  it  is  said  that  the  licence  to  seize  the  goods  is  > 
assigned  together  with  the  goods  themselves.    In  my  judgment, 
*  the  terms  of  the  assignment  do  not  include  the  chattels  them- 
selves.   The  assignment  is  of  the  rights  of  the  assignors  under 
the  hiring  agreements,  and  the  property  in  the  chattels  did  not 
pass  to  them  under  the  hiring  agreements.    The  instrument  is 
not,  therefore,  a  bill  of  sale. 

Then  it  is  said  that  the  payments  which  became  due  from  the 
hirers  under  the  hiring  agreements  after  the  bankruptcy  were  not 
capable  of  being  validly  assigned  as  against  the  trustee,  on  the 
authority  of  Ex  parte  NichoUs.  (2)  But  that  case  has  no  bearing 
on  the  present,  for  that  which  was  assigned  in  the  present  case 
was  a  debt  due  at  the  date  of  the  assignment,  though  it  was  not 
payable  until  a  future  time.  In  Ex  parte  NiehoUs  (2)  nothing 
was  due  to  the  bankrupts  at  the  date  of  the  assignment,  but  they 
attempted  to  assign  a  debt  which  might  become  due  to  the 
trustee  in  their  bankruptcy  at  a  future  time.  They  had  nothing 
to  assign^ 

Lopes,  L.  J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  trustee :  Lewis  A  Churchman. 
Solicitor  for  respondent :  Vandamm. 

W.  L.  0. 

,  (1)  28  L.  J.  (Q.B.)  236.  (2)  22  Ch.  D.  782. 
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1888  HARTLEY  v.  HALSE. 

Nov,  27. 

Parliament — Begistraiion — Bonmgh  Vote — County  Council — Notice  qf  Ohjection 

— Povoer  of  Amendment—  County  Electors  Act,  1888  (61  Vict,  c.  10),  s.  4, 

wb-9,  1;  s,  18 — Parliamentary  and  Municipal  BegiUratian  Act^  1878 

(41  &  42  Viet.  c.  26),  s.  15,  wb-e.  2 ;  e.  28,  sub-s.  2—Begi8tration  Act,  1885 

(48  Vict.  c.  15),  8. 18,  Schedule  III.,  Form  /.,  No.  2. 

By  Form  I.,  No.  2,  in  Schedule  III.  to  8. 18  of  the  Registration  Act,  1885, 
-where  a  list  of  voters  is  made  out  in  divisions  the  notice  of  objection  to  be 
given  to  the  person  objected  to  shall  specify  the  division  to  which  the  objection 
refers. 

The  occupiers'  list  of  voters  for  a  borough  was  made  out  in  divisions,  and  the 
name  of  a  person  intended  to  be  objected  to  was  in  Division  One,  which  con- 
sisted of  persons  entitled  to  be  registered  both  as  parliamentary  voters  and  as 
county  electors.  The  notice  of  objection  was  as  follows :  "  I  hereby  give  you 
notice  that  I  object  to  your  name  being  retained  on  the  occupiers'  Hst  of  par- 
liamentary voters  for  ike  borough  of ,  and  as  a  county  elector  for  the 

county  of " : — 

Held,  that  assuming  the  notice  to  be  invalid,  the  defect  was  a  **  mistake " 
which  the  revising  barrister  had  power  to  correct  by  inserting  "Division 
One  "  after  *•  Occupiers'  List." 

SerMe  (per  Lord  Coleridge,  C.J.,  and  Manisty  and  Hawkins,  JJ.),  that  the 
notice  was  good  without  amendment. 

Case  stated  by  one  of  the  revising  barristers  for  the  borongh 
of  St.  Pancras. 

The  appellant,  Bobert  John  Hartley,  was  objected  to  ae  not 
being  entitled  to  have  his  name  retained  on  the  Occupiers'  List, 
Division  One^  of  the  south  division  of  the  borough,  as  a  parliamen- 
tary voter  for  the  borough  and  a  county  elector  for  the  county 
of  London. 

The  notice  of  objection  served  on  the  appellant  was  in  the 
following  terms :  '^  I  hereby  give  you  notice  that  I  object  to  your 
name  being  retained  on  the  Occupiers'  List  of  parliamentary  voters 
for  the  southern  division  of  the  borough  of  St.  Pancras  and  as 
a  county  elector  for  the  county  of  London,  on  the  following 
grounds,  viz.,"  &c. 

The  list  for  the  division  was  made  out  in  three  divisions.  Divi- 
sion One  consisting  of  persons  qualified  both  as  parliamentary 
"voters  and  county  electors.  Division  Two  of  persons  qualified  as 
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parliamentary  voters  only^  Diyision  Three  of  persons  qualified  as 
county  electors  only. 

It  was  contended  by  the  appellant  that  the  notice  was  invalid, 
because  it  did  not  specify  the  diyision  to  which  the  objection 
referred,  in  accordance  with  the  directions  in  Form  L,  No.  2  of 
Schedule  IIL  to  the  Begistration  Act,  1885  (48  Vict.  c.  15), 
8.  18.  (1) 


1888 


Habtlst 

V. 

Halo. 


(1)  By  the  Ck>unty  Electors  Act, 

1888  (51  Vict,  c  10),  s.  4,  sub-s.  1 : 

'The  Begistration  of  Electors  Acts 

shall,  so  far  as  circumstances  admit, 

ftpply  ...  to  the  registration  of  county 

electors  .  .  .  ;  and  the  lists  of  .  .  . 

county  electors,  and  of  occupation 

voters  for  parliamentary  elections,  shall, 

BO  far  as  practicable,  be  made  out  and 

revised  together ;  and  the  Begistration 

of  Electors  Acts  shall  accordingly  . . . 

{b)  apply  to  every  parish  not  situate 

in  a  municipal  borough,  in  like 

manner  as  if  such  parish  were 

a  municipal  borough  to  which 

the  Parliamentary  and  Municipal 

Begistration  Act,  1878,  applies, 

and   the  said  lists   of  county 

electors  and  of  occupation  voters 

for  parliamentary  elections  in 

such  parishes  shall  be  made  out 

in  divisions,  as  provided  in  the 

said  Act,*'  &c. 

By  s.  13 :  "  All  precepts,  notices, 

and  forms  required  for  the  purposes  of 

the  Begistration  of  Electors  Acts  shall 

be  altered  in  such  manner  as  may  be 

declared  by  Her  Majesty  in  Council  to 

be  necessary  for  carrying  into  effect 

this  Act,  and  clerks  of  the  peace  and 

town  clerks  shall  alter  their  forms 

accordingly,**  &c. 

By  the  Parliamentary  and  Municipal 
Begistration  Act,  1878  (41  &  42  Yict. 
c.  26),  s.  16,  sub-s.  2 :  .  .  .  "  Division 
One  shall  comprise  the  names  of  the 
persons  entitled  to  be  r^stered  as 
parliamentary  voters  •  .  .  and  to  be 
enrolled  as  burgesses.    Division  Two 


shall  comprise  the  names  of  the  per- 
sons entitled  to  be  registered  as  par- 
liamentary voters,  but  not  to  be 
enrolled  as  burgesses.  Division  Three 
shall  comprise  the  names  of  the  per- 
sons entitled  to  be  enrolled  as  bur- 
gesses, but  not  to  be  registered  as 
parliamentary  voters,"  &c. 

By  s.  28,  sub-s.  2 :  (A  revising  bar- 
rister) **  may  correct  any  mistake 
which  is  proved  to  him  to  have  been 
made  in  any  claim  or  notice  of  objec- 
tion." 

By  the  Begistration  Act,  1885  (48 
Vict.  c.  15),  s.  18 :  «  The  forms  and 
instructions  contained  in  the  2nd  and  - 
3rd  Schedules  to  thb  Act  shall  be 
used  and  observed  .  .  •  but  a  disre- 
gard of  any  form  or  instruction  shall 
not  of  itself  invalidate  any  list,-  notice, 
or  other  thing." 

By  an  Order  in  Oouncil  made  under 
the  County  Electors  Act,  1888  (51 
Vict  c.  10),  s.  13,  the  forms  in  the 
2nd  and  3rd  Schedule  to  the  Begistra- 
tion Act,  1885,  were  altered,  and  the 
following  form  was  inserted  in  the  3rd 
Schedule : 

'<FoBM  I.    KoncB  OF  Objection. 

No.  2. — (PABLIAMSlirTABT  AND  CoUinT 
(jOVEBNMBHT.) 

Notice  of  Objeotion  to  be  given  to 
Pebbom  objected  to. 

To 

I  hereby  give  you  notice  that  I  ob- 
ject to  your  name  being  retained  on 

the list  as  a  parliamentary  voter 

for  the  parliamentary  borough  of 
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«. 


The  revising  barrister  held  that  the  notice  was  invaUd,  but 
that  he  had  power  to  amend  it.  He  did  so  by  inserting  the 
words  **  Division  One "  after  *^  Occapiers'  List^"  and  expunged 
the  name  of  the  appellant  and  those  of  507  other  persons  who 
had  been  served  with  notices  of  objection  in  similar  terms.  If 
the  revising  barrister  was  wrong  the  names  in  question  were  to 
be  restored  to  the  list. 

OyrU  Dodd,  for  the  appellant.  The  revising  barrister  was  right 
in  holding  the  notice  of  objection  bad^  but  was  wrong  in  holding 
that  he  had  power  to  amend  it.  The  form  of  notice  substituted 
under  the  County  Electors  Act,  1888,  s.  13,  in  Schedule  III.  to 
the  Eegistration  Act,  1885,  distinctly  states  that  the  division  is 
to  be  specified.  The  omission  was  therefore  more  than  a  mere 
clerical  error,  and  could  not  be  corrected  as  a  '^  mistake  "  under 
s.  28,  sub-s.  2,  of  the  Parliamentary  and  Municipal  Begistration 
Act,  1878.  [He  cited  Bridges  v.  Miller  (1),  Bollm  v.  SouthaU  (2), 
and  Barton  v.  Ashley.  (3)] 

jB.  M.  Bray,  for  the  respondent,  was  not  heard. 

LoBD  CoLEBiDGE,  C.J.  We  need  not  call  on  the  counsel  for 
the  respondent.  The  revising  barrister  was  right.  It  is  unneces- 
sary to  decide  whether  or  not  this  notice  of  objection  was  valid 
without  amendment.  Where  a  statute  directs  that  a  particular 
form  shall  be  used,  and  a  form  is  used  which  omits  some  essential 
element  in  the  statutory  form,  the  use  of  the  defective  form  inva- 
lidates the  proceeding.  But  in  the  case  of  this  notice  of  objec- 
tion, there  is  only  a  slight  variance  from  the  statutory  form,  and 


[and  as  a  county  elector  for  the  county 
of "]  on  the  following  grounds : 

1.  That  [e.g.,  you  have  not  occu- 
pied for  twdve  months  (or  six  months, 
as  the  case  may  be)  to  July  16]. 

2.  That 
8. 

Dated  the day  of 18—. 

(Signed)  A.  B.,  of  [plaee  of 
abode]  on  the  list  of  parliamen- 
tary voters  [and  county  electors 
or  burgesses]  for  the  parish  [or 
tovmship]  of • 


Note. — The  notice  of  objection 
should,  if  there  be  more  than  one  list, 
specify  the  list,  and  if  the  Ust  referred 
to  is  made  out  in  divisions,  should 
specify  the  division  to  which  the  ob- 
jection refers,  and  if  the  list  contains 
two  or  more  persons  of  the  same  name, 
should  distinguish  the  person  intended 
to  be  objected  to." 

(1)  20  Q.  B.  D.  287. 

(2)  16  Q.  B.  D.  461. 

(3)  2  0.  B.  4. 


yOL.  XXTT.  QUEENS  DBNOH  DIVISION.  203 

the  notice  refers  in  an  unmistakeable  manner  to  the  list  to  which       1888 


it  is  intended  to  refer^  and  to  the  only  list  which  consists  of  the  ttai»pt.«v 
names  of  voters  entitled  to  be  registered  in  respect  of  the  double  hal^x 
qualification.  The  amendment  may  therefore  have  been^  strictly 
speaking,  unnecessary.  But  it  was  an  amendment  which,  accord- 
ing to  Botten  v.  SawthaU  (1)  and  other  authorities,  it  was  per- 
fectly competent  to  the  revising  barrister  to  make.  The  defect 
which  he  corrected  is  a  mistake,  if  ever  there  was  one,  in  a  notice 
of  objection.    The  appeal  will  therefore  be  dismissed. 

Makistt,  J.  I  am  of  the  same  opinion.  For  myself  I  regard 
the  notice  of  objection  as  good  without  amendment.  This  con- 
clusion is,  I  think,  supported  by  Barton  v.  Ashley  (2)  and  Buggett 
V.  Levois  (3),  two  cases  in  which  the  Court  of  Common  Pleas  con- 
sidered the  effect  of  a  similar  direction  in  a  form  contained  in 
one  of  the  schedules  to  6  &  7  Yict.  c.  18. 

Hawkins,  J.  I  am  of  the  same  opinion.  The  form  here 
adopted  by  the  objector  could  not  mislead,  and  it  is  evident  that 
he  intended  to  comply  with  the  statutory  form  but  omitted  one 
particular  through  mistake.  If  the  notice  as  it  originally  stood, 
was,  as  I  scarcely  think  it  was,  invalid,  it  is  clear  that  the 
revising  barrister  did  not  exceed  his  power  of  amendment  in  cor- 
recting the  mistake. 

Solicitor  for  the  appellant :  /.  M.  McDonnell. 
Solicitors  for  the  respondent :  Halse,  Trnstram  dk  Co. 

(1)  16  Q.  B.  D.  461.  (2)  2  C.  B.  4. 

(3)  15  0.  B.  246. 

H.  D.  W. 
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1888  JONES  V.  KENT. 

'  Parliament — Registraium  —  Lodger  Franchise — Claim  to  he  placed  on    Old 

Lodger  List — Declaration  of  Residence,  Sufficiency  of — Representation  of 
People  Act^  1867  (30  A  31  Vict.  c.  102),  «.  30,  sub-s,  2^Parliamentary  and 
Municipal  Registration  Act,  1878  (41  A  42  Vict.  c.  26),  88.  22,  23  — 
Registration  Act,  1886  (48  Vict.  c.  16^  8. 18,  Sched.  3,  Form  H.  No.  2. 

In  a  notice  of  claim  delivered  to  OYeraeers  by  a  person  claiming  to  be  placed 
on  the  Old  Lodger  List,  it  appeared  that  the  declaration  of  residence  and  the 
attestation  were  dated  July  9,  six  days  before  July  15,  the  date  of  the  expiration 
of  the  year  of  residence  to  which  they  referred : — 

Hdd,  that  the  case  was  governed  by  Eersant  y.  Hahe  (18  Q.  B.  D.  412),  that 
the  claim  was  bad  on  the  face  of  it,  and  that  the  claimant  was  not  duly 
qualified. 

Case  stated  by  the  reyising  barrister  for  the  city  of  Gloucester. 

The  appellant  was  objected  to  by  the  respondent  as  not  being 
entitled  to  have  his  name  retained  on  the  Old  Lodger  List  for  the 
parish  of  St.  John  the  Baptist,  the  ground  of  objection  stated  in 
the  notice  being  '^  that  you  have  not  complied  with  the  statutory 
requirements  in  making  your  claim." 

It  appeared  that  at  the  time  when  the  lists  for  1888  were  made 
out  the  appellant  was  on  the  register  for  the  parish  as  a  lodger. 
By  a  notice  of  claim  delivered  between  July  15  and  July  25, 
1888,  he  claimed  to  be  placed  on  the  Old  Lodger  List  in  respect  of 
the  same  lodgings.  The  notice  was  in  form  in  accordance  with 
Form  H.  No.  2,  in  Sched.  8  to  the  Begistration  Act,  1885,  but 
the  declaration  of  residence  for  twelve  months  prior  to  July  15 
and  the  attestation  were  respectively  dated  July  9.  The  words 
<< objected  to"  had  not  been  added  opposite  the  name  of  the 
appellant  in  the  margin  of  the  list  published  by  the  overseers 
in  which  the  name  appeared.  This  list  had  been  made  out  and 
published  by  them  in  a  regular  manner  according  to  s.  22  of  the 
Parliamentary  and  Municipal  Begistration  Act,  1878. 

The  respondent  contended  that  the  notice  of  claim  did  not 
shew  a  lodger  qualification.  The  revising  barrister  held  that 
the  notice  of  objection  was  sufficiently  specific,  and  that  Hersanf 
V.  Ealse  (1)  applied,  and  erased  the  name  of  the  appellant  and 

(1)  18  Q.  B.  D.  412. 
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the  names  of  thirty-nine  other  persons  who  were  objected  to  on 
similar  grounds,  and  whose  appeals  were  consolidated. 

BompoBf  Q.C.,  for  the  appellant.  The  revising  barrister  was 
wrong.  The  grounds  of  objection  are  not  sufficiently  specific : 
Smith  y.  Woohtan.  (1)  Again,  the  name  of  the  appellant  appear- 
ing as  a  voter  in  a  list  which  was  duly  made  out  according  to 
s.  22  of  the  Parliamentary  and  Municipal  Begistration  Act, 
1878  (2),  it  was  not  competent  to  the  revising  barrister  to  go 


isss 


JOMZS 

V. 

Kent. 


(1)  4  C.  P.  D.  78. 

(2)  By  the  Bepresentation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102), 
8.  30,  sub-B.  2 :  **  The  claim  of  every 
person  desirous  of  being  registered  as  a 
voter  for  a  member  or  members  to  serve 
for  any  boroogh  in  respect  of  the  occu- 
pation of  lodgings  shall  be  in  the  form 
numbered  1  in  ached.  G  (now  Form  H, 
No.  2  in  sched.  3  to  the  Begistration 
Act,  1885X  or  to  the  like  effect,  and 
shall  have  annexed  thereto  a  declara- 
tion in  the  form  and  be  certified  in  the 
manner  in  the  said  schedule  mentioned, 
or  as  near  thereto  as  circumstances 
admit:  and  every  such  claim  shall 
after  the  last  day  of  July,  and  on  or 
before  the  26th  day  of  August  in  any 
year,  be  delivered  to  the  overseers  of 
the  parish  in  which  such  lodgings 
shall  be  situate,  and  the  particulars 
of  such  daim  shall  be  duly  published 
by  such  overseers,  &c.,  in  a  separate 
list  according  to  the  form  numbered  2 
in  the  said  sched.  G'*  (now  Form  E, 
No.  3,  in  Sched.  2  to  the  Registration 
Act,  1885). 

By  the  Parliamentary  and  Municipal 
Begistration  Act,  1878  (41  &  42  Vict, 
c.  26),  s.  22:  *<  Where  a  person  is 
entered  in  respect  of  lodgings  on  the 
raster  for  the  time  being  in  force, 
and  desires  to  be  entered  on  the  same 
raster  in  respect  of  the  same  lodg- 
ings, he  may  claim  to  be  so  entered 
by  sending  notice  of  his  claim  to  the 
overseers  of  the  parish  in  which  his 
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lodgings  are  situate  on  or  before  the 
twenty-fifth  of  July." 

"The  overseers  shall  on  or  before 
the  last  day  of  July  make  out  a  list  of 
all  persons  so  claiming,  and  if  they 
have  reasonable  cause  to  believe  that 
any  person  whose  name  is  entered 
on  the  list  is  not  entitled  to  be  regis- 
tered or  is  dead,  shall  add  in  the 
margin  of  the  list  opposite  his  name 
the  words  'objected  to'  or  'dead,'  as 
the  case  may  be." 

"The  lists  so  made  out  shall  be 
signed,  published,  and  otherwise  dealt 
with  in  the  same  manner  as  the  alpha- 
betical lists  mentioned  in  s.  13  of  the 
Parliamentary  Begistration  Act,  1843 
(6  <£;  7  Yict.  c.  18),  and  shall  for  the 
purposes  of  the  Parliamentary  Begis- 
tration Acts  be  deemed  to  be  lists  of 
voters,  and  the  provisions  of  the  Par- 
liamentary Begistration  Acts  as  to  ob- 
jections shall  apply  to  such  lists,  and 
the  persons  against  whose  names  the 
overseers  have  so  written  the  words 
'objected  to*  or  'dead'  shall  be 
deemed  to  be  duly  objected  to." 

Sect.  23 :  "  In  the  case  of  a  person 
claiming  to  vote  as  a  lodger  the  decla- 
ration annexed  to  his  notice  of  claim 
shall,  for  the  purposes  of  revision  be 
primA  fsusie  evidence  of  his  qualifi- 
cation." 

Form  H  in  Sched.  3  to  the  Begis- 
tration Act,  1886,  is  headed  '^Form 
of  notice  of  claim."  No.  2  is  as 
follows : — 
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1868 


Jones 
Eekt. 


behind  the  list  and  examine  the  notice  of  claim :  Davies  v.  JETop- 
Jems.  (1)    Even  if  he  was  entitled  to  do  this,  Bermnt  y.  Haise^  (2) 


"  Pabliamentaby  (Lodgebs). 

"  To  the  overfieers  of  the  parish  [or  township]  of , 

'^  I  claim  to  have  my  name  inserted  as  a  lodger  among  the  parliamentary 
voters  for  the  borough  of ^  in  respect  of  the  qualification  named  below. 


Name  of 

claimant  in  full, 

surname  being 

first. 


'    Stevens, 
John  William. 


Description  of 
rooms  occupied, 

and  whether 
furnished  or  not. 


Two  rooms,  first 
floor,  furnished. 


Street,  lane,  or 

other  place,  and 

number  (if  any) 

of  house  in  which 

lodgings  situate. 


51,  Brick 
Street. 


Amount  of 
rent  paid. 


16«.  a 
week. 


Name  and  addresa 

of  landlord  or 

other  person  to 

whom  rent  is  paid. 


Wmiam 
Johnson,  51, 
Brick  Street. 


ibfc 


M 


I  hereby  declare  that  I  have  during  the  twelve  calendar  months  imme- 
diately preceding  the  fifteenth  day  of  July  in  this  year  occupied  as  sole  tenant 

\cr  as  Joint  tenant  with ],  and  resided  in  the  above-mentioned  lodgings, 

and  that  those  lodgings  are  of  a  clear  yearly  value,  if  let  unfurnished,  of  ten  [or 
twenty]  pounds  or  upwards  (a),  f  and  I  hereby  declare  that  I  am  on  the  register 
of  parliamentary  voters  for  the  said  parliamentary  borough  in  respect  of  the 
same  lodgings  as  above-mentioned,  and  I  desire  to  have  my  4wme  entered  in 
the  Old  Lodgers  Listf 

•*  Dated  the day  of ,  18—. 

«'  (Signed)    A.  B.  {the  daimomfy 

**  (a)  Omit  the  words  between  crosses  if  they  are  not  applicable* 

"  I,  the  undersigned,  hereby  declare  that  I  have  witnessed  the  above  signa- 
ture of  the  above-named  [here  state  iht  name  of  claimant^  at  the  date  stated 
above,  and  that  I  believe  the  above  claim  to  be  correct. 

"  Dated  the day  of ^  18—. 

"  (Signed)    C.  D.,  of [state  residence  and  calling  of  udinessy 

^  NoTB^ — ^If  the  claim  is  in  respect  of  different  rooms  successively  occupied 
as  lodgings  in  the  same  house,  the  notice  of  claim  must  specify  eeach  room,  or 
set  of  rooms,  so  occupied. 

**  If  the  claimant  is  on  -the  register  in  respect  of  the  same  lodgings,  and 
desirous  to  have  his  name  inserted  oa  the  Old  Lodgers  List»  published  on  or 
before  the  first  day  of  August,  he  must  send  in  his  claim  on  or  before  the 
twenty-fifth  of  July. 

''In  any  other  case  he  must  send  it  in  after  the  last  day  of  Juiy^ «nd*oil  or 
before  the  twentieth  day  of  August. 

**If  them-  are  two  joint  loc^;er8,  the  yearly  value  of  the  lodginga  must  be 
twenty  pounds  or  upwards." 


(1)  8  C.  B.  (N.S.)  376. 


(2)  18  Q.  B.  D.  412. 


Kent. 
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does  not  apply.    There  the  lodger  claimant  did  not  deliver  any       1888 
claim.  Here,  the  appellant  did  deliyer  a  claim,  and  it  is  submitted       j^m 
that  the  claim  is  good,  though  the  declaration  and  certificate  are 
as  regards  date  irregular.    Sect.  30  of  the  Eepresentation  of  the 
People  Act,  1867  (1),  and  s.  23  of  the  Parliamentary  and  Muni- 
cipal Eegistration  Act,  1878  (1),  speak  of  the  declaration  and 
attestation  as  **  annexed  "  to  the  "  claim."    These  are  therefore 
for  the  purposes  of  reyision  separable  from  the  claim,  which  may 
be  and  here  is  valid  apart  from  them. 
A.  T.  Lawrence^  for  the  respondent,  was  not  heard. 

Lord  Colebidge,  C.J.  I  am  of  opinion  that  the  revising  bar- 
rister was  right.  An  ingenious  argument  has  been  addressed  to 
the  Court,  but  it  is  plain  that  the  case  is  governed  by  JSersant  v. 
Halse.  (2)  The  effect  of  that  decision  is  that  a  "  claim  "  is,  under 
s.  30,  sub-8.  2,  of  the  Bepresentation  of  the  People  Act,  1867,  a 
necessary  part  of  the  parliamentary  qualification  of  a  lodger,  and 
a  condition  precedent  to  his  right  to  be  registered.  The  word 
"  claim  "  occurs  twice  in  the  first  part  of  this  sub-section,  and  is 
used  in  each  case  in  almost,  though  not  altogether,  the  same  sense. 
Where  the  word  occurs  for  the  second  time  it,  in  my  opinion, 
plainly  means  the  assertion  by  the  claimant  of  his  statutory  right 
in  the  statutory  form  accompanied  by  a  declaration  of  residence 
and  an  attestation  as  required.  If  this  were  not  so,  the  lodger 
claimant  might  omit  with  impunity  both  the  declaration  of 
residence  and  the  attestation  though  the  statute  says  that  these 
**  shall  be  annexed  "  to  the  application.  Here  the  '*  claim  "  con- 
tains a  declaration  of  residence  which  is  dated  before  the  expira- 
tion of  the  year  of  jresidence  to  which  the  declaration  refers. 
Such  a  declaration  is  a  nullity,  and  a  claim  containing  such  a 
declaration  is  bad  on  the  face  of  it  The  revising  barrister  was, 
therefore,  right  in  erasing  the  names  in  question. 

As  to  D<wie8  v.  Hopkina  (3),  that  decision  is  distinguished  in 
HsnouU  V.  HdUe  (2),  and  has  no  bearing  on.  revision  as  regards 
lodger  daimants. 

(1)  Ante,  p.  206  (note).  (2)  18  Q.  B.  D.  412. 

(8)  3  0.  B.  (N.S.)  376. 

Q  2  2 
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1888  Manisty  and  Hawkins,  JJ.,  concurred. 

Jones  Appeal  dismissed. 

^■^-  Solicitors  for  appellant :  Windyhank  &  8amuell,for  T.  E,  TateSf 

Glaueetter. 

Solicitors  for  respondent :  EdvHird  Doyle  &  Sons,  for  TayiUon, 

Sons,  &  Siveter,  Oloucester. 

H.  D.  W. 


^09.27;  SMITH  v.  CHANDLER. 

Dec.  1. 
Parliament — Registration — Lodger  Franchise — Notice  of  Claim^  Sufficiency  of— 

Hegietration  of  the  People  Act,  1867  (30  A  31  Vict,  c.  102),  s.  30,  »ub^.  2— 

Registration  Act,  1885  (48  Vict,  c  16),  s.  18,  Bched.  3,  Form  E,  No.  2. 

A  notice  of  claim  delivered  by  a  lodger  claimant  differed  from  Form  H,  No.  2, 
in  Sched.  3,  to  the  Registration  Act,  1885  (48  Vict.  c.  16),  in  that  it  omitted 
the  date  of  the  attestation. 

Bdd,  on  the  authority  of  Jones  ▼.  Kent  (ante,  p.  204),  that  the  omission 
4vas  material  and  that  the  claim  was  invalid. 

Case  stated  by  the  revising  barrister  for  the  borough  of 
JBattersea  and  Olapham. 

The  appellant  claimed  for  the  first  time  to  be  registered  as  a 
4odger.  It  appeared  that  the  notice  of  claim  deliyered  by  him 
^'was  in  the  following  form : 

''  To  the  overseers  of  the  parish  of  Clapham. 

*'  I  claim  to  have  my  name  inserted  as  a  lodger  among  the 
rparliamentary  voters  for  the  borough  of  Battersea  and  Olapham 
<(Clapham  Division)  in  respect  of  the  qualification,  &c. 

<<I  hereby  declare  that  I  have  during  the  twelve  calendar 
«nonths  preceding  the  15th  day  of  July  in  this  year  occupied  as 
'Sole  tenant,  and  resided  in  the  above-mentioned  lodgings,  and 
that,  &c. 

«  Dated  Aug.  13, 1888. 

**  (Signed)  John  Henry  Smith. 

''  I,  the  undersigned,  hereby  declare  that  I  have  witnessed  the 
above  signature  of  the  above-named  J.  H.  Smith  at.  the  date 
stated  above,  and  that  I  believe  the  above  claim  to  be  correct 

«E.J.T." 
1^  (With  residence  and  calling). 


V. 

Gbandlbb. 
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The  notice  of  claim  was  objected  to  as  insufficient,  on  the       1888 
ground  that  the  declaration  of  the  attesting  witness  was  not      &mTB 
dated  in  accordance  with  Form  H,  Ko.  2,  in  Sched.  3,  to  s.  18  of 
the  Begistration  Act,  1885.  (1) 

The  notice  was  on  a  printed  form,  the  use  of  which  had  been 
agreed  upon  by  the  agents  of  the  political  parties.  The  reyising 
barrister  held  that  the  omission  of  the  date  of  the  declaration 
invalidated  the  notice  of  claim,  and  that  he  had  not  power  to 
amend  the  notice,  and  disallowed  the  claim  of  the  appellant  and 
those  of  260  other  persons  in  whose  notices  of  claim  there  was  a 
similar  omission,  and  whose  appeals  were  consolidated. 

W.  Qrdham,  (with  him  H.  G,  Btchards,)  for  the  appellant.  The 
revising  barrister  was  wrong.  The  claim  was  in  conformity  with 
8.  30,  sub-s.  2,  of  the  Bepresentation  of  the  People  Act,  1867. 
The  attestation  is  not  an  essential  part  of  the  claim  of  a  lodger. 

[LoBD  GoLEBiDGE,  C.J.  The  Court  has  practically  decided  it 
to  be  so  in  Jones  v.  KerU.  (2)] 

The  attestation  is  constructively  dated.  The  witness  testifies 
to  having  seen  the  claimant  sign  the  claim  on  August  13,  and 
the  claim  must  have  been  delivered  to  the  overseers  before 
August  20.  The  date  of  the  attestation  must  therefore  be 
between  these  dates.  It  is  also  submitted  that  the  omission  of 
the  date  is  not  a  material  omission,  and  that  such  omission  also 
amounted  to  a  mistake  in  the  claim  which  the  revising  barrister 
could  and  should  have  corrected  under  s.  28,  sub-s.  2,  of  the  Par- 
liamentary and  Municipal  Begistration  Act,  1878.  [He  cited 
Janes  v.  Jones  (3),  and  Eaden  v.  Cooper.  (4)] 

No  counsel  appeared  for  the  respondent. 

LoBD  Coleridge,  C.  J.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  The  point  raised  was  practically  decided  in  Jones 
V.  Kent.  (2)  The  Court  there  held  that  under  s.  30,  sub-s.  2,  of 
the  Bepresentation  of  the  People  Act,  1867,  the  declaration  and 

(1)  Inthisfonn  the  declaration  of  {State residenceand calling  of  witnesa),** 

the  attesting  witness  is  as  follows : —  See  the  note  to  the  precediog  case 

"  ly  the  undersigned,  &c.,"  as  aboTe  of  Jonea  v.  Kent,  p.  206. 

down  to  "  to  be  correct."  (2)  Ante,  p.  207. 

•*  Dated  the day  of ,  18—.  (3)  Law  Rep.  1  0.  P.  140. 

-  (Signed)           C.  D.,  of "  (4)  21  L.  J.  (CP.)  32. 
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1088  attestation  are  part  of  the  statutory  claim  of  a  claimant  to  the 

BMnnc  lodger  franchise.    A  schedule  to  s.  18  of  the  Begistration  Act, 

Ohjlkoisb.  1885,  contains  a  form  of  claim  for  lodgers,  which,  according  to 

T  --iTin.^  that  section,  is  to  be  "  used  and  observed."    This  form  is  not 

Lord  Coleridge,  ' 

^•^'  according  to  the  form  in  that  schedule,  inasmuch  as  the  attesta- 
tion is  not  dated.  The  revising  barrister  has  held  that  the  omis- 
sion is  material,  and  that  the  claim  is  invalid  in  consequence  of 
it,  and  I  agree  with  him. 

It  is  said  that  the  date  of  the  attestation  may  be  collected  from 
other  parts  of  the  claim,  but  I  doubt  this.  It  is  said  that  the 
omission  is  not  material,  but  s.  18  of  the  Begistration  Act,  1885, 
says  otherwise,  and  I  certainly  consider  the  date  materiaL  The 
case  of  an  affidavit  is  analogous,  and  it  is,  generally  speaking, 
essential  to  the  validity  of  an  affidavit  that  it  be  dated.  It  is  to 
be  observed  that  there  was  here  no  proof  of  the  date  at  which 
the  witness  actually  signed,  and  this  circumstance  distinguishes 
the  case,  as  I  think,  from  that  of  Jones  v.  Jones  (1),  as  to  the  cor- 
rectness of  the  decision  in  which  I  do  not  express  any  opinion. 
I  also  think  that  the  revising  barrister  had  no  power  to  amend 
the  claim.  The  omission  was  not  due  to  a  mistake.  It  was,  as 
he  knew,  deliberately  made.  The  agent  chose  to  draw  up  a  form 
of  notice  for  the  use  of  lodger  claimants  which  differed  from  the 
^statutory  form  of  notice,  and  in  which  there  now  proves  to  have 
been  a  material  omission. 

Manistt,  J.  I  am  of  the  same  opinion.  It  was  held  in  Wood 
T.  Chandler  (2)  that  the  proviso  in  s.  18  of  the  Begistration  Act, 
^'  a  disregard  of  any  form  shall  not  of  itself  invalidate  a  notice  *' 
•did  not  apply  to  a  notice  in  which  a  material  part  of  the  form  was 
omitted.  Here  a  material  part  of  a  statutory  form  has  been  de- 
liberately struck  out.  It  needs  no  argument  to  shew  that  such 
an  omission  must  be  fataL 

Hawkiks,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Dubois,  Beid  dt  Williams. 

(1)  Law  R«p.  1  0.  P.  140,  ,       (2)  20  Q.  B.  D.  297. 

H.  D.  W. 
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SMITH,  AFFBiiLAirr;   THE  GHUHCHWARDENS  AND  OVEBSEEfiS  OF         1888       | 
THE  POOR  OF  THE  PARISH  OF  BIRMINGHAM,  Rkspondknts.  June  1 ; 


Poor^raU-^Small  TenementB — BateaUe  Value — Bating  of  Ownen — Deductioiu 
— "  Voids  *^  and  Losses  of  Bent — Cost  of  Collection — Water-rate — ^JJypo- 
thetical  Tenant— Q  &  7  Wm.  4,  c.  96,  a.  1. 

The  appellant  was  assessed  to  the  poor-rate  as  owner  of  a  small  house  let  by 
the  week  to  artizans,  the  landlord  paying  all  outgoings.  On  appeal  against  the 
rate  to  quarter  sessions  the  appellant  claimed  that  in  arriving  at  the  gross 
estimated  rental  deductions  should  be  made  in  respect  of  losses  by  reason  of 
the  house  frequently  remaining  unlet  and  void  for  some  time,  and  by  reason  of 
losses  of  rent  through  inability  of  tenants  to  pay,  and  in  respect  of  the  neces- 
sary cost  of  collection  of  the  rent  actually  received.  The  recorder  found  that 
it  was  practically  impossible  to  let  the  house  on  any  other  terms  than  those  on 
which  the  appellant  let  it ;  that  owing  to  voids  and  losses  of  rent  the  landlord 
received  on  an  annual  average  5  per  cent,  less  than  the  aggregate  of  the  weekly 
rents,  and  had  to  pay  5  per  cent,  as  the  cost  of  collecting  the  rents  actually 
received ;  but  he  also  found  that,  assuming  a  tenant  from  year  to  year  could 
be  obtained,  the  house  could  be  reasonably  let  for  a  sum  representing  fifty-two 
times  the  weekly  rent,  the  landlord  paying  all  usual  tenants'  rates  and  taxes 
and  the  water-rate : — 

Eeld^  that  the  gross  estimated  rental  ought  to  be  fixed  by  ascertidning  the 
rent,  at  which  the  house  might  reasonably  be  expected  to  let  to  a  tenant  in 
actual  occupation  from  year  to  year  free  of  the  various  tenant's  payments  speci- 
fied in  6  &  7  Wm.  4,  c,  96,  b.  I ;  and  not  by  assuming  a  hypothetical  tenant  who 
did  not  himself  occupy  the  house,  but  sublet  it  to  weekly  tenants,  and  there- 
fore that  the  deductions  claimed  in  respect  of  voids,  losses  of  rent,  and  cost  of 
collection  ought  not  to  be  made. 

Case  stated  by  the  Becorder  of  Birmingham. 

Upon  an  appeal  to  the  Conrt  of  Quarter  Sessions  for  the 
Borongh  of  Birmingham  from  the  decision  of  the  special  sessions 
of  the  justices  of  the  borongh  confirming  a  rate  for  the  relief  of 
the  poor,  made  by  the  respondents  in  respect  of  the  appellant's 
honse,  No.  40,  Alexandra  Street,  the  recorder  dismissed  the 
appeal  with  costs,  subject  to  a  case  for  the  opinion  of  the  Queen's 
Bench  Division,  stating  the  following  material  facts : — 

1.  The  house  in  question  is  of  the  character  and  description 
known  as  artizans'  or  workpeople's  dwellings,  of  which  the 
appellant  owns  a  large  number  in  the  borough  of  Birmingham. 
They  are  let  by  the  week,  and  the  appellant,  as  landlord,  pays 


Nov.  15. 
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1888        all  outgoings  in  respect  of  them,  including  water-rates^  poor,  and 

Shith      other  local  rates,  and  the  sums  required  for  repairs,  &c. 

CHraoH-         ^*  ^^^  weekly  rent  of  the  house  No.  40,  Alexandra  Street,  is 

^    wABDSNs,    55.^  and  it  has  been  agreed  that  the  rate  in  respect  of  that  house 

BiBmNGHAu.  shall  be  a  test  case  in  respect  of  all  the  rates  appealed  against, 

and  that  the  rateable  value  of  the  other  houses  comprised  in  the 

appeal,  as  well  as  of  all  the  other  houses  of  the  same  description 

belonging  to  the  appellant,  shall  be  fixed  in  accordance  with  the 

decision  of  the  Court  in  regard  to  No.  40. 

3.  In  the  rate  appealed  against  the  appellant's  name  was  put 
in  as  owner,  and  the  name  of  P.  E.  Oldaker  as  occupier;  the 
property  was  described  as  *'  house ;"  the  gross  estimated  rental 
was  91  lOs.,  and  the  rateable  value  71.  5s. 

4.  The  appellant  contended  that  the  following  deductions 
ought  to  be  made  in  ascertaining  the  gross  estimated  rental, 
namely : — 

(1.)  A  percentage  on  13Z.,  being  fifty-two  times  the  weekly 
rent,  in  respect  of  *'  voids  and  losses  "  (fixed  as  herein- 
after appears  at  5  per  cent.). 
(2.)  For  cost  of  collecting  rent,  5  per  cent,  on  the  sum  of 
12Z.  Ts.,  being  fifty-two  times  the  weekly  rent,  less 
5  per  cent,  for  voids  and  losses. 
(3.)  Ten  shillings,  the  full  amount  of  the  water-rate,  as  if 

paid  by  the  tenant. 
(4.)  In  the  alternative  8«.,  the  amount  of  the  water-rate 
actually  paid  by  the  landlord  in  pursuance  of  his 
agreement  to  compound,  as  hereafter  explained. 
(5.)  Poor  and  other  local  rates  at  6$.  8d.  in  the  pound. 
With  reference  to  all  the  foregoing  deductions  the  appellant 
contended  that  the  hypothetical  tenaDt  from  year  to  year  con- 
templated by  the  Parochial  Assessment  Act  of  1836  must,  for 
the  purpose  of  ascertaining  the  gross  estimated  rental,  be  deemed 
not  to  occupy  personally,  but  to  sublet  the  tenements  to  weekly 
tenants  as  occupiers  on  the  terms  mentioned  in  paragraph  1, 
himself  paying  all  the  outgoings,  as  therein  mentioned,  and  that 
the  propriety  of  the  several  deductions  claimed  must  be  decided 
on  the  footing  of  that  interpretation  of  the  statute.    In  other 
words,  that  the  question  must  be  determined  precisely  as  if  the 


VOL.  XXIL  QUEEN'S  BENCH  DIVISION.  213 

preseiit  appellant's  reyersionary  interest  in  the  premises  occupied       1888 
by  his  snb-tenants  were  a  tenancy  from  year  to  year,  and  the      Smith 
problem  to  be  determined  was  what  deductions  shonld  be  made     oJU- 
in  ascertaining  the  rent  he  shonld  pay  to  his  ground  landlord.        wabdkns, 

The  respondents,  on  the  other  hand,  contended  that  such  BotKiNQHAif. 
hypothetical  tenant  must  be  deemed  to  be  in  actual  occupation  of 
the  tenement,  and  the  gross  estimated  rental  fixed  in  accordance 
with  the  rent  which  he  might  reasonably  be  expected  to  giye  as 
a  tenant  from  year  to  year  under  a  landlord  who  paid  in  respect 
of  it  all  the  outgoings  mentioned  in  paragraph  1.  They  contended 
that  the  appellant  was  not  entitled  to  the  deductions  so  claimed 
by  him  in  respect  of  voids  and  losses,  collection,  and  water-rate ; 
that  voids  and  losses  of  rent  were  inseparable  from  the  enjoyment 
of  all  rateable  hereditaments,  and  in  no  way  affected  the  rateable 
value  of  such  hereditaments,  inasmuch  as  rates  are  payable  only 
for  so  long  as  the  hereditaments  are  let,  unless  provided  for  by 
the  statutes  relating  to  the  compounding  for  rates. 

The  recorder  decided  that  the  appellant's  construction  of  the 
statute  was  erroneous,  and  that  of  the  respondents  was  correct, 
and  all  his  determinations  of  law  and  fact  in  regard  to  the  pro- 
priety of  the  several  deductions  claimed,  and  in  regard  to  the 
amount  of  the  rent  at  which  the  said  house  might  reasonably 
be  expected  to  let  from  year  to  year,  if  so  let,  proceeded  on  the 
footing  of  that  decision. 

5.  It  was  agreed  that  in  order  to  arrive  at  the  rateable  value  a 
deduction  of  26Z.  per  cent  for  repairs,  &c.,  must  be  made  from  the 
gross  estimated  rentaL 

8.  In  regard  to  voids  and  losses  it  was  proved  that  it  is  prac- 
tically impossible  to  let  houses  of  the  description  to  which  those 
in  question  belong  on  other  terms  thein  those  mentioned  in  par.  I ; 
that  the  persons  to  whom  such  tenements  are  usually  let  are 
artizans  or  workpeople;  that  owing  to  fluctuations  in  trade, 
change  of  employment,  and  other  causes,  such  persons  from  time 
to  time  move  to  other  districts,  and  the  houses  formerly  occupied 
by  them  are  often  left  void,  and  are  unable  to  be  re-let  for  several 
weeks,  while  at  other  times  from  like  causes  the  occupiers  fall  out 
of  employment  and  are  unable  to  pay  their  rents ;  that  as  a  result 
of  such  voids  and  losses  the  landlord  of  such  tenements  does  not 
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1888        receiye  on  an  average  in  the  course  of  the  year  fifty-two  times 

Smith      the  amount  of  the  weekly  rent  reseryed^  but  some  smaller  amount. 

Qg^og.     The  recorder  found,  as  a  matter  of  fact,  on  the  evidence  before 

^'^^rafl,    iiim,  that  the  average  annual  amount  of  such  voids  and  losses  in 

BiBHiKOBAM.  respect  of  the  appellant's  weekly  houses,  if  allowable  at  all,  was 

equal  to  5  per  cent,  of  the  total  annual  rents  payable  in  respect 

of  them ;   but  he  upheld  the  respondents'  contention  that  no 

deduction  whatever  could  properly  be  made  on  this  account,  and 

decided  that  the  rent  at  which  the  said  house  might  reasonably 

be  expected  to  let  from  year  to  year,  if  so  lettable,  the  landlord 

paying  all  usual  tenants'  rates  and  taxes  and  water-rates,  was  £13. 

9.  With  regard  to  the  cost  of  collection,  it  was  proved  that  the 
rents  of  houses  let  on  weekly  tenancies  are  usually  collected  by 
agents  or  collectors  on  behalf  of  the  landlord,  and  that  the  usual 
remuneration  for  the  labour  and  cost  of  so  collecting  them  is 
5  per  cent,  on  the  amount  collected,  and  that  the  appellant's 
rents  in  respect  of  the  property  in  question  were  so  collected  for 
him  on  those  terms.  It  was  also  proved  that  the  usual  remunera- 
tion for  collecting  the  rents  of  houses  let  by  the  year  or  the 
quarter  is  2lf  per  cent,  on  the  amount  collected.  The  recorder 
found  on  the  evidence  before  him  that  5  per  cent,  was  a  reason- 
able remuneration  for  collecting  the  rents  of  weekly  houses,  but 
held  that  no  deduction  at  all  was  allowable  on  this  account. 

10.  With  regard  to  the  water-rate :  The  borough  of  Birming- 
ham is  supplied  with  water  by  the  corporation  of  Birmingham 
under  and  by  virtue  of  the  provisions  of  the  Birmingham  Cor- 
poration (Consolidation)  Act,  1883  (46  &  47  Vict.  c.  Ixx.),  and 
the  Acts  incorporated  therewith,  and  there  is  practically  no  other 
source  of  water  supply,  although  taking  a  supply  of  water  horn 
the  corporation  is  not  made  compulsory  by  the  statute.  Owners 
of  houses  of  the  description  in  question  are  liable  to  the  corpora- 
tion for  the  payment  of  the  water-rate,  and  the  amount  paid  by 
the  occupiers  as  rent  is  according  proportionately  greater  than  it 
would  be  if  the  occupiers  provided  directly  for  their  own  supply. 
The  owners  are,  on  the  other  hand,  enabled  and  permitted,  in 
consideration  of  their  agreeing  to  pay  the  water-rate  in  respect 
of  their  houses,  whether  the  same  are  occupied  or  not,  to  com- 
pound for  its  payment  at  a  reduced  rate,  and  the  appellant  in  this 
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case  has  so  compounded  in  respect  of  the  houses  in  question.       isss 
The  amount  of  the  water-rate  in  respect  of  No.  40,  Alexandra      sxrra 
Street,  which  would  be  payable  if  not  compounded  for,  is  10«»     GmmoH- 
The  amount  actually  paid  by  the  appellant  in  pursuance  of  his    wabdiks, 
agreement  to  compound  for  the  same  is  Ss.     The  respondents  BiBMoroHAx. 
contended  that  the  appellant  was  not  entitled  to  either  deduc- 
tion on  account  of  water-rate.    The  recorder  held  that  the 
respondents'  contentions  were  correct,  being  of  opinion  that  in 
point  of  law  the  payment  for  water  was  in  the  nature  of  a  rent, 
and  was  not  a  tenant's  rate  within  the  meaning  of  the  statute. 

11.  The  poor  and  other  local  rates  to  be  deducted  are  68. 8d.  in 
the  pound  on  the  rateable  yalue  of  the  premises  rated. 

The  case  also  stated  in  figures  the  alternative  amounts  of  the 
deductions  which  should  be  made  from  the  rate,  if  all  or  any  of 
the  deductions  claimed  were  allowed. 

The  questions  for  the  opinion  of  the  Court  were  as  follows : — 

1.  What  is  the  proper  hypothesis  to  be  made  in  applying  the 
Parochial  Assessment  Act  to  a  tenement  of  the  description  in 
qnestion  ? 

2.  Is  the  appellant  entitled  to  the  deduction  of  5  per  cent  on 
account  of  voids  and  losses  ? 

3.  Is  he  entitled  to  the  deduction  of  5  per  cent,  for  collection  ? 

4.  Is  he  entitled  to  the  deduction  of  the  full  amount  of  the 
water-rate  as  if  not  compounded  for  ? 

5.  Alternatively  is  he  entitled  to  the  deduction  of  the  amount 
actually  paid  by  him  in  respect  of  water-rate  ? 

If  the  Court  shall  hold  that  the  appellant  is  entitled  to  all,  or 
any  two,  of  the  deductions  claimed  for  voids  and  losses,  for 
collection,  and  water-rate,  then  the  order  of  the  recorder  is  to 
be  quashed. 

If  the  appellant  is  not  entitled  to  any  of  the  deductions 
claimed  for  voids  and  losses,  for  collection,  and  water-rate,  or 
one  only  of  such  deductions,  the  order  of  the  recorder  is  to 
be  affirmed. 

When  the  case  was  argued  in  the  Queen's  Bench  Division  on 
June  1, 1888,  the  Court  sent  it  back  to  the  learned  recorder  to 
re-state  par.  8,  which  he  did  as  follows : — 

"  I  repeat  the  facts  found  and  set  forth  in  the  first  eight  lines 
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1888        of  par.  8  of  this  case.    Assuming,  however,  for  rating  purposes. 

Smith      that -a  tenant  from  year  to  year  could  be  obtained,  I  find  that 

Chdbch.     *h«  ^^^^  40>  Alexandra  Street,  could  be  reasonably  expected  to 

WABDBHB,     i)e  let  from  year  to  year  at  the  rent  of  13Z.  a  year,  the  landlord 

BiBMiKGHAif.  paying  all  usual  tenants'  rates  eind  taxes,  and  the  water-rates. 

'^  I  further  find  that  with  respect  to  house  property  of  this 
description,  whether  let  by  the  week  or  by  the  year,  the  landlord 
would  be  unable,  by  reason  of  voids  and  of  losses  by  non-payment 
of  rent,  to  collect  more  than  95  per  cent,  of  the  rent. 

"  I  decided  that  the  appellant  was  not  entitled  to  the  deduction 
claimed  by  him  for  voids  and  losses  on  the  grounds  contended 
for  by  the  respondents  in  par.  7  of  this  case,  and  also  because  I 
was  of  opinion  that  the  rental  at  which  the  premises  may  be 
expected  to  let  from  year  to  year,  and  not  the  amount  of  rent 
actually  received  for  them,  is  the  proper  criterion  to  be  taken 
into  consideration  in  the  rating  of  such  premises." 

Jelf,  Q.C.,  and  W.  Wills^  for  the  appellant. 
Sir  B,  E,  Webster,  A.O.,  Alfred  Toung,  and  Hugo  Young,  for  the 
respondents. 

The  arguments  sufficiently  appear  from  the  statements  in  the 
case,  and  from  the  judgment  of  Wills,  J. 

[The  following  statutes  and  authorities  were  referred  to : — 
6  &  7  Will.  4,  c.  96 ;  32  &  33  Vict.  c.  41 ;  BMs  y.  Grand  Junc- 
tion Waterworks  Co.  (1) ;  Smith  v.  Corporation  of  Birmingham  (2) ; 
Beg.  V.  Grand  Jtmction  By.  Co.  (3) ;  Beg.  v.  Llantrissant  (4) ; 
Beg.  V.  London  and  North  Western  By.  Co.  (5) 

Cur.  adv.  vuU. 

Nov.  15.  Wills,  J.,  read  the  following  judgment : — 

The  appellant  in  this  case  is  the  owner  of  certain  small  tene- 
ments for  which  he  has  compounded  under  32  &  33  Vict.  c.  41. 

In  a  poor-rate  for  the  parish  of  Birmingham  he  has  been  rated 
at  a  gross  estimated  rental  of  9Z.  IQs.  and  at  a  rateable  value  of 
11.  bs.    The  appellants  claimed  before  the  learned  Becorder  of 

(1)  9  App.  Gas.  49.  (3)  4  Q.  B.  18. 

(2)  11  Q.  B.  D.  195.  W  Law  Rep.  4  Q.  B.  364. 

(6)  Law  Bep.  9  Q.  B.  134. 
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Binningham  to  have  certain  elements  of  diminutiony  in  order  to       1888 
ascertain  the  gross  estimated  rental,  introduced  into  the  calcnla-      skutb 
tion,  all  of  which  the  learned  recorder  has  disallowed.  ohurch- 

They  are  shortly  as  follows :  The  house  selected  by  way  of  illus-    wabdbws, 
tration  is  let  to  weekly  tenants  at  55.  a  week.    It  is  found  that  it  Bibminoham. 
is  practically  impossible  to  let  it  for  longer  periods.    It  is  also      wmBTj- 
found  that  owing  to  yoids  and  losses  by  non-payment  of  rent  the 
landlord  receiyes  in  the  year  at  least  5  per  cent,  less  than  the 
aggregate  of  the  weekly  rents  for  fifty-two  weeks.    He  employs  a 
collector^  and  it  is  the  common  practice  with  respect-  to  such 
tenements  for  landlords  to  do  so.     The  appellant  also  pays  the 
water-rate.    It  is  in  respect  of  these  items  that  the  questions  in 
the  present  case  are  raised. 

With  respect  to  the  deduction  claimed  for  water-rates,  I  am 
clearly  of  opinion  that  it  is  a  charge  for  water  sold  and  supplied 
and  in  no  sense  rent  The  premises  of  themselyes  do  not  afford 
water,  and  the  tenant  would  get  none  but  for  the  supply  through 
the  company's  pipes,  and  it  presents,  therefore,  no  analogy  to  the 
case  of  premises  comprising  a  well,  which  being  part  of  the 
actual  land  occupied  must  be  taken  into  account  when  estimating 
the  rent.  This  deduction,  therefore,  will  have  to  be  made  from 
the  13Z. 

The  next  contention  of  the  appellant  relates  to  the  allowance 
for  yoids  and  losses  by  nonpayment  of  rents,  in  respect  of  which 
he  claims  that  he  ought  to  be  rated  at  that  portion  only  of  the 
132L  which  actually  finds  its  way  into  his  pocket  He  argues 
that,  inasmuch  as  the  only  practical  way  of  dealing  with  the  pro^ 
perty  is  to  let  it  to  weekly  tenants,  if  he  had  a  tenant  from  year 
to  year  that  tenant  would  be  obliged  to  sublet  it  in  the  same 
way  as  he  does,  and  that,  as  the  tenant  would  not  in  that  way 
make  13Z.  out  of  it,  he  neyer  would  giye  13Z.  a  year  for  it,  and 
therefore  the  amount  of  hypothetical  yearly  rent  cannot  be 
higher  than  the  13Z.  less  the  deductions  in  question. 

In  order  to  clear  the  ground  for  the  discussion  of  this  question 
I  will  notice,  in  order  to  get  rid  of  them,  certain  statutory  pro- 
visions which  I  must  not  be  supposed  to  haye  oyerlooked,  but 
which  in  my  judgment  do  not  affect  the  principles  upon  which 
tiiis  case  must  be  decided. 
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1S88  The  Act  59  Geo.  3,  c.  12,  s.  19,  contains  very  peculiar  pro* 

g^iCT      visions  for  rating  the  owners  instead  of  the  occupiers  of  smaU 

^^^^^_     tenements.  It  introduced,  in  cases  which  fall  under  it,  a  standard 

WABDBN8,    of  rating  which  has  nothing  to  do  with  the  net  annual  value  as 

BiBKiNOHAsf.  interpreted  by  6  &  7  Will.  4,  c.  96,  s.  1.    That  Act,  however,  has 

wills,  J.      nothing  to  do  with  the  present  case,  and  it  is  clear  that  under 

the  32  &  33  Vict.  c.  41,  which  is  the  Act  relating  to  the  rating 

of  owners  instead  of  occupiers  under  which  the  present  case  falls, 

no  special  provisions  are  made  for  arriving  at  the  value  of  the 

property,  and  although  the  owners  are  persons  to  be  rated,  and 

are  entitled  to  certain  deductions  on  the  amount  which  would  be 

payable  if  the  occupiers  were  rated,  the  general  principles  of 

rating  apply,  and  the  value  for  the  purpose  of  the  rate  must  be 

ascertained  in  the  same  way  as  if  the  occupiers  were  rated. 

Certain  statutory  provisions  are  made  also  for  the  case  of  occu- 
piers for  short  periods.  They^  when  rated,  are  exempted  from 
payment  of  more  than  the  proportion  of  the  rate  due  for  one 
quarter  of  a  year,  and  are  enabled  to  deduct  the  amount  paid  by 
them  firom  the  rent  due  to  the  owner  (32  &  33  Vict,  c  41,  ss.  12) : 
and  provision  is  further  made  that  an  outgoing  tenant  shall  be 
liable  only  for  the  proportion  of  the  rate  corresponding  to  his 
period  of  occupation  (Ibid.  s.  16). 

These,  however,  are  mere  statutory  qualifications  and  exemp- 
tions engrafted  upon  the  general  system,  and  do  not  go  beyond 
the  specific  instances  to  which  they  are  made  applicable.  They 
do  not  affect  the  question  with  which  we  have  to  deal,  and  in 
order  to  see  what  the  principle  is  upon  which  the  amount  of  the 
rating  is  to  be  calculated,  we  must  look  at  the  state  of  things  exist- 
ing before  these,  or  similar  enactments  (all  of  which  are  long 
subsequent  to  the  origin  of  our  rating  system)  were  passed. 

Now,  nothing  can  be  clearer  than  that,  apart  &om  the  special 
enactments  referred  to,  the  person  to  be  assessed  always  was  and 
is  the  person  in  actual  ooeupation.  Before  those  statutes  were 
passed  it  was  the  case,  and  it  still  is  so  where  they  do  not  apply, 
that  the  weekly  tenant  who  may  be  in  actual  occupation  of  the 
tenexftmt '  when  the  rate  is  made  was,  or  is,  the  person  liaUe. 
Until  17  Gteo.  2,  e.  88|  s.  12,  he  was  at  once  liable  for  the  whole 
amount ;  and  even  under  that  Act  he  was  liable  for  the  whole 


YOL.  XXIL  QUEENS  BENGH  DIVISION.  210 

amount  until  an  incoming  tenant  stepped  into  his  shoes;  and       1888 
it  was  held  that  where  a  tenant  only  occupied  for  a  fortnight      gmrH 

after  the  rate  was  made,  and  the  succeeding  tenant  did  not  ohx^oh- 

come  in  for  some  months,  the  first  tenant  was  liable  for  the  ap-  waboins, 

'^  &C.,  OF 

portioned  part  of  the  total  rate  answering  to  the  period  when  Bibmwoham. 
there  was  no  occupation.  The  mere  fact,  therefore,  that  the  wuiTj. 
tenant  upon  whom  the  rate  is  properly  made  is  only  a  weekly 
tenant  has,  apart  from  the  statutes  mentionedi  no  bearing  upon 
the  question  how  much  of  the  rate,  calculated  upon  proper  prin- 
ciples, he  ought  to  pay  when  made,  and  it  seems  to  me  that  the 
only  beariiig  it  has  upon  the  question  of  what  the  quantum  of 
the  hypothetical  yearly  rent  ought  to  be  is  that  it  may,  or  may 
not|  according  to  circumstances,  render  the  amount  of  his  weekly 
rent  a  bad  te^  of  what  the  natural  rent  by  the  year  would  be. 
It  is  to  no  purpose  to  say  that  such  property  cannot  in  prac- 
tice be  let  by  the  year :  no  more  can  railways,  canals,  docks, 
or  gaaworks* .  The  Act  of  Parliament  requires  the  assumption 
of  a  tenancy  from  year  to  year  to  be  made,  and  you  can  no  more 
impu^  th^  hypothesis  of  such  a  tenancy  in  rating  matters  than 
in  logi^  ypu  are  permitted  to  deny  your  opponent's  hypothetical 
pvenwBN  .Xov  must  assume,  a  landlord  willing  to  let,  and  a 
tenant,  willing*  to  take  by  the  year;  and  haying  done  so,  you 
must  get  in  the  best  way  you  can  at  the  rent  which,  under  an 
agreement,  brought  about  by  the  compromise  of  the  conflicting 
interests  of  the  man  who  wants  to  receiye  as  much  as  he  can  and 
the  pia^t  wh9^  wants  to  pay  as.  little  as  he  can,  would  be  arriyed  at 
under  such  oirqumstancee. 

Theie  Are  many  cases  in  which  statutory  limitations  upon  the 
mode  of  enjoyment  of  the  tenement  exist.  In  such  cases  the 
hypothetical  tenant  is  tceated  as  holding  subject  to  the  same 
statutory  restrictions ;  but.there  is  no  case  that  I  am  aware  of  in 
which  those  limitations  are  other  than  incidents  to  the  occupation, 
or  in  which  ttokeiy  hayo  destxpyed  the  power  of  actual  occupation, 
an^'tiiey  thegcipfQie  afford  no  support  to  the  yi^wput  forward  here 
that  the,  piaati<sal  impossibility  of  finding  a  tenant  ^rom  year  to 
year.  justiAsB  a-s^sort  to  »  new  prindple  in  ratiiig.law.by  which  the 
theory  gf  aetml  oo^patioii  is.  discarded^ 

The  person  to  be  rated*  then,  being  the  occupier  and  not  the 
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^^^        owner,  the  hypothetical  tenant  is  brought  upon  the  scene,  not 
Smith      for  the  purpose  of  changing  one  of  the  cardinal  conditions  of 
Gbuboh-     rating,  but  simply  for  the  purpose  of  giving,  or  perhaps  it  might 
^ftoL^oF^    be  more  correctly  said  of  illustrating,  the  principle  by  which 
BiBioHOHAM.  quantum  is  to  be  arrived  at.     The  tenant  whose  supposed  dealing 
wuK  J.      with  the  landlord  is  to  be  the  test  of  quantum  is  still  to  be  a 
tenant  or  occupier ;  and  there  is,  as  far  as  £  can  see,  no  warrant 
either  in  principle  or  authority  for  the  claim  of  the  appellant  in 
this  instance  to  turn  him  into  a  hypothetical  landlord  sub-letting 
the  tenement  of  which  he  could  only  be  rated  as  the  actual  occu- 
pier.    To  treat  the  hypothetical  tenant,  who  although  a  sup- 
posititious person  is  still,  ex  hypothesi,  a  tenant  or  occupier,  as 
himself  a  landlord  and  not  in  occupation,  appears  to  me  to  be  a 
contradiction  in  terms  and  at  variance  with  everything  that  I 
have  ever  understood  to  be  the  law  upon  this  subject. 

It  is  true  that  by  6  &  7  Wm.  4,  c.  96,  s.  1,  you  have  to  get  at 
the  **  net  annual  value,"  after  which  words  come  the  interpreta- 
tion of  the  phrase,  '^  that  is  to  say,  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year  free  of*' 
various  specified  charges  usually  paid  by  the  tenant,  and 
deducting  certain  specified  items  of  expense  which  the  landlord 
generally  incurs,  and  which  enable  him  to  maintain  the  premises 
in  a  state  to  command  such  rent  as  aforesaid. 

With  such  words  to  deal  with  it  is  quite  useless  to  consider 
what  has  been  said  in  D6bb8*8  Case  (1)  or  elsewhere  as  to  the  mean- 
ing of  **  annual  value "  in  Acts  in  which  the  defining  words  of 
6  &  7  Wm.  4,  c.  96,  s.  I,  are  not  to  be  found.  In  the  Act  now 
imder  consideration  the  words  "  net  annual  value,  that  is  to  say," 
are  superfluous,  and  might  just  as  well  be  left  out  **  Net  annual 
value  "  means  just  as  much  as,  and  no  more  and  no  less  than,  the 
words  which  follow  that  expression,  and  which  I  have  already 

cited. 

It  seems  to  me  to  follow  that,  if  you  are  compelled  to  assess 
the  occupier,  whatever  his  actual  period  of  past  or  prospective 
occupation,  upon  the  assumption  that  there  is  a  tenancy  for  a 
year,  it  is  idle  to  talk  of  his  being  assessed  at  a  less  sum  than  he 
otherwise  would  be  assessed  at  because  he  may  in  fact  occupy  for 

(1)  9  App.  Cos.  49. 
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a  week  only.    The  hypothetical  tenant  and  the  actual  tenant  are       1888 
two  separate  and  distinct  entities.    The  hypothetical  tenant  will  ^  smith 
give  neither  more  nor  less  for  his  year's  occupation  because  the     p_?L_, 
actual  tenant  only  wants  to  occupy  for  a  week  or  a  fortnight,     wardens. 
The  tenant  who^  ex  hypothesi,  is  to  occupy  for  a  year  cannot  be  BiRimrGHAu. 
put  as  a  person  who  ought  to  pay  a  rent  less  than  the  fair  rent  for      wiuTir. 
a  year  on  the  ground  that  there  will  be  a  week  or  a  fortnight  out 
of  the  year  when  the  occupation  will  cease.    That  would  be  t(» 
contradict  the  hypothesis  which  you  are  bound  US  assume. 

This  is  the  yiew  which  I  understand  the  learned  recorder  of 
Birmingham  to  have  acted  upon.  He  says  in  effect, ''  I  see  no 
reason  why,  if  there  were  a  tenant  from  year  to  year,  he  should  not 
be  willing  to  pay  for  the  year  at  the  same  rate  as  the  actual 
tenants  pay  for  the  week."  So  far  it  is  a  pure  question  of  fact, 
and  whether  the  decision  be  one  at  which  I  should  myself  arrive 
or  not,  if  the  question  of  fact  were  for  me,  is  a  matter  I  have 
nothing  to  do  with.  I  must  not  be  supposed  when  I  put  it  in 
this  way  to  be  suggesting  that  there  is  anything  unreasonable  or 
improper  in  the  view  he  has  taken  of  this  question  of  fact,  but  it 
is  simply  out  of  place  for  this  Court,  which  is  not  a  Court  of 
Appeal  on  the  question  of  fact,  to  express  any  opinion  about  it 
either  one  way  or  the  other. 

It  is  said,  however,  that  the  finding  of  the  learned  recorder 
after  the  case  was  remitted  to  him  for  further  statement  shews 
that  5  per  cent,  ought  to  come  off  this  initial  amount  of  131,  He 
says  that  upon  property  of  this  description  the  landlord  would  be 
unable  by  reason  of  voids  and  non-payment  of  rent  to  realise 
more  than  95  per  cent,  of  the  value.  As  far  as  voids  are  con- 
cerned, they  are  excluded,  in  my  opinion,  by  the  statutory 
hypothesis  of  a  tenancy  from  year  to  year.  It  is  the  old  point 
over  again.  If  the  hypothetical  yearly  tenant  is  to  be  treated  as 
an  occupier,  the  deduction  for  voids  can  have  no  place  in  the 
estimate.  Nor  does  it  seem  to  me  that  the  fsLci  that  this  class  of 
tenant  is  often  impecunious  is  material.  The  question  is  what  a 
tenant  might  be  reasonably  expected,  bona  fide,  to  bind  himself 
to  pay.  Mr.  Wills,  in  his  able  contribution  to  the  arguments  for 
the  appellants — ^none  the  worse  for  not  being  long— treated  the 
finding  of  the  learned  recorder  as  equivalent  to  saying  that  the 
Vol.  XXFL  11  iS 
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1888  full  sum  was  a  mere  paper  rent,  and  not  the  real  sum  supposed  to 
Smith  be  arriyed  at  between  the  parties  as  the  rent  intended  to  be  paid. 
Ohubch-  •''•  ^^  ^®*  ®^  understand  him.  There  is  an  inherent  difficulty  in 
WABD1SN8,  applying  statutory  hypotheses  which  are  unreal  in  fact.  It  is 
BiBMuroHAH.  exemplified  by  the  difficulties  which  have  arispn  under  the  Bills 
wills,  J.  of  Sale  Act,  1878,  where  the  Act  of  Parliament  requires  a  receipt 
which  is  not  in  any  ordinary  sense  an  assurance  to  be  dealt  with 
as  an  assurance,  and  under  the  Employers'  Liability  Acts,  which 
say  that  a  servant  shall  in  certain  cases  have  the  same  rights  as 
if  he  were  not  a  servant,  without  saying  whether  he  is  to  be  re- 
garded as  an  absolute  stranger,  or  outsider,  or  as  a  person  present 
by  invitation,  or  as  a  person  lawfully  upon  the  premises ;  and  it  is 
not  very  easy  to  say  whether  this  is  a  circumstance  which  would 
find  its  way  into  the  amount  of  rent,  or  whether  it  is,  apart  from 
that,  a  loss  which  in  respect  of  rent  fairly  arrived  at  between  the 
parties  would,  notwithstanding  the  fact  that  it  might  be  expected 
from  the  outset,  really  fall  upon  the  landlord,  without  affecting 
the  rent.  I  can  equally  well  conceive  circumstances  under  which 
it  might,  and  circumstances  under  which  it  might  not,  affect  the 
bargain  between  the  parties.  It  might  induce  the  landlord  to 
ask  more,  but  I  do  not  see  that  that  would  lead  the  tenant  to  be 
willing  to  give  more  than  he  would  if  he  was  likely  to  have  no 
difficulty  in  paying.  A  landlord  will  often  be  willing  to  let  to 
an  exceptionally  careful  or  solvent  tenant  at  a  rent  less  than  that 
which  he  would  ask  from  a  more  uncertain  paymaster  or  a  less 
conscientious  person.  But  no  one  ever  heard  of  the  introduction 
of  such  a  question  into  the  calculation  of  what  a  yearly  tenant 
might  be  expected  to  give.  It  is  a  matter,  as  it  seems  to  me, 
far  too  remote  and  speculative  to  be  a  necessary  element  in  the 
estimation,  and  I  think  the  learned  recorder  was  quite  justified 
in  discarding  it. 

The  cost  of  collection,  I  am  quite  clear,  is  no  deduction.  It  is 
only  claimed,  and  can  only  be  claimed,  on  the  hypothesis  that 
the  rated  occupier  can  be  treated  as  himself  a  landlord  and  not 
in  occupation. 

It  is  conceded  that  the  allowance  of  the  deduction  for  water- 
rate  alone  is  not  sufficient  to  reduce  either  the  gross  or  the  net 
rateable  value  below  the  respective  amounts  appearing  in  the 
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present  rate ;  and  as  all  the  other  items  in  dispute  are,  in  my       isss 
opinion,  erroneously  claimed  as  deductions   it  follows  that  the ""  ^sioth 
rate  must  stand.  Chuboh- 

So  far  I  have  dealt  with  the  matter  without  reference  to  the  fiact    wabdbms, 

♦to.    OF 

that  the  present  appellant  compounded  for  the  rates  as  landlord,  Birminqhau. 
and  is  accordingly  rated  under  32  &  33  Yict.  c.  41 ;  and  what  has  wiii8,j. 
been  said  would  have  applied  to  King's  appeal  had  it  been  neces- 
sary to  go  into  his  case.  It  is  sufficient  with  respect  to  this  fietct 
to  point  out  that  the  case  of  the  landlord  so  compounding  is  one 
less  £ftTOurable  for  the  appellant  than  that  of  the  tenant  paying 
the  rates,  inasmuch  as  to  the  landlord  compounding  yery  large 
deductions  are  made  under  the  Act  in  question,  as  to  which  it  is 
yery  difficult  to  see  what  they  are  for  unless  they  embrace  some, 
at  all  eyents,  of  the  deductions  now  claimed. 

The  order  of  sessions,  therefore,  must  be  confirmed,  and  the 
appeal  dismissed. 

GsANTHAM,  J.,  concurred. 

Judgment  for  the  respondents. 

Solicitors  for  appellant :  Boss  &  Douglas  Norman^  for  A.  L. 
Crockfordy  Birmingham. 

Solicitor  for  respondents:  James  Nedle,  for  W.  Horttm  it 
Bedfem,  Birmingham, 

W.  A. 
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^888  [IN  THE  COURT  OF  APPEAL.] 

Dee,  6,  7. 

ROE  V.  SIDDONS. 

Easement-^Right  of  Way — Grant  of  Way  by  general  Words — "  Ways  now  or- 
heretofore  held  or  enjoyed** — Way  at  Date  of  Grant  physically  incapable  of 
use  with  principal  Subject  of  Grant, 

In  1872  the  owner  of  two  adjoining  pieces  of  land  granted  one  to  the  plaintiff 
and  the  other  to  the  defendant.  The  grant  to  the  plaintiff  contained  th& 
general  words,  "  together  with  all  ways,  &c.,  easements,  and  appurtenances  what- 
soever to  the  said  tenement  and  premises  hereby  granted,  or  any  part  thereof,, 
now  or  heretofore  held  or  enjoyed,  or  reputed  or  known  as  part  or  parcel 
thereof,  or  appurtenant  thereto.*' 

Prior  to  1852  the  occupiers  of  the  two  tenements  had  used  in  common  » 
formed  private  road,  for  the  purpose  of  going  to  and  from  their  respective- 
tenements  to  the  high  road. 

There  was  access  to  the  plaintiff's  tenement  from  the  high  road  without 
passing  over  the  private  road,  but  the  only  access  to  the  defendant's  tenement 
was  by  means  of  that  roac^  In  1852,  by  the  permission  of  the  owner,  the  then 
occupier  of  the  plaintiff's  tenement  built  a  wall  which  entirely  separated  hU 
tenement  from  the  private  road,  and  from  that  time  down  to  1872,  and  after- 
wards, with  one  exception,  down  to  the  issue  of  the  writ,  the  occupiers  of  the 
plaintiffs  tenement  made  no  use  of  the  private  road,  but  obtained  access  to 
the  tenement  directly  from  the  high  road : — 

Eeldf  that  under  the  circumstances  the  inference  that  the  word  "  heretofore  '^^ 
in  the  grant  to  the  plaintiff  was  used  in  its  ordinary  grammatical  meaning  was- 
rebutted,  and  that  no  right  to  the  use  of  the  private  road  passed  to  him. 

Appeal  by  the  defendant  against  an  order  of  the  County 
Court  at  Ashby-de-la-Zouch,  by  which  an  injunction  was  granted 
to  restrain  the  defendant  from  obstructing  by  a  gate  a  priyate- 
road  over  which  the  plaintiff  claimed  a  right  of  way. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Cave,  J,f  with  additions  from  the  judgment  of  A.  L. 
Smithy  J. 

In  the  year  1852  the  plaintiff  and  the  defendant,  or  their  pre* 
decessors  in  title^  occupied  adjoining  tenements  belonging  to  the 
same  landlord,  and  each  of  them  had  for  many  years  previously 
used  the  strip  of  land  in  question  for  the  purpose  of  getting  to 
and  from  his  tenement  to  the  high  road.  The  strip  of  land  was^ 
in  fact,  a  formed  and  stoned  road,  and  down  to  1852  the  occupiers 
of  the  two  tenements  had  repaired  it  jointly.    There  was  access 
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to  the  plaintifiTs  tenement  from  the  high  road  without  passing  1888 
over  the  strip  of  land  in  question.  There  was  no  such  access  to  boi 
the  defendant's  premises.  In  1852  the  plaintiff's  tenement  was  gipD^Ns. 
altered,  and,  by  permission  of  his  landlord,  the  then  occupier 
separated  the  private  road  from  his  tenement  by  a  dry  stone 
wall,  and  thenceforward,  down  to  1872,  ceased  to  use  the  private 
road,  obtaining  access  to  his  premises  directly  from  the  high  road. 
In  1872  the  owner  sold  both  tenements,  and  by  conveyances  of 
even  date  and  in  similar  terms  conveyed  one  to  the  plaintiff  and 
the  other  to  the  defendant.  The  conveyance  to  the  plaintiff  con- 
tained a  grant  to  him  of  the  premises  with  the  words,  "  all  which 
premises  are  delineated  in  the  plan  drawn  in  the  margin  of  these 
presents,  and  therein  numbered  14  and  15,  and  coloured  blue ; 
together  with  all  buildings,  ways,  waters,  rights,  easements,  and 
appurtenances  whatsoever  to  the  said  tenement  and  premises 
hereby  granted,  or  any  part  thereof,  now  or  heretofore  held  or 
enjoyed,  or  reputed  or  known  as  part  or  parcel  thereof,  or  appur- 
tenant thereto."  On  the  plan  the  road  in  question  was  delineated 
as  a  road,  but  it  was  not  coloured  blue.  In  1873  the  plaintiff  used 
the  private  road  for  the  purpose  of  conveying  materials  to  the 
back  of  his  premises  for  the  building  of  a  privy.  These  materials 
were  taken  by  cart  up  the  private  road,  and  were  then  lifted  over 
the  dry  stone  wall.  With  this  exception  the  plaintiff  and  his 
predecessors  in  title  had  not  used  the  private  road  since  1852. 

W.  Graham^  for  the  defendant. 
Aaplandy  Q.C.,  for  the  plaintiff. 

Cave,  J.  (after  stating  the  facts  as  above) : — ^The  question  for 
ns  is,  whether  the  general  words  in  the  conveyance  to  the  plain- 
tiff  amount  to  a  grant  of  the  way  as  it  was  enjoyed  before  and 
down  to  1852. 

In  Polden  v.  Bastard  (1)  it  is  laid  down  by  Erie,  C.J.,  at  p.  161, 
that  **  there  is  a  distinction  between  easements,  such  as  a  right  of 
way,  or  easements  used  from  time  to  time,  and  easements  of 
necessity,  or  continuous  easements.  The  cases  recognise  this 
distinction,  and  it  is  clear  law  that,  upon  a  severance  of  tene- 

(1)  Law  Rep.  1  Q.  B.  156. 


Gare,  J. 
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1888  ments,  easements  ttsed  as  of  necessity,  or  in  their  nature  oon- 
5^jj  tinuousy  will  pass  by  implication  of  law  without  any  words  of 
SiDDON  g^^*  5  ^^*  ^^^^  regard  to  easements  which  are  used  from  time 
to  time  only,  they  do  not  pass,  unless  the  owner,  by  appropriate 
language,  shews  an  intention  that  they  should  pass."  It  is  not 
necessary  to  consider  the  doctrine  laid  down,  or  supposed  to  hare 
been  laid  down,  in  Thomson  v.  Waterhtv  (1)  and  Langley  y. 
Mammond  (2),  for  I  agree  with  Pry,  J.,  in  Barkshire  v.  Grubb  (3), 
that  that  doctrine  has  been  overruled  by  Kay  v.  Oodey  (4)  and 
Watts  T.  Kelson.  (5)  In  Brown  y.  Alabaster  (6)  Kay,  J.,  held 
that  where,  upon  the  seyerance  of  two  tenements,  there  is  a  formed 
way  oyer  one  to  the  other,  used  and  obviously  formed  for  the  use 
of  that  other,  such  a  way  is  considered  by  the  authorities  to  be  a 
continuous  and  apparent  easement  which,  upon  the  severance, 
will  pass  to  the  grantee  by  implied  grant,  witiiout  any  general 
words  at  all.  That  is  not,  indeed,  the  question  here,  for,  although 
there  was  a  formed  way,  it  was  not  at  the  time  of  the  grant 
obviously  formed  for  the  use  of  the  plaintiff's  tenement,  from 
which,  indeed,  it  was  separated  by  the  dry  stone  wall  which  had 
no  opening  in  it.  The  question  we  have  to  decide  is  of  a  dif- 
ferent kind,  viz.,  whether  by  the  words  used  in  the  conveyance, 
''together  with  all  ways  to  the  said  tenement  now  or  heretofore 
held  or  enjoyed,  or  reputed  or  known  as  part  or  parcel  thereof  or 
appurtenant  thereto,"  a  right  of  way  over  the  strip  of  land  in 
question  was  granted  to  the  plaintiff.  Now  I  agree  that  this  way 
cannot  pass  under  these  words  as  a  way  ''now,"  that  is,  in  1872, 
held  or  enjoyed,  with  the  premises.  Is  it  not,  however,  a  way 
which  "  theretofore,"  that  is,  previously  to  1872,  had  been  held 
and  enjoyed  with  the  plaintiff's  premises  ?  It  is  admitted  that 
down  to  1852  the  plaintiff's  predecessors  used  and  enjoyed  this 
way  as  a  way  to  the  back  of  the  tenement,  and  that  it  was  then 
a  formed  road,  obviously  used  by  the  predecessor  of  the  plaintiff 
in  common  with  the  predecessor  of  the  defendant,  as  a  road  to 
their  respective  tenements,  and  that  the  two  jointly  repaired  it. 
It  cannot,  I  think,  be  doubted  that,  if  the  conveyance  to  the 

(1)  Law  Rep.  6  Eq.  36.  (4)  Law  Rep.  10  Q.  B.  360. 

(2)  Law  Rep.  3  Ex.  161.  (5)  Law  Rep.  6  Ch.  166. 

(3)  18  Ch.  D.  616.  (6)  37  Ch.  D.  490.    • 


Cave,  J. 


VOL.  XXn.  QUEEN'S  BENCH  DIVISION.  227 

plaintiff  had  been  exeonted  to  his  predecessor  in  1852,  a  right  of  1888 
way  over  this  private  road  would  have  passed  as  '^  now  held  or  bob 
enjoyed  "  with  the  premises ;  and,  if  that  is  so,  why  does  it  not  gjs^^ 
pass  nnder  the  grant  of  1872  as  a  way  "  theretofore  "  used  or  en- 
joyed therewith?  Suppose  the  conveyance  had  contained. the 
words  '^  all  ways  now  or  in  1852  enjoyed  therewith/'  can  it  be 
doubted  that  those  words  would  have  amounted  to  a  grant  of 
this  right  of  road  ?  And,  if  such  words  would  amount  to  a  grant, 
why  do  not  the  words  "  heretofore  used  or  enjoyed "  therewith 
pass  this  right  of  way  ?  Surely  **  heretofore  "  must  include  the 
year  1852.  It  is  said  that  the  way  does  not  pass,  because  in  1872 
it  was  not  an  apparent  road,  and  I  quite  agree  that  if  the  words 
had  been  only  *^  now  used  and  enjoyed  "  herewith,  that  would 
have  created  a  difficulty,  perhaps  an  insuperable  one ;  but  must 
we  not  look  to  see  whether  ^'heretofore,"  that  is,  in  1852,  it  was 
not  an  apparent  road  ?  and,  as  it  was  undoubtedly  such  then,  why 
was  it  not  then,  in  1852,  held  and  enjoyed 'with  the  premises,  and, 
if  in  1852  it  was  so  held  and  enjoyed,  how  can  it  be  said  that  in 
1872  it  had  not  been  so  held  and  enjoyed  theretofore,  that  is, 
previously  to  1872?  The  grantor  has  chosen  to  use  the  word 
"heretofore,"  which  obviously  means  more  than  "now,"  and  I 
can  see  no  reason  why  it  is  not  to  apply  to  the  state  of  things 
existing  in  1852.  If  the  word  "  heretofore  "  applies  to  a  road 
enjoyed  twelve  months  before  1872,  why  does.it  not  apply  to  a 
road  held  and  enjoyed  in  1852,  and,  if  it  does  not  apply  to  a  road 
held  and  enjoyed  twelve  months  before  1872,  what  is  the  meaning 
to  be  given  to  the  words  "  or  heretofore,"  and  how  do  they  extend 
the  words  "now  held  or  enjoyed"?  This  reasoning  is,  to  my 
mind,  much  strengthened  by  the  plan  in  the  margin  of  the 
plaintiff's  conveyance.  This  road,  which  had  been  used  and 
enjoyed  by  the  plaintiff's  predecessors  down  to  1852,  is  there 
coloured  as  a  road,  and  described  as  a  road.  For  what  purpose, 
except  as  an  indication  that  it  was  a  road  which  had  then  or 
theretofore  been  used  or  enjoyed  with  the  plaintiff's  premises  ? 

Even  assuming  that  this  right  of  way  was  not  created  by  the 
language  used  in  the  grant  of  1872, 1  think  it  might  fieiirly  be 
contended,  on  the  authority  of  Espley  v.  Wilkes  (1),  that,  as  it  is 

(1)  Law  Rep.  7  Ex.  298. 
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1888        coloured  on  the  plan  in  the.plaintifiTs  conveyance  as  a  road,  and 
Bob        is  there  called  a  road,  and  is  delineated  as  bounding  the  plain- 
SiDiIoKs.     *^^®  land,  the  grantor  was  estopped  from  saying  that  this  strip 
of  land  was  not  a  road.     In  Boberts  y.  Earr  (1)  Sir  J.  Mans- 
field, C. J.,  says  (p.  503)  :  "  If  you  have  told  me  in  your  lease 
this  piece  of  land  abuts  on  the  road,  you  cannot  be  allowed  to  say 
that  piece  of  land  on  which  it  abuts  is  not  the  road."    In  the 
same  case  Lawrence,  J.,  says,  "  If  a  man  buys  a  piece  of  ground 
described  as  abutting  upon  a  road,  does  he  not  contemplate  the 
right  of  coming  out  into  the  road  through  any  part  of  the  pre- 
mises ?"    For  my  part,  I  can  see  no  distinction  between  describing 
the  land  conveyed  as  abutting  on  a  road,  and  delineating  it  in 
a  plan  as  doing  so.    Had  the  deed  not  contained,  as  I  think  ^t 
does,  a  grant  of  this  right  of  way,  I  am  of  opinion  that,  on  the 
authority  of  these  two  last  cases,  there  was,  by  reason  of  the 
delineation  in  the  plan  of  the  road  as  bounding  the  plaintiff's 
premises  on  one  side,  an  implied  grant  of  the  way  to  the  plaintiff, 
which  clearly  entitles  him  to  maintain  this  action  against  the 
defendant,  who  admittedly  has  no  title  at  all  to  the  soil  of  the 
road.    I  prefer,  however,  to  rest  my  decision  on  the  combined 
operation  of  the  plan  and  the  general  words  in  the  conveyance, 
that  is  to  say,  on  the  basis  that  the  plan,  coupled  with  the  general 
words  in  the  grant,  shews  a  clear  intention  on  the  part  of  the 
vendor  to  recreate  this  way  as  it  existed  in  1852,  that  is,  to 
entitle  the  plaintiff  to  use  the  road  as  a  way  to  any  part  of  his 
premises  on  which  it  abuts.     In  my  opinion,  the  county  court 
judge  was  right  in  the  conclusion  to  which  he  came,  and  the 
appeal  should  be  dismissed  with  costs. 

A.  L.  Smith,  J.  (after  stating  the  facts),  continued: — The 
plaintiff  did  not  and  could  not  contend  that  he  had  a  right 
of  way  over  the  road  either  by  reason  of  ownership  of  the  soil  or 
by  prescription,  or  of  necessity,  but  he  Contended  that,  by  the 
general  words  of  the  conveyance  of  September  30, 1872,  he  had 
a  grant  of  the  way,  and  was  thereby  entitled  to  maintain  the 
action. 

In  Polden  v.  Bastard  (2),  Erie,  C.J.,  in  delivering  the  unani- 

(l)  1  Taunt.  49?.  (2)  Law  Bep.  1  Q.  B.  166. 
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moos  judgment  of  the  Exchequer  Chamber,  says  (p.  16 1) :  "  There        1888 
is  a  distinction  between  easements,  such  as  a  right  of  way  or        bob 
easements  used  from  time  to  time,  and  easements  of  necessity  or     gxp^i^g. 
continuous  easements.    The  cases  recognise  the  distinction,  an4  *    ^"^^  , 
it  is  clear  law  that,  upon  a  severance  of  tenements,  easements 
used  as  of  necessity,  or  in  their  nature  continuous,  will  pass  by 
implication  of  law  without  any  words  of  grant;  but  with  regard 
to  easements  which  are  used  from  time  to  time  only,  they  do  not 
pass,  unless  the  owner,  by  appropriate  language,  shews  an  inten- 
tion they  should  pass."      This  is  also  cited  and  affirmed  by 
Mellish,  L.J.,  in  Watts  y.  KeUon.  (1) 

It  is  obvious  that  the  plaintiff  cannot  claim  a  right  to  this 
road  as  being  an  easement  of  necessity,  or  in  its  nature  con- 
tinuous, for  there  was  no  necessity,  and  at  the  date  of  the 
conveyance  of  1872  it  had  been  disconnected  for  twenty  years. 

Are  then,  the,  general  words  upon  which  the  plaintiff  relies 
sufficient  to  carry  a  way  like  this,  disconnected  as  it  had  been 
from  the  property  conveyed  for  twenty  years  before  the  date 
of  the  conveyance  ? 

In  Thomson  v.  Waterlow  (2),  it  was  decided  by  Lord  Bomill} 
in  April,  1868,  that^  inasmuch  as  there  was  no  right  of  way 
in  that  case  before  the  unity  of  possession,  or,  in  other  words, 
inasmuch  as  there  was  no  right  of  wayy  but  only  a  user  of  a  way, 
before  the  conveyance,  the  words  "  together  with  all  ways,  ease- 
ments, and  appurtenances  thereto  appertaining,  and  with  the  same 
now  or  heretofore  occupied  or  enjoyed,  &c."  (almost  identical  with 
the  words  in  the  present  case)  did  not  pass  the  right  to  use  the 
way  to  the  purchaser. 

In  May  of  the  same  year  Langley  v.  Hammond  (3)  came 
before  the  Court  of  Exchequer,  and  Kelly,  C.B.,  held,  following 
Lord  Bomilly  in  Thomson  v.  Waterlow  (2),  that  a  grant  of  here- 
ditaments ^'with  all  ways  thereunto  now  used,  occupied,  and 
enjoyed,"  only  passed  those  ways  which  had  at  some  former  time 
been  used  as  of  right  therewith.  Martin,  B.,  agreed  with  him. 
Bramwell,  B.,  however,  agreed  only  upon  the  ground  that  in 
that  case  there  was  no  defined  road  at  all  to  pass  by  the  words  in 

(1)  Law  Sep.  6  Ch.  at  p.  173.  (2)  Law  Bep.  6  Eq.  36. 

(3)  I  AW  Rep.  3  Ex.  161. 
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1888        the  conveyance.    The  learned  Baron  said  (p.  170) :  "  I  am  not 

Boa        prepared  to  say,  and  I  do  not  understand  the  Master  of  the  Bolls 

SroDONB.     ^  ^^ye  decided,  that  a  right  of  way  cotM  not  pass  under  words 

A.  L^anith  J  ^^^  ^  those  here  used,  even  though  there  had  always  previously 

been  unity  of  ownership  and  of  possession ;  and  should  the  case 

arise,  I  should  like  for  time  to  consider  before  I  assented  to 

the  doctrine  supposed  to  have  been  laid  down." 

In  Watta  v.  Kelson  (1),  Mellish,  L.J.,  in  delivering  the  judg- 
ment of' himself  and  James,  L.J.,  says  (at  p.  174) :  "  We  may  also 
observe  that,  in  Langley  v.  Sammond  (2)  Bramwell,  B.,  expressed 
an  opinion,  in  which  we  concur,  that,  even  in  the  case  of  a  right 
of  way,  if  there  was  ^fcrmed  road  made  over  the  alleged  servient 
tenement,  to  and  for  the  apparent  use  of  the  dominant  tenement, 
a  right  of  way  over  such  road  might  pass  by  a  conveyance  of  the 
dominant  tenement  with  the  ordinary  general  words,"  or,  as  was 
pointed  out  by  Eay,  J.,  in  Brown  v.  Alabaster  (3),  at  all  events 
by  the  words  which  we  are  now  discussing.  See  also  what 
Fry,  J.,  says  in  Barkshire  v.  Orubb,  (4) 

In  1875  the  Court  of  Queen's  Bench  in  Kay  v.  Choley  (5)  were 
decidedly  of  opinion  that,  under  a  grant  containing  words  equi- 
valent to  those  used  in  the  present  case,  it  could  make  no 
difference  in  law  whether  the  right  of  way  was  only  de  fBcto 
used  and  enjoyed,  or  whether  it  was  originally  created  before  the 
unity  of  possession,  and  then  ceased  to  exist  as  a  matter  of  right, 
so  that  in  the  one  case  it  would  be  created  as  a  right  de  novo,  in 
the  other  merely  revived. 

In  my  judgment  the  law  is  this,  that  the  general  words  now  in 
question  are  capable  of  passing  a  right  to  a  way,  which  way  in 
fact  existed  at  the  date  of  the  conveyance,  whether  as  of  right  or 
not.  But  the  point  now  to  be  determined  is,  as  it  seems  to  me, 
whether  these  general  words  will  pass  a  way  which  did  not  exist 
at  all  at  the  date  of  the  conveyance,  and  which  as  a  matter  of  fact 
had  not  existed  for  twenty  years  before.  That  depends  upon 
what  is  the  true  meaning  of  the  words  ''now  or  heretofore 
enjoyed  as  part  or  parcel  thereof  or  appurtenant  thereto." 

(J)  Law  Rep.  6  Ch.  166.  (Z)  37  Ch.  D.  at  p.  603. 

(2)  Law  Rep.  3  Ex.  161.  (4)  18  Ch.  D.  616. 

(5)  Law  Rep.  10  Q.  B.  360,  at  p.  367. 
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My  judgment  is  as  follows : — Giyen  a  way  existing  at  the  date       1888 
of  the  conveyance,  apparently  for  the  use  of  the  tenement  con-        bob 
yeyedy  then  the  right  to  use  that  way  might,  and,  indeed,  I  think     g  ^* 
would,  be  carried  by  such  general  words,  whether  such  way 
existed  as  of  right  or  not  before  the  date  of  the  conyeyance,  and 
whether  or  not  it  had  been  used  continuously  down  to  that  date. 
But  the  way  must  be  a  way  in  fact,  existing  apparently  for  the 
use  of  the  tenement  at  the  date  of  the  conyeyance.    The  ease- 
ment claimed  being  that  of  a  way,  it  is  not  a  continuous  easement. 
The  user  of  it  might  well  haye  been  intermittent.   To  carry  such 
a  way,  in  my  opinion,  the  words  hereiofore  enjoyed  are  inserted 
after  the  word  ^^now,"  and  not  to  grant  a  right  of  way  not 
then  existent,  and  which  had  ceased  to  exist  some  twenty  years 
before. 

I  am  sorry  to  differ  from  my  brother  Caye  upon  this  point. 
The  two  cases  he  alludes  to  as  shewing  that,  by  the  conjoint 
operation  of  the  plan  and  the  words  in  this  case,  the  way  is 
granted,  are,  in  my  judgment,  yery  distinguishable,  the  ratio 
decidendi  being,  as  I  understand  them,  that,  unless  the  rights  of 
way  therein  claimed  were  carried  by  the  deeds,  the  house  intended 
to  be  built  could  not  haye  been  built  at  all,  or,  if  built,  would 
haye  been  absolutely  unapproachable  and  inaccessible,  and  the 
objects  of  the  parties  would  haye  been  entirely  frustrated. 

I  can  find  no  justification  in  the  authorities  for  holding  that 
the  general  words  used  in  this  case  will  carry  a  non-existent  way, 
and,  in  my  judgment,  the  appeal  should  succeed,  and  judgment 
should  be  giyen  for  the  appellant,  with  costs. 

The  defendant  appealed. 

1888.  Dec.  6,  7.  W.  Graham,  for  the  defendant.  The  words 
of  the  conyeyance  to  the  plaintiff  do  not  carry  this  right  of  way 
under  the  circumstances.  The  words  are  not  merely  "  heretofore 
held  or  enjoyed,"  but  also  ''appurtenant  thereto."  K,  before 
the  seyerance  of  two  tenements  formerly  held  by  one  owner,  the 
owner  has  indicated  an  intention  that  an  easement,  such  as  a 
way  oyer  one  of  them,  should  cease  to  exist,  he  has  shewn  an 
intention  that  it  shall  no  longer  be  "  appurtenant "  to  the  other. 
Prima  facie,  a  way  used  by  the  owner  of  two  closes  for  the 
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1888  purpose  of  going  from  one  to  the  other  is  not  *'  appurtenant "  to 
Boi  the  former :  Kay  v.  Oxley.  (1). 
SiDDONs.  Aspland,  Q.C,  and  Cluer,  for  the  plaintiff.  The  question  is, 
what  is  the  true  construction  of  the  words  of  grant  ?  The  words 
are  "held  or  enjoyed"  therewith,  *' or  reputed  or  known  as 
appurtenant  thereto."  This  way  was  "reputed  or  known  as 
appurtenant  to"  the  plaintiff's  tenement.  All  the  authorities 
on  the  subject  are  collected  in  Gale  on  Easements,  6th  ed. 
pp.  66-83.  In  Bayley  v.  Great  Western  By.  Co.  (2)  it  was  held 
that,  on  a  grant  to  a  railway  company  of  a  piece  of  land  on 
which  was  a  stable,  "  together  with  all  rights,  members,  or  appur- 
tenances to  the  hereditaments  belonging,  or  occupied  or  enjoyed 
as  part,  parcel,  or  member  thereof,"  the  right  to  use  a  private 
road,  which  the  vendor  had  many  years  previously  made  over  his 
own  land  from  the  highway  to  the  stable  for  his  own  convenience, 
and  had  ever  since  used,  passed  to  the  company,  at  any  rate  for 
so  long  as  the  company  should  use  the  premises  as  a  stable. 
In  Thomas  v.  Owen  (3)  it  was  held  that,  under  a  lease  of  a  farm, 
with  the  general  words  "  all  houses,  buildings,  and  appurtenances 
thereto  belonging,"  a  right  of  way  over  a  private  road,  which  was 
not  a  way  of  necessity,  passed  to  the  lessee.  As  to  the  extent  of 
the  meaning  of  the  word  "  heretofore,"  see  the  Earl  of  Leicester's 
Case  (4).  In  Hall  v.  Byron  (5),  Hall,  V.C.,  in  deciding  that  a 
right  of  common  had  not  been  recreated  by  general  words  in  a 
conveyance,  laid  particular  stress  on  the  omission  of  the  ordinary 
words  "  or  heretofore  or  at  any  time  heretofore."  This  road  was 
in  constant  use  by  the  occupier  of  the  plaintiff's  tenement,  until 
in  1852  the  then  occupier,  by  altering  his  premises,  made  it  un- 
necessary to  use  it.  If  the  grant  to  the  plaintiff  had  been  made 
in  1852,  the  words  "  now  used  "  would  have  given  him  the  right 
to  use  the  road.  If  so,  the  words  "  heretofore  used  "  in  the  grant 
of  1872  must  equally  give  him  that  right. 

W.  Chraham,  in  reply.  An  intention  must  be  shewn  to  create 
a  new  easement.  The  word  "heretofore"  is  intended  only  to 
apply  to  a  case  in  which  there  is  at  the  time  of  the  grant  an 

(1)  Law  Rep.  10  Q.  B.  360,  365.  (3)  20  Q.  B.  D.  225. 

(2)  26  Ch.  D.  434.  (4)  3  Dyer,  362  a. 

(6)  4  Ch.  D.  667. 
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apparent  existiDg  easement  capable  of  being  used,  though  it  is       1888 
not  then  in  actual  use.    If  before  the  grant  the  owner  has  altered       i^i 
the  character  of  the  property,  and  has  made  it  impossible  to  use     giD^^fg. 
the  road,  that  shews  that  he  had  no  intention  of  creating  a  new 
easement  by  the  use  of  the  word  "  heretofore  " :  Kay  v.  Oxley.  (1) 
In  Wheddon  y.  Burrows  (2),  Thesiger,  L.J.  (at  p.  49),  stated  the 
general  rules  governing  cases  like  the  present. 

LoBD  EsHEB,  M.B.  It  is  doubtful  whether  the  defendant  has 
any  right  whatever  to  put  up  the  gate  across  the  road  in  ques- 
tion ;  in  all  probability  he  is  a  mere  trespasser.  But  the  plaintiff 
has  to  make  out  his  own  title.  He  alleges  that  he  has  a  right  of 
way  along  the  road.  Apparently  the  soil  of  the  road  remains  in 
the  owner  who  made  the  grants  to  both  the  plaintiff  and  the 
defendant  The  question  is,  whether  the  plaintiff  has  the  right 
of  way  which  he  claims.  He  says  that  he  is  entitled  to  that 
right  of  way  by  virtue  of  the  general  words  in  his  conveyance — 
'^  together  with  all  buildings,  ways,  waters,  rights,  easements, 
and  appurtenances  whatsoever  to  the  said  tenement  and  premises 
hereby  granted,  or  any  part  thereof,  now  or  heretofore  held  or 
enjoyed,  or  reputed  or  known  as  part  or  parcel  thereof  or  appur- 
tenant thereto."  These  words,  the  plaintiff  says,  give  him,  not 
only  rights  of  way  then  in  existence,  but  all  rights  of  way  there- 
tofore existing.  It  seems  to  me  that  the  question  is  to  be  deter- 
mined solely  upon  the  true  construction  of  the  words  of  the 
grant.  Abstruse  questions  as  to  unity  of  possession  may  be  raised, 
but  the  real  crucial  question  is  the  construction  of  the  deed.  In 
construing  it  we  have  a  right  to  look  at  the  surrounding  circum- 
stances existing  at  the  date  of  the  deed,  and  moreover  the  words 
are  to  be  construed  so  as  to  effect  the  intention  of  the  parties, 
which  is  to  be  gathered  from  the  instrument.  The  deed  must 
be  construed  according  the  ordinary  rules  of  construction,  one  of 
which  is,  that  you  are  entitled  to  look  at  the  circamstances 
existing  at  the  date  of  the  deed.  Those  circumstances  will 
give  very  little  help  in  the  construction  if  the  words  of  the  deed 
are  clear,  but  they  will  help  very  much  if  the  words  are  am- 
biguous.   We  are  entitled,  therefore,  to  look  at  the  state  of 

(1)  Law  Bep.  10  Q.  B.  3G0,  367.  (2)  12  Ch.  D.  31. 
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isgg        things  existing  in  1872.     At  that  time  thete  was  «Tiflii«g  a 

^^        fonned  metaUed  road  just  ontside  the  bonndarj  of  the  plaintiff's 

«-  land,  bnt  at  one  end  that  road  led  to  nothing  bnt  a  blank  walL 

That,  howoTer,  is  not  decisiye  against  the  existence  of  a  right  of 

way,  for  a  right  of  way  may  exist  over  a  road  which  is  only  a 
.cnl-de-sac  Bnt  there  are  words  in  the  deed  which  evidently 
refer  to  a  state  of  things  existing  before  1872,  and  we  may  there- 
fore look  at  the  state  of  things  existing  before  that  date.  Wd  are, 
therefore,  driven  back  to  the  year  1852,  and  we  find  that  the 
road  in  question  was  then  a  fonned  road,  and  that  there  was 
access  from  it  at  one  end  to  the  premises  which  hare  since  been 
granted  to  the  plaintiff.  If  the  general  words  in  the  grant  were 
not  ordinary  words,  words  commonly  (thongh,  I  agree,  not  always) 
nsed  in  a  conveyance  when  there  is  nothing  in  fact  correspond- 
ing to  them,  I  shonld  say  it  wonld  be  impossible  to  hold  that  they 
did  not  apply  to  a  state  of  things  existing  at  any  previous  time. 
But,  from  the  judgment  of  Hall,  V.-O.,  in  HaU  v.  Byrtm  (1),  I  am 
satisfied  that  such  words  are  frequently  used  in  deeds  when  there 
is  nothing  to  which  they  can  apply — that  they  are  mere  common 
form  words,  and  that  it  is  not  necessary  to  imply  that  they  were 
used  in  their  strict  grammatical  sense.  But  I  think  that  the 
fact  that  such  words  are  used  in  a  deed  is  prima  fiacie  evidence 
of  an  intention  to  use  them  according  to  their  grammatical  con- 
struction. In  1852  the  road  was  used  by  the  person  who  was  then 
in  occupation  of  the  plaintiff's  property,  and,  if  the  conveyance 
to  him  had  been  made  then,  the  general  words  used  would, 
according  to  the  authorities,  even  without  the  use  of  the  word 
**  heretofore,"  have  given  the  plaintiff  a  right  of  way  over  the 
road.  We  have  to  construe  a  deed  executed  in  1872.  In  1852 
the  physical  condition  of  the  property  was  altered  (and  it  so 
remained  until  1872)  to  this  extent,  that  the  building  of  a 
wall  by  the  then  occupier  of  the  plaintiff's  property  rendered 
access  from  it  to  the  road  impossible.  During  the  whole  of  the 
period  from  1852  to  1872  the  road  could  not  be  used  so  as  to 
benefit  the  plaintiff's  property.  It  is  conceded  that,  if  the  word 
"  heretofore  "  had  not  been  inserted  in  the  conveyance  to  the 
plaintiff,  a  right  to  use  the  road  as  of  right  would  not  have  been 

(1)  4  Ch.  D.  667. 
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given  to  the  plaintiff  by  the  other  words,  for  it  would  not  have  1888 
been  true  to  say  that  the  road  was  "  now  "  held  or  enjoyed  with  jg^ 
the  property.  The  plaintiff,  therefore,  relies  upon  the  word  ^jd^nb. 
**  heretofore/'  and  prima  facie  that  does  give  him  the  right  to  use 
the  road.  The  question  is,  whether  that  prima  facie  right  is  not 
rebutted  by  the  circumstances  existing  in  1872.  It  is  obvious 
that,  in  order  to  make  the  grant  of  a  right  to  use  this  road  a 
beneficial  one  to  the  plaintiff's  property,  the  then  existing  con- 
dition of  things  must  be  altered.  Is  not  that  sufficient  to 
countervail  the  somewhat  slight  inference  of  intention  which  is 
to  be  drawn  from  the  use  of  ordinary  general  words  which  are  so 
often  used  in  a  deed  without  any  particular  intention?  It  is 
impossible  to  give  an  exhaustive  statement  of  the  circumstances 
which  will  countervail  the  prima  facie  meaning  of  the  words,  but 
I  can  state  some  circumstances  which  will  do  so.  When,  in  order 
to  maintain  the  right  which  it  is  sought  to  enforce,  it  is  necessary, 
not  only  to  create  the  right  to  use  the  thing,  but  also  to  create 
the  thing  itself  which  is  to  be  used,  the  prima  facie  meaning  of 
the  words  will  be  rebutted.  In  the  present  case  the  thing  to  be 
used  is  a  road  leading  up  to  the  plaintiff's  premises,  and  to  be 
used  with  them,  and,  in  order  that  it  may  be  used,  you  would 
have  to  create  the  road  itself.  Again,  though  perhaps  this  is  only 
another  mode  of  stating  the  same  proposition,  when,  in  order  to 
maintain  the  alleged  right,  it  is  necessary  to  alter  the  physical 
condition  of  the  property  from  what  it  is  at  the  time  of  the  grant 
to  what  it  formerly  was,  this  also  prevents  the  ordinary  general 
words  from  being  treated  as  disclosing  any  intention  to  give  the 
right.  Both  these  considerations  when  applied  to  the  present 
case  shew  that  the  prima  facie  meaning  of  the  words  is  not  the 
true  meaning,  and  that  there  was  no  intention  to  grant  the  right 
to  use  the  road.  In  my  opinion  the  judgment  of  Cave,  J.,  was 
wrong,  and  we  must  adopt  that  of  A.  L.  Smith,  J. 

Fbt,  L. J.  Every  grant  must  be  construed  with  reference  to 
its  subject-matter,  and  the  condition  of  that  subject-matter  at  the 
time  of  the  grant.  In  this  grant  we  find  a  reference  to  a  former 
time,  and  we  must  have  regard  to  the  condition  of  the  subject* 
matter  at  that  time.    Both  the  plaintiff's  and  the  defendant's 
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1888  tenements  formerly  belonged  to  the  same  owner.  The  road  in 
'  ]R^  question  skirted  one  side  of  the  plaintiff's  property,  and  it  was 
used  for  many  years,  not  only  for  the  purposes  of  the  defendant's 
close,  but  also  for  the  purposes  of  a  bam  which  then  stood  on  the 
plaintiff's  property.  In  1852  the  bam  was  converted  into  cot- 
tages, and  from  that  time,  with  one  exception,  when  some  bricks 
were  carted  up  the  road  and  thrown  oyer  the  plaintiff's  wall,  there 
has  been  no  use  of  the  road  for  the  plaintiff's  property,  but'it  has 
been  used  exclusively  for  the  purposes  of  the  defendant's  pro- 
perty. The  conveyance  to  the  plaintiff  in  1872  contained  the 
general  words  which  we  have  to  construe.  It  seems  to  me  that 
the  better  construction  is  to  read  the  words  **  as  part  or  parcel 
thereof  or  appurtenant  thereto,"  as  governing  all  the  previous 
dispositions.  It  may  be  that  the  words  '^  held  or  enjoyed  "  are 
alternative  to  **  or  reputed  or  known  as  part  or  parcel  thereof  or 
appurtenant  thereto,"  but  it  appears  to  me  that  this  will  make  no 
diference  in  substance.  The  material  word  for  the  present 
purpose  is  ^^  ways."  Of  course,  strictly  speaking,  the  owner  of  two 
tenements  can  have  no  easement  over  one  of  them  in  respect  of 
the  other.  When  the  owner  of  Whiteacre  and  Blackacre  passes 
over  the  former  to  Blackacre,  he  is  not  exercising  a  right  of  way 
in  respect  of  Blackacre ;  he  is  merely  making  use  of  his  own 
land  to  get  from  one  part  of  it  to  another.  The  word  **  way  "  in 
a  grant  is  not  an  apt  word  to  create  a  new  right  of  way ;  it  is  a 
word  descriptive  of  an  existing  right — a  right  of  way  over  the 
land  of  another  person.  The  question  we  have  to  decide  is, 
whether  any  right  of  way  was  created  by  the  general  words  in  the 
conveyance  to  the  plaintiff?  In  my  judgment  it  was  not.  The 
word  "  way  "  is  not  descriptive  of  a  new  right  of  way,  and  the 
word  **  appurtenant "  is  not  appropriate  to  create  it.  In  Thomas 
V.  Oiven  (1),  in  delivering  the  judgment  of  this  Court,  I  said  (at 
p.  231) :  "  No  doubt  the  word  '  appurtenances '  is  not  apt  for  the 
creation  of  a  new  right,  and  the  word  ^appurtenant '  is  not  apt  to 
describe  a  right  which  had  never  previously  existed ;  and  therefore 
the  mere  grant  of  all  appurtenances,  or  of  all  ways  appurtenant  to 
the  principal  subject  of  the  grant  has  been  held  in  many  cases  not 
to  create  a  new  right  of  way  where  the  right  was  not  pre-existing 

(1)  20  Q.  B.  D.  226. 
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at  the  date  of  the  grant.    Bat,  from  as  long  ago  as  the  fourth       1888 
year  of  Philip  and  Mary  (HiU  v.  Orange  (1))  the  word  *  apporte-        g^n 
nanances '  has  easily  admitted  of  a  secondary  meaning,  and  as     go,^,,,, 
eqniTalent  in  that  case  to  'usually  occupied.'"     Taking  the 
words  of  the  grant  before  us  in  their  strict  legal  meaning,  they 
are  not  apt  to  create  a  new  right  of  way  which  never  existed 
before  1872.    And,  looking  at  the  circumstances  then  existing, 
they  are  strong  to  repel  the  intention  of  creating  such  a  right. 
The  road  then  existing  led  up  to  a  blank  wall  bounding  the 
plaintiff's  property,  and  the  only  way  in  which  it  could  be  used 
for  the  benefit  of  the  plaintiff's  property  was  by  throwing  things 
over  the  walL 

But  it  is  said  that,  if  the  deed  had  been  executed  in  1852,  the 
right  to  use  the  road  would  have  been  carried  by  the  word ''  now," 
and  therefore  it  must  be  created  in  1872  by  the  word  '^  here- 
tofore." This  is  an  ingenious  argument,  but,  in  my  judgment,  it 
is  not  a  sound  one.  If  the  deed,  supposing  it  to  have  been  exe- 
cuted in  1852,  would  have  created  a  right  of  way,  it  would  have 
done  so,  not  by  force  of  the  primary  meaning  of  the  words  used, 
but  because,  looking  at  the  then  existing  circumstances,  it  would 
haye  been  right  to  give  to  the  word  "  appurtenant "  a  secondary 
meaning.  But,  if  that  be  so,  we  must  in  construing  a  deed 
executed  in  1872,  have  regard  to  the  state  of  circumstances  then 
existing.    In  my  judgment,  therefore,  the  argument  fedls. 

LoFES,  L.  J.  It  is  not  suggested  that  before  the  unity  of  posses- 
sion of  the  two  tenements  there  existed  any  right  of  passing  over 
one  of  them  to  the  other — ^that  the  one  was  dominant  and  the 
other  servient.  The  way  was  used  for  the  convenience  of  the 
person  who  owned  both  the  properties.  Did  the  owner,  when  he 
made  the  grant  to  the  plaintiff  in  1872,  intend  to  create  a  new 
right  of  way  ?  It  is  true  that  in  order  te  answer  that  question  we 
must  look  at  the  words  of  the  grant,  but  it  is  equally  true  that 
we  must  look  at  the  subject-matter  with  which  the  grantor  was- 
dealing,  and  at  its  condition  at  the  date  of  the  grant.  If  there 
were  nothing  to  negative  the  ordinary  meaning  of  the  words,  I 
should  unhesitatingly  say  that  we  ought  to  give  effect  to  every 

(1)  Plowd.  170. 
Vol.  XXII.  S  2 
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1888  word  of  the  grant.  But,  if  the  condition  of  the  subject-matter 
Boa  at  the  date  of  the  grant  was  inconsistent  with  attaching  to  the 
Qn^g^  words  their  ordinary  grammatical  meaning; — if  that  meaning 
would  necessitate  a  physical  change  in  the  subject-matter,  I 
should  say  it  could  not  have  been  the  intention  of  the  grantor 
that  the  words  of  the  grant  should  bear  their  ordinary  gram- 
matical meaning.  Ever  since  the  year  1852,  this  road  has  ceased 
(with  one  exception)  to  be  used  for  the  purposes  of  the  plaintiff's 
property.  It  has  no  terminus  at  one  end,  and  the  only  way  in 
which  it  could  be  so  used  would  be  by  throwing  things  firom  it 
over  the  plaintiff's  wall,  or  by  pulling  down  the  walL  Under 
these  circumstances  it  seems  to  me  impossible  to  give  to  the 
words  of  the  grant  their  strict  grammatical  meaning.  I  agree 
with  the  judgment  of  the  other  members  of  the  Court. 

Appeal  allowed. 

Solicitors  for  defendant :  8.  W.  Johnson  &  Son. 
Solicitors  for  plaintiff:  Field,  Boseoe,  &  Co. 

W.  L.  C. 
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[IN  THE  COURT  OP  APPEAL.]  1888 

Dee.  16, 
SHARPE  V.  WAKEFIELD  and  Others,  JUSTICES  OP  WEST-        

MORELAND. 

inn — Licence  to  sell  excisMe  Liquon — Renewal — Discretion  of  Justices — Licen* 
sing  Act,  1828  (9  Geo.  4,  c  61),  s.  l-^Licmsing  Act,  1872  (35  &  36  Vict. 
c  94),  t.  42^Lieensing  Act,  1874  (37  A  38  Vict.  c.  49),  «.  26. 

The  discretion  of  the  joatices  as  to  granting  or  refusing  a  licence  by  way  of 
renewal  under  the  Licensing  Act,  1828  (9  Geo.  4,  c.  61),  and  the  Licensing 
Acts,  1872  and  1874,  in  respect  of  excisable  liquors  to  be  drunk  on  the  premises, 
IB  absolute,  provided  it  be  exercised  judicially. 

On  an  application  to  justices  under  the  Licensing  Act,  1828,  s.  1,  for  the 
renewal  of  a  licence  to  sell  excisable  liquors  by  retail  to  be  drunk  on  the  pre- 
mises the  justices  refused  to  renew  the  licence  on  the  grounds  of  the  remote- 
ness of  the  inn  from  police  supervision,  and  the  character  and  necessities  of  the 
neighbourhood.  An  appeal  to  quarter  sessions  was  dismissed.  On  a  case 
stated: — 

Held  (by  Lord  Esher,  M.R.,  Pry  and  Lopes,  L.JJ.,  affirming  the  judgment  of 
the  Queen's  Bench  Division)  that  the  discretion  vested  in  the  justices  under 
ihe  Licensing  Act,  1828,  s.  1,  had  not  been  affected  by  the  Licensing  Acts, 
1872  and  1874,  and  that  it  was  therefore  competent  to  them  to  withhold  the 
licence  on  the  grounds  stated. 

Appeal  from  the  decision  of  a  Divisional  Ck)urt  (reported 
21  Q.  B.  D.  66),  confirming  an  order  of  the  Westmoreland  Quarter 
Sessions. 

On  a  case  stated  for  the  opinion  of  the  Court  it  appeared  that 
the  appellant,  Susannah  Sharpe,  owner  of  the  Low  Bridge  Inn^ 
Kentmere,  Westmoreland,  appealed  to  the  Court  as  a  person 
aggrieved  by  an  order  of  the  licensing  justices  of  the  Kendal 
division,  refusing  to  grant  to  William  Bidding  a  licence  by  way 
of  renewal  for  the  sale  of  all  intoxicating  liquors  at  such  inn. 
The  justices  refused  to  renew  the  licence  on  the  grounds  of  "  the 
remoteness  of  the  inn  from  police  supervision,  and  the  character 
and  necessities  of  the  neighbourhood."  The  court  of  quarter 
sessions,  after  hearing  evidence  on  these  subjects,  upheld  the 
order  of  the  justices,  and  dismissed  the  appeal.  It  was  objected 
that,  under  the  Licensing  Acts,  1828,  1872  and  1874,  neither 
the  justices  nor  the  court  of  quarter  sessions  had  jurisdiction  to 

refuse  a  licence  by  way  of  renewal  on  these  grounds.    The  ques- 
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tion  for  the  opinion  of  the  Conrt  was  whether  or  not  the  licensing- 
justices  for  the  Kendal  division  and  the  conrt  of  quarter  sessions- 
had  such  jurisdiction. 

The  divisional  court  confirmed  the  order  of  quarter  sessions. 

On  appeal. 

Candy,  Q.C.,  and  L.  Sanderson,  for  the  appellant.  The  dis- 
cretion given  to  the  justices  under  the  Licensing  Act,  1828  (1),. 
as  to  the  renewal  of  licences,  has  been  limited  by  s.  42  of  the 
Licensing  Act,  1872  (2),  and  s.  26  of  the  Licensing  Act,  1874  (3),. 


(1)  9  Geo.  4,  0.  61,  8.  1 :  "There 
shall  be  annually  holden  a  special,  sea- 
sion  of  the  justices  of  the  peace  (to  be 
called  'the  general  annual  licensing 
meeting  *)  for  the  purpose  of  granting 
licenses  to  persons  keeping  or  being 
about  to  keep  inns,  alehouses  and 
victualling  houses,  to  sell  excisable 
liquors  by  retail  to  be  drunk  on  the 
premises  therein  specified  .  .  .  and  it 
shall  be  lawful  for  the  justices  .  •  • 
assembled  at  such  meeting  or  at  any 
adjournment  thereof  •  •  •  to  grant 
licenses  for  the  purposes  aforesaid,  to 
such  persons  as  they  the  said  justices 
shall,  in  the  execution  of  the  powers 
herdn  contained  and  in  the  exercise  of 
their  discretion,  deem  fit  and  proper." 

(2)  85  &  86  Vict  c.  94,  s.  42 : 
'*  Where  a  licensed  person  applies  for 
the  renewal  of  his  license,  the  follow- 
ing provisions  shall  have  effect : — 

**(1.)  He  need  not  attend  in  person 
at  the  general  annual  licensing  meet- 
ing, unless  he  is  required  by  the  li- 
censing justices  so  to  attend. 

**  (2.)  The  justices  shall  not  enter- 
tain any  objection  to  the  renewal  of 
such  license,  or  take  any  evidence 
with  respect  to  the  renewal  thereof, 
unless  written  notice  of  an  intention 
to  oppose  the  renewal  of  such  license 
has  been  served  on  such  holder  not 
less  than  seven  days  before  the  com- 
mencement of  the  general  annual 
licensing  meeting :  Provided  that  the 


licensing  justices  may,  notwithstand-* 
ing  that  no  notice  has  been  given,  on 
an  objection  being  made,  adjourn  the^ 
granting  of  any  license  to  a  future 
day,  and  require  the  attendance  of  the 
holder  of  the  license  on  such  day, 
when  the  case  will  be  heard  and  the 
objection  considered,  as  if  the  notice 
hereinbefore  prescribed  had  been 
given. 

"  (3.)  The  justices  shall  not  receive 
any  evidence  with  respect  to  the^ 
renewal  of  such  license  which  is  not 
given  on  oath. 

''  Subject  as  aforesaid,  licenses  shall- 
be  renewed  and  the  powers  and  dis- 
cretion of  justices  relative  to  such' 
renewal  shall  be  exercised  as  here- 
tofore." 

(3)  37  &  38  Vict.  c.  49,  s.  26  : 
"  Whereas  by  s.  42  of  the  principal 
Act  it  is  enacted  that  a  licensed  per- 
son applying  for  the  renewal  of  his 
license  need  not  attend  in  person  at 
the  general  annual  licensing  meeting, 
unless  he  is  required  by  the  licensing 
justices  so  to  attend:  Be  it  enacted 
that  such  requisition  shall  not  be 
made  save  for  some  special  cause  per- 
sonal to  the  licensed  person  to  whom 
such  requisition  is  sent 

**  It  shall  not  be  necessary  to  serve- 
copies  of  notices  of  any  adjournment 
of  a  general  annual  licensing  meeting, 
on  holders  of  licenses  or  applicants 
for  licensee  who  are  not  required  to> 
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-to  cases  in  which  some  objection  can  be  raised  personal  to  the        1888 
applicant.  One  object  of  these  later  Acts  was  to  protect  the  vested      Shabfx 
interest  of  the  owner  of  a  licensed  house.    Beg.  y.  Smith  (1)  is   w^ir^tn 
against  the  appellant,  though  it  is  submitted  that  it  was  not 
rightly  decided,  but  Beg.  v.  Justices  for  Market  Bosworth  (2)  sup- 
ports his  contention. 

[Lopes,  L.J.  Beg.  y.  Smiih  (1)  does  not  appear  to  have  been 
-cited  in  that  case.] 

It  would  be  a  great  hardship  if  the  owner  of  a  licensed  house 
•could  have  his  property  rendered  of  Uttle  or  no  value  without 
there  being  any  complaint  against  the  house  or  its  occupant,  or 
the  mode  of  carrying  on  the  business,-and  such  was  not  the  inten- 
tion of  the  legislature. 

[He  cited  B.  y.  Sylvester  (3) ;  Beg.  y*  Justices  of  Liverpool  (4) ; 
M.  y.  Beccrder  of  Dublin  (5)  ;  Stephens  y.  Watson*  (6) 

Addison^  Q.C.9  and  Poland,  for  the  respondents,  contended  that 
in  the  case  of  sale  of  excisable  liquors  on  the  premises  nothing 
in  subsequent  legislation  had  affected  the  absolute  discretion 
l^yen  to  the  justices  by  the  Licensing  Act,  1828« 

Candy,  Q.C.,  in  reply. 

LoBD  EsHEB,  M.B.  It  is  clear  that  very  large  interests  are 
inyolyed  in  the  decision  of  this  case,  and  that  it  is  one  that  de- 
mands great  care,  but  in  the  end  I  feel  bound  to  construe  the 
Acts  of  Parliament  on  which  our  decision  turns  according  to  the 
ordinary  rules  of  construction.  It  is  plain  that  if  the  discretion 
which  is  claimed  to  be  vested  in  the  magistrates  is  not  exercised 
with  the  greatest  care  irreparable  injury  and  in  some  cases  in- 
justice may  be  done. 

We  have  to  construe  several  Acts,  the  first  of  which  is  the 
Licensing  Act,  1828,  under  which  the  case  is  stated.  The  justices 


-attend  at  such  adjoumedaimual  general  (1)  48  L.  J.  (M.C.)  38. 

licenshig  meeting.  (2)  56  L.  J.  (M.C.)  96. 

*'  A  notice  of  an  intention  to  oppose  (3)  2  B.  &  S.  322  ;  31  L.  J.  (M.G.) 

the  renewal  of  a  license  served  under  93. 

s.  42  of  the  principal  Act  shall  not  be  (4)  11  Q.  B.  D.  638. 

yalid  unless  it  states  in  general  terms  (5)  I.  B.  11  0.  L.  412. 

the  grounds  on  which  the  renewal  of  (6)  1  Salk.  45« 
«uch  license  is  to  be  opposed." 
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lg88        stated  the  groimds  on  which  they  went,  and  the  court  of  qnarte? 

SHABra^    sessions  upheld  their  decision.    The  question  asked  is>  whether 

Wax^        ^^  justices  or  the  court  of  quarter  sessions  had  jurisdiction  in 

—       respect  of  either  of  the  objections.*  because  if  they  had  jurisdic* 

tion  as  to  one  of  them  that  is  su£Bicient  to  support  their  decision^ 

Now  what  is  the  rule  of  construction  to  be  applied  ?    It  is  thai 

the  words  of  a  statute  must  be  construed  as  they  would  have  been 

the  day  after  the  statute  was  passed,  unless  some  subsequent 

statute  has  declared  that  some  other  construction  is  to  be  adopted 

or  has  altered  the  previous  statute. 

Now  the  Licensing  Act,  1828,  constitutes  special  licensing 
sessions  of  the  justices  of  the  peace  in  eyery  division  for  the  pur* 
pose  of  granting — not  excise  licences  but — magistrates*  licences 
to  persons  keeping  or  being  about  to  keep  inns,  alehouses,  or 
victualling  houses,  to  sell  excisable  liquor  by  retail,  to  be  drunk 
or  consumed  on  the  premises  therein  specified.  It  is  impossible 
to  suppose  but  that  the  legislature  must  have  foreseen  that  if 
such  licences  were  to  be  granted  annually  they  would  apply  t^ 
two  classes  of  houses,  either  a  house  requiring  a  licence  for  the 
first  time,  or  a  house  in  respect  of  which,  a  licence  by  way  of  re- 
newal  is  asked  for.  I  say  by  way  of  renewal,  for  although  it  may 
not  be  correct  in  point  of  law  to  call  it  a  renewal,  as  the  licence 
only  lasts  for  a  year  and  then  expires,  it  is  a  convenient  form  of 
expression.  The  word  "  grant "  is  used  as  to  the  obtaining  licences 
for^both  these  classes  of  houses  and  the  same  discretion  is  given 
to  the  justices  in  both  cases :  there  is  no  distinction  between  them, 
and  that  discretion  is,  in  terms,  unlimited.  In  every  case  there- 
fore of  renewal  under  this  statute  there  is  an  unlimited  judicial 
discretion  as  to  the  granting  of  the  licence,  subject  to  an  appeal 
under  s.  27  to  the  court  of  quarter  sessions,  which  is  to  have  the 
same  power  as  had  been  conferred  on  the  licensing  justices. 

The  next  question  is  whether  in  any  other  statute  is  to  be 
found  any  legislation  that  alters  the  previously  existing  law.  By 
the  Licensing  Act,  1872,  s.  42,  provision  is  made  for  the  renewal 
of  a  licence.  The  application  is  made  under  the  former  Act,  but 
the  person  making  it  need  not  attend  in  person  unless  he  is 
required  by  the  licensing  justices  so  to  attend.  That  certainly 
does  not  a£fect  the  discretion  of  the  justices,  nor  does  the  2nd 
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sub-sectioii,  which  relates  to  the  giving  a  seyen-day  notice,  or,  in       1888 
the  absence  of  such  notice,  to  the  adjournment  of  the  case.    The      Shabfb 
3rd  sub-section  relates  to  evidence  being  given  on  oath,  and  ytaxIotxld. 
then  *'  subject  as  aforesaid,"  that  is  subject  to  these  regulations  T,ordBih~]f  r 
as  to  the  hearing  and  adjudication,  **  the  powers  and  discretion 
of  the  justices  relative  to  such  renewal  shall  be  exercised  as 
heretofore."    So,  far,  then  as  this  statute  is  concerned  the  discre- 
tion of  the  justices  is  not  affected. 

But  then  s.  26  of  the  Licensing  Act,  1874,  deals  with  s.  42  of 
the  Licensing  Act,  1872,  and  limits  the  power  of  the  justices  to 
require  the  personal  attendance  of  the  applicant  to  cases  in  which 
there  is  some  special  cause  personal  to  the  applicant  This  can 
have  no  effect  on  the  question  of  the  discretion  of  the  justices,  as 
it  is  confined  to  their  power  to  insist  on  personal  attendance. 

On  this  view  of  the  statute  there  is  an  end  of  the  case,  and  we 
need  not  consider  any  of  the  cases  or  the  other  Acts  that  have 
been  cited,  but  I  may  say  that  s.  19  of  the  Beerhouse  Act,  1869, 
supports  the  view  I  have  taken,  though  it  is  not  necessary  to 
rely  on  it. 

I  think,  therefore,  that  this  appeal  must  be  dismissed. 

Fbt,  L.  J.  This  case  is  one  of  so  great  importance  that  it  is 
right  I  should  say  a  few  words  in  expressing  my  judgment  upon 
the  matter.  With  the  conclusions  arrived  at  by  the  Master  of 
the  Bolls  I  entirely  concur.  We  have,  I  think,  no  need  to  go 
behind  the  statute  of  1828.  The  earlier  history  of  licensed 
public-houses  or  beerhouses  in  this  country  is  immaterial  for  the 
purpose  of  construing  that  statute.  We  find  there  that  the  legis- 
lature required  a  special  session  of  the  justices  to  be  held  for  the 
purpose  of  granting  licences  to  persons  keeping  or  about  to  keep 
inns,  ale-houses,  and  victualling-houses  for  the  sale  of  excisable 
liquors.  Now  it  is  obvious  that  two  classes  of  persons  are 
referred  to — ^those  who  at  the  time  the  sessions  are  held  actually 
keep  houses  and  desire  the  renewal  of  their  licences,  and  those 
persons  who  are  not  keeping  houses,  but  who  are  desirous  of 
keeping,  or  are  about  to  keep  houses,  if  they  can  obtain  licences 
— persons,  therefore,  who  were  applying  for  their  first  licences. 
The  power  vested  in  the  magistrates  assembled  at  such  meetings 
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1883  id  (I  am  reading  the  clause  shortly)  to  grant  licences  for  the 
Shabfb  purposes  aforesaid  to  such  persons  '^  as  they  (the  said  justices) 
Wakefield,  shall  in  the  execution  of  the  powers  herein  contained  and  in  the 
fZ^^  exercise  of  their  discretion,  deem  fit  and  proper."  Nothing  is 
to  my  mind  more  plain  than  that  the  exercise  of  the  discretion 
is  one  and  the  same  with  regard  to  the  persons  who  are  keeping 
and  the  persons  who  are  about  to  keep  public-houses.  No  dis- 
tinction is  drawn  between  the  two  classes.  Their  existence  as 
separate  classes,  if  you  like  so  to  say,  is  recognised ;  the  jurisdic- 
tion and  power  of  the  magistrates  are  alike  in  both  cases,  and 
the  discretion  is  alike  in  both  cases.  The  only  doubt  which,  it 
seems  to  me,  can  be  raised  upon  the  construction  of  the  words 
which  I  have  read  arises  from  the  collocation  of  the  words  ''such 
persons  as  the  justices  in  their  discretion  shall  deem  fit  and 
proper."  It  might  have  been  said,  and  has  been  said,  I  belieye, 
in  the  case  to  which  I  am  about  to  refer,  that  that  confines  the 
discretion  of  the  justices  to  the  character  of  the  person ;  but 
when  the  9th  section  of  the  statute  is  looked  at,  it  is  seen  that 
that  no  such  contention  is  tenable  for  a  moment.  The  discretion 
is  of  a  much  wider  character.  That  was  fully,  and,  to  my  mind, 
most  satisfactorily  explained  by  Lush,  J.,  in  giving  the  judg- 
ment of  the  Court  of  Queen's  Bench  in  the  case  of  Beg.  y.  JusUces 
of  Lancashire.  (1)  Haying  adyerted  to  the  points  which  I  haye 
just  referred  to,  he  says !  ''  It  is  therefore  obyious  that  the  words 
relied  on  by  the  appellant  point  not  merely  to  the  merits  of  the 
applicant,  but  must  be  read  in  a  wider  sense,  as  referring  to  the 
merits  of  the  application ;  and  they  authorize,  and  therefore  by 
implication  require  the  justices  to  goyem  their  discretion,  in 
granting  or  withholding  the  licence,  by  reference  not  only  to  the 
qualification  of  the  persons  applying  and  to  the  suitableness  of 
the  house,  but  to  other  considerations  also.  Those  considera- 
tions must  include  the  nature  of  the  locality,  the  population,  the 
number  of  houses  already  licensed,  and  all  other  circumstances 
bearing  on  the  question,  whether  it  is  fit  and  proper  in  the 
interests  of  the  public,  for  whose  benefit  these  Acts  are  passed, 
that  an  additional  licence  should  be  granted."  Now  that  the 
discretion  to  be  exercised  in  the  case  of  the  second  application 

(1)  Law  Rep.  6  Q.  B.  97. 
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^  lenewy  if  yon  like  to  so  call  it,  and  the  first  application  is  the        1888 
same,  I  have  already  said,  to  my  mind  is  apparent  from  the      Shabsb 
stmctnre  of  the  statute  itself.    That  view  is  expressed  as  being  waitiStw.!. 
*imdoabted  law  by  Cockbum,  C.  J.,  in  the  case  of  Beg.  v.  Smith  (1),      y  ""£;}. 
where  he  referred  to  the  statute  of  George  lY.  as  one  ^*  whereby 
there  was  the  same  discretion  given  to  the  justices  whether  the 
licence  asked  for  was  a  new  one  or  by  way  of  renewaL"    Now  if 
that  plain  construction  of  the  statute  and  that  authority  required 
•any  confirmation^  I  should  find  it  in  the  statute  of  1869,  because 
«s.  8  and  19  to  my  mind  do  import,  or  tend  to  import,  that  the 
legislature  conceived  the   magistrates  to  have  an  unlimited 
judicial  discretion  in  the  case  of  renewals,  and  in  the  case  of 
renewals  the  same  discretion  that  they  had  in  cases  of  first 
giants,  and  that  by  those  sections  the  legislature  desired  in 
particular  cases  to  limit  that  discretion.     I  think,  therefore,  the 
plain  conclusion  to  be  drawn  is  that  the  statute  of  1828  created 
the  same  discretion  in  the  justices  in  cases  of  renewal  as  in  cases 
of  first  grant. 

We  have,  therefore,  to  consider  whether  the  subsequent  legis- 
lation has  in  any  way  taken  away  or  diminished  that  discretion. 
It  is  to  be  borne  in  mind  that  in  the  year  1869  the  legislation 
was  passed  to  which  I  have  already  referred,  and  that  that  had 
the  efiect  of  bringing  the  holders  of  beerhouse  licences  under  the 
jurisdiction  of  the  magistrates,  and  bringing  them,  to  a  consider- 
able extent,  within  the  operation  of  the  statute  of  1828,  although 
with  certain  important  differences.  Now  one  of  the  provisions  of 
the  statute  of  1828,  namely,  the  12th  section,  required  the 
Attendance  of  the  applicants;  and  it  seems  that  by  parity  of 
legislation  the  beerhouse  holders  were  also  required  to  attend, 
and  the  results  of  that  are  stated,  and  I  have  no  doubt  stated 
accurately,  to  have  been  inconvenient.  In  1872  the  legislature 
passed  an  Act  which  in  many  important  particulars  dealt  with 
these  licences.  It  took  away  the  right  of  appeal  in  the  case  of 
all  first  applications  for  a  licence^  whether  the  magistrates  refused 
or  granted  those  apjdications ;  it  retained  the  right  of  an  appeal 
only  in  cases  of  renewaL  The  legislature  introduced  the  dis- 
qualification of  premises,  that  is  to  say,  it  rendered  in  certain 

(1)  48  L.  J.  (M.C.)  88. 
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1888  cases  the  property  itself  incapable  of  being  that  in  respect  of 
Shj^bpb  ^hich  licences  could  be  granted  to  any  person,  and  it  introduced 
**  corresponding  clauses  enabling  the  owner  of  property  to  protect 
himself  against  such  disqualification.  Now  I  refer  to  those 
clauses  only  because  our  attention  has  been  drawn  to  them  by 
Mr.  Candy,  who  has  desired  to  say  that  the  Act  of  1872  was 
intended  to  protect,  as  he  would  say,  the  vested  interests  of  the 
licence-holder.  It  seems  to  me  that  nothing  of  the  sort  can  be 
safely  predicated  of  that  Act.  It  introduces  a  good  many  things 
against  licence-holders,  and  it  naturally  introduces  certain  pro- 
visions to  enable  the  persons  who  were  affected  by  the  earlier 
provisions  to  defend  themselves.  We  have  therefore,  I  think, 
really  only  to  deal  with  the  42nd  section  of  the  statute  of  1872. 
It  seems  to  me  that  the  object  of  the  section  was  simply  to  alter 
the  procedure.  It  was  to  get  rid  of  the  attendance  of  the  crowd 
of  people  who  came  to  the  annual  brewster  sessions.  It  was,  in 
the  next  place,  to  introduce  certain  provisions  for  dealing  with 
objections  which  might  nevertheless  be  taken,  but  could  not  be 
taken  fairly  in  the  absence  of  the  persons  who  were  affected. 
Lastly,  it  required  that  evidence  in  cases  of  renewals  should  be 
given  on  oath ;  and  then,  having  provided  for  these  things,  the 
section  said  this,  *^  Subject  as  aforesaid  Ucences  shall  be  renewed, 
and  the  power  and  discretion  of  justices  relative  to  such  renewal 
shall  be  exercised  as  heretofore."  In  other  words,  it  said  the 
discretion  given  by  the  Act  of  1828,  which  was  the  same  in  the 
case  of  renewals  as  in  the  case  of  first  grants,  was  still  to  be  exer^ 
cised  in  the  case  of  renewals.  That,  I  think,  is  the  plain,  obvious 
sense  of  that  section.  Then  comes  the  last  piece  of  legislation  with 
which  it  is  necessary  to  deal — the  statute  of  1874.  This  is  strictly 
an  amending  statute.  It  is  mainly  occupied  with  amendments  of 
the  Act  of  1872.  I  presume  that  in  the  working  of  the  extensive 
alterations  which  were  introduced  into  the  law  by  the  statute  of 
1872  certain  di£Sculties  or  defects  had  been  discovered.  It  is  to 
get  over  those  difficulties  and  heal  those  defects  that  the  statute 
of  1874  was  passed,  and  accordingly  it  describes  the  Act  of  1872 
as  the  principal  Act,  and  enacts  that  the  Acts  of  1872  and  1874 
shall,  so  far  as  is  consistent  with  the  tenor  of  the  Acts,  be  con- 
strued as  one  Act.    Then  we  come  to  the  26th  section,  which 
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recites  s.  42  of  the  earlier  Act>  and  is  plainly  only  a  section  isss 
amending  s.  42.  It  enacts  that  the  requisition,  which  is  the  first  snAxn 
part  of  B.  42,  shall  not  be  made  saye  for  ^*  some  special  cause  per-  ^^L^ 
sonal  to  the  licensed  person  to  whom  such  requisition  is  sent." 
I  confess  those  words  are  the  only  ones  which  have  caused  me 
any  perplexity  in  the  present  case.  It  might  seem  that  the  word 
''  personal "  is  used  strictly  in  its  proper  signification ;  that  the 
cause  of  objection  must  be  something  in  the  person  of  the  appli- 
cant. That  would  go  to  exclude  the  discretion  of  the  justices  in 
everything  except  an  objection  to  the  peisonal  character  of  the 
man.  It  would  shut  out  the  character  of  the  house ;  it  would  shut 
out  the  consideration  of  the  surrounding  circumstances;  the 
character  of  the  edifice,  its  remoteness  from  police  supervision,  and 
everything  which  might  have  reference  to  the  interests  of  the 
public,  except  only  the  individual  character  of  the  man.  That 
might  have  been  the  meaning  of  the  words,  but  in  my  judgment 
that  is  not  their  meaning.  I  think  that  it  is  impossible  to  sup- 
pose that  if  it  was  intended  to  introduce  such  a  revolution  as  I 
have  referred  to  in  the  power  of  the  justices  of  granting  renewals, 
some  explicit  words  would  not  have  been  used.  I  think  that  the 
true  meaning  of  those  words  is,  that  the  justices  shall  not  give 
general  notices  to  all  the  publicans  who  apply  at  the  sessions  to 
attend  them.  We  are  told,  and  I  dares&y  accurately,  that  that  had 
been  the  practice  at  some  quarter  sessions  between  the  Act  of  1872 
and  the  Act  of  1874,  and  the  meaning  is,  ^*  You  shall  not  give 
these  general  notices,  but  you  must  consider  the  case  of  each 
individual,  and  the  notice  given  must  be  something  which  relates 
to  the  individual  or  to  his  house,  and  to  his  case  in  particular,  and 
not  to  all  publicans  in  general.''  I  am  induced  to  come  to  that 
conclusion  for  several  reasons.  I  have  already  adverted  to  one,  that 
I  think  that  such  an  enormous  change  in  the  jurisdiction  of  the 
magistrates  as  is  suggested  would  be  too  much  to  put  upon  those 
words.  Another  reason  is  this :  Towards  the  end  of  the  section 
I  find  a  provision  that  the  notice  of  the  intention  to  oppose  shall 
state  in  general  terms  the  grounds  upon  which  the  renewal  of 
such  licence  is  to  be  opposed.  Now  observe ;  if  it  be  true  that 
the  ground  of  character  only  is  to  be  taken,  instead  of  there  being 
grounds  on  which  the  renewal  of  such  licence  can  be  opposed, 
they  are  all  reduced  to  one,  yet  here  the  legislature  refers  to  the 
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1888  groonds  without  saying  that  they  are  any  less  numerons  or  less 
Bhabis  wide  than  they  were  before  the  section  was  passed.  Again,  and 
**  this  is  perhaps  what  influenced  me  more  than  anything  else — ^I 
am  bound  to  read  the  two  Acts  and  the  two  sections  together, 
and  reading  them  together  they  come  to  this :  The  1st  sub-section 
of  s.  42  must  be  read  in  this  way — he  need  not  attend  in  person 
at  the  general  annual  licensing  meeting  unless  he  is  required  by 
the  licensing  justices  so  to  attend  for  ^  some  special  cause  per- 
sonal to  the  licensed  person  to  whom  such  requisition  is  sent." 
The  second  clause  about  entertaining  the  objection  must  be 
amended  by  adding  after  the  words  *'  to  oppose  the  renewal  of 
such  licence/'  '*  stating  in  general  terms  the  grounds  upon  which 
the  renewal  of  such  licence  is  to  be  opposed."  Those  amended 
sub-sections  are  still  followed  (because  it  is  all  one  Act)  by  the 
concluding  words  of  s.  42^  '^  subject  as  aforesaid  licences  shall  be 
.renewed^  and  the  powers  and  discretion  of  justices  relative  to 
such  renewal  shall  be  exercised  as  heretofore."  If  the  legislature 
had  meant  to  amend  s.  42  by  limiting  that  discretion  which  they 
had  retained  and  maintained  in  the  statute  of  1872,  you  would 
have  found  unquestionably  words  addressed  to  that  portion  of 
the  section.  But  as  they  stand  they  must  be  read,  as  subject, 
and  subject  only,  to  the  particular  provisions  of  s.  42  as  modified 
by  this  s.  26  in  the  Act  of  1874.  For  these  reasons  I  am  clearly 
of  opinion  that  the  decision  of  the  Divisional  Court  is  right. 

Lopes,  L. J.  I  am  of  the  same  opinion.  The  Act  of  1828,  on 
which,  in  my  view,  the  question  of  the  authority  of  the  justices 
in  this  case  turns,  was  applicable,  not  merely  to  the  state  of 
things  which  was  in  existence  when  it  was  passed,  but  was 
intended  to  govern  future  applications  until  the  Act  was  re- 
pealed or  altered.  The  Act  has  been  dealt  with  by  subsequent 
legislation,  but  this  particular  matter  of  the  discretion  of  the 
justices  in  a  case  like  the  present  has  not  been  interfered  with. 
The  justices,  therefore,  had  jurisdiction,  and  the  appeal  should 
be  dismissed.  j^^^  dimimd. 

Solicitor  for  appellant :  /.  W.  SykeSyfar  F,  W.  Watson,  Kendal. 

Solicitors  for  respondent :  Nichol,  Son,  <&  Jones,  for  John  Bolion, 

Kendal, 

A.M. 
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GOBEN  V.  BABNE.  1889 

Fraciice — Oamishee  Order — Sufficiency  of  Affidavit  in  support  of  Application      «^fl»**8 

/or — JRulea  of  Supreme  Court,  Order  xly.^  r.  1, 

On  an  application  for  a  garnishee  order  under  Order  xly.,  r.  1,  it  is  sufficient 
for  the  affidavit  to  state  that  the  deponent  is  informed  and  belieyes  that  the 
gamiflhee  is  indebted  to  the  judgment  debtor. 

Application  on  bebalf  of  the  plaintiff  as  judgment  creditor  for 
a  garnishee  order  for  the  attachment  of  a  debt  alleged  to  be  due 
to  the  defendant  the  judgment  debtor.  The  application  was  sup- 
ported by  an  affidavit  by  the  solicitor  to  the  judgment  creditor 
stating  that  the  deponent  was  informed  and  yerily  belieyed  that 
the  garnishee  was  indebted  to  the  judgment  debtor.  Mathew,  J., 
at  chambers^  referred  to  the  Court  the  question  of  the  sufficiency 
of  the  affidavit. 

WhiUehouse^  in  support  of  the  application.  The  affidavit  is 
sufficient  under  Order  xlv.,  r.  1.  (1)  Neither  the  judgment 
creditor  nor  his  solicitor  can  have  personal  knowledge  as  to  the 
indebtedness  of  the  garnishee.  [He  referred  to  Marples  v. 
SomervaUy  cited  in  the  Annual  Practice  for  1889,  p.  648.] 

Th£*Coubt  (Denman  and  Stephen,  J  J.)  granted  a  garnishee 

order  nisi. 

Garnishee  order  nisi  granted. 

Solicitors  for  the  judgment  creditor :  Browrdow  dt  Howe, 

(1)  By  Order  xlv.,  r.  1 :    "  The  such  third  person  (hereinafter  called 

Court  or  a  judge  may,  upon  the  ex  the  garnishee)   to  such  debtor  shall 

parte  applicationofany  person  who  has  be  attached  to  answer  the  judgment 

obtained  a  judgment  or  order  for  the  or  order ;  and  by  the  same  or  any  sub- 

recovery  or  payment  of  money,  either  sequent  order  it  may  be  ordered  that 

before  or  after  any  oral  examination  the  garnishee  shall  appear  before  the 

of  the  debtor  liable  under  such  judg-  Court,  or  a  judge,  or  an  officer  of  the 

ment  or  order,  and  upon  affidavit  by  Court,  as  such  Court  or  judge  shall 

himself  or  his  solicitor  stating  that  appoint,  to  shew  cause  why  he  should 

judgment  has  been  recovered,  or  the  not  pay  to  the  person  who  has  obtained 

order  made,  and  that  it  is  still  unsatis-  such  judgment  or  order  the  debt  due 

fied,  and  to  what  amount,  and  that  any  from  him  to  such  debtor,  or  so  much 

other  person  is  indebted  to  such  debtor,  thereof  as  may  be  sufficient  to  satisfy 

and  is  within  the  jurisdiction,  order  the  judgment  or  order." 

that  all  debts  owing  and  accruing  from 

H.  D.  W. 
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ARMSTRONG  v.  GASELEE  and  Othbbs. 

Practice — Preliminary  Acta — *'  ActUmBfor  damage  hy  coUiaion  between  vesads  " 
— Bulea  of  Supreme  Courts  1883,  Order  xii,^  r.  28. 

An  action  was  brought  by  the  owner  of  a  barge  and  her  cargo  against  the 
owners  of  a  tug  for  negligence  in  towing,  in  consequence  of  which,  as  the  plain- 
tiff alleged,  the  barge  came  into  collision  with  another  vessel,  and  was  lost  with 
her  cargo : — 

Held,  that  the  action  was  not  one  *'  for  damage  by  collision  between  vessels  " 
within  the  meaning  of  Order  xix.,  r.  28,  and  that  the  parties  were  not  re- 
quired to  file  preliminary  acts  as  prescribed  by  the  rule. 

Case  referred  to  the  Court  by  Denman,  J.,  at  chambers,  on 
appeal  from  a. decision  of  the  master  refusing  to  make  an  order 
at  the  instance  of  the  defendants  for  the  filing  of  preliminary 
acts. 

The  action  was  brought  by  the  plaintiff,  the  owner  of  the  barge 
He»peru8  and  her  cargo,  against  the  defendants,  the  owners  of  the 
tug  TFoap,  to  recover  damages  for  negligence  in  towing,  in  con- 
sequence of  which,  as  the  plaintiff  alleged,  the  barge  came  into 
collision  with  another  vessel,  and  was  lost  with  her  cargo. 

J.  P.  A»pinaUy  for  the  defendants.  The  decision  of  the  master 
was  erroneous.  The  action  is  one  in  which  preliminary  acts 
should  be  filed  under  Order  xix.^  r.  28.  (1)    The  claim  of  the 


(1)  By  Order  xix.,  r.  28  :  "In 
actions  in  any  Division  for  damage  by 
collision  between  vessels,  unless  the 
Court  or  a  judge  shall  otherwise  order, 
the  solicitor  for  the  plaintiff  shall, 
within  seven  days  after  the  commence- 
ment of  the  action,  and  the  solicitor 
for  the  defendant  shall,  within  seven 
days  after  appearance,  and  before  any 
pleading  is  delivered,  file  with  the  re- 
gistrar, master,  or  other  proper  o£&cer, 
as  the  case  may'be,  a  document  to  be 
called  a  preliminary  act,  which  shall 
be  sealed  up  and  shall  not  be  opened 
xmtil  ordered  by  the  Court  or  a  judge, 
and  which  shall  contain  a  statement  of 
the  following  particulars : 

(a.)  The  names  of  the  vessels  which 


came  into  collision  and  the 
names  of  their  masters ; 
Q>.)  The  time  of  the  collision ; 

(c)  The  place  of  the  collision ; 

(d)  The  direction  and  force  of  the 

wind; 
(e.)  The  state  of  the  weather ; 
(J.)  The  state  and  force   of  the 

tide; 
(g.)  The  course  and  speed  of  the 

vessel  when   the  other  was 

first  seen; 
(ft.)  The  lights  (if  any)  carried  by 

her; 
(i.)  The  distance  and  bearing  of 

the  other  vessel  when  first 

seen; 
(*.)  The  lights    (if  any)    of   the 
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plaintiff  is  **  for  damage  by  collision  between  yessels  "  within  the        1889 
terms  of  the  rule,  and  the  rule  applies,  notwithstanding  that  the  ABmnaom 
collision  which  is  alleged  to  have  caused  the  damage  is  a  collision    q^  ^ 
between  the  plaintiff's  vessel  and  a  yessel  the  owners  of  which 
are  not  parties  to  'the  action.    Preliminary  acts  are  filed  in  the 
Admiralty  Registry  in  similar  cases. 

Joseph  WdUon^  for  the  plaintiff.  The  master  was  right  in 
refusing  to  make  the  order.  An  action  against  tng-owners  for 
negligent  towage,  in  consequence  of  which  the  vessel  towed  is 
alleged  to  have  come  into  collision  with  a  third  vesseli  is  not 
**  an  action  for  collision  between  vessels  "  within  Order  xix.,  r.  28. 

The  particulars  required  by  the  rule  shew  that  it  applies  only 
to  cases  of  collision  between  vessels  which  are  before  the  Court. 
This  action  is  analogous  to  an  action  brought  by  a  shipowner 
against  a  pilot  for  negligence,  or  against  a  harbour  authority  in 
respect  of  defective  harbour^ghts,  in  consequence  of  which  it  is 
alleged  that  the  plaintiff's  ship  has  come  into  collision  with  another 
vessel,  and  in  either  of  these  cases  it  would  be  useless  to  order  the 
filing  of  preliminary  acts.     [He  referred  to  The  John  Boyne.  (1).] 

/.  P.  AsfinaJly  in  reply. 

HuDDLESTON,  B.  I  am  of  opinion  that  this  appeal  should  be 
dismissed.  The  object  of  preliminary  acts  in  Admiralty  prac- 
tice was  explained  by  Dr.  Lushington  in  The  Voriigem.  (2)  The 
learned  judge  there  said :  ^'  Preliminary  acts  were  instituted  for 
two  reasons — to  get  a  statement  from  the  parties  of  the  circum- 
stances recenti  fiEbcto,  and  to  prevent  the  defendant  from  shaping 
his  case  to  meet  the  facts  put  forward  by  the  plaintiff."  In  The 
John  Boyne  (1),  a  case  in  which  the  owners  of  a  cargo  sued  the 
owners  of  the  carrying  ship  for  damage  to  the  cargo  owing  to  a 
collision  between  the  carrying  ship  and  another  vessel,  due,  as 
the  plaintiffs  alleged,  to  the  negligence  of  the  servants  of  the 

other  vessel  which  were  first  (m.)  What  measures  were  taken, 

seen ;  and  when,  to  avoid  the  coUi- 

(2.)  Whether  any  lights  of  the  other  sion ; 

vessel,  other  than  those  first  (n,)  The  parts  of  each  vessel  which 

seen,  came  into  view  before  first  came  into  contact." 

the  collision ;  (1)  3  Mar.  C.  (N.S.)  341. 

(2)  Swa.  518. 
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1889        defendants,  Sir  Bobert  Fhillimore  refused  to  order  preliminary 
ABUTHOKa   ftcts  to  be  filed  under  Order  xix.,  r.  28,  at  the  instance  of  the 
QAmat.     <^efendants,  on  the  ground  that  there  was  no  **  mutuality/'  as  the 
Hud^^  B   pl^^*^^  could  not  be  expected  to  know  the  circumstances  of  the 
collision.    Sitting  recently  by  consent  as  a  Divisional  Court  I 
myself  upheld  a  master's  order  for  preliminary  acts  made  under 
this  rule  at  the  instance  of  defendants.    The  appellant  in  the 
case  before  me  was  the  owner  of  the  cargo  of  a  barge,  and  he 
was  proceeding  in  the  Queen's  Bench  Division  against  the  owner 
of  a  ship  in  respect  of  a  collision  between  the  barge  and  that 
ship.     It  appeared  that  there  had  been  cross-actions  in  the 
Admiralty  Division  between  the  owners  of  the  barge  and  the 
owners  of  the  ship  arising  out  of  the  same  collision,  and  that 
both  vessels  had  been  found  to  blame.    I  upheld  the  master'a 
order  on  the  ground  that  the  circumstances  shewed  that  the 
plaintiff  was  in  a  position  to  ascertain  the  particulars  required. 
This  is  a  case  of  a  different  character.    Here  the  plaintiff  alleges- 
that  the  damage  was  occasioned  not  by  a  vessel  colliding  with 
his  vessel,  but  by  a  vessel  bringing  his  vessel  into  collision  with 
a  third  vessel.    It  has  been  argued  that  such  a  case  is  an  "  action 
for  damage  by  collision  between  vessels  "  within  the  words  of  the 
rule.      But  it  is  obvious  that  the  particulars  which  the  rule 
requires  are  particulars  of  rival  cases  set  up  on  behalf  of  two- 
ships  which  have  themselves  come  into  collision.    The  plaintiff 
might  furnish  the  name  of  his  vessel  and  that  of  the  third  vessel^ 
and  might  give  other  formal  particulars.    But  how  is  he  to  deal 
with  *^  the  course  and  speed  of  the  vessel  when  the  other  was  first 
seen"?     The  ''other"  is  the  third  vessel.     The  ''course  and 
speed  of  the  vessel,"  i.e.,  the  barge,  depend  upon  the  course  and 
speed  of  the  tug.    How,  again,  is  he  to  deal  with  "  the  distance 
and  bearing  of  the  other  vessel  when  first  seen "  ?    Does  this 
refer  to  the  distance  and  bearing  of  the  third  vessel  when  first 
seen  from  the  barge  or  when  first  seen  from  the  tug  ?  The  plaintiff 
cannot,  any  more  than  the  plaintiff  in  The  John  Boyne  (1),  be 
expected  to  know  these  matters.    The  words  of  the  rule  are,  no 
doubt,  wide,  but  it  is  intended  to  include  actions  by  owners  o£ 
cargo  for  damage  to  cargo  arising  from  collision. 

(1)  3  Mar.  C.  (N.S.)  341. 
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I  think,  therefore,  that  the  master  was  right,  and  that  there        ^^^ 
should  be  no  order  for  preliminary  acts,  but  that  the  costs  of  this   ABwrrBOKo 
appeal  should  be  costs  in  the  cause.  Oaselri. 

Wills,  J.    I  am  of  the  same  opinion.     The  nature  of  the 
]>articulai8  which  the  rule  requires  the  parties  to  give  in  pre- 
liminary acts  shews,  as  it  appears  to  me,  that  the  actions  contem- 
plated are,  generally  speaking,  actions  in  which  the  question  to 
be  decided  is,  which  of  two  colliding  vessels  is  to  blame  in  respect 
of  a  collision.     The  fact  that  the  question  arises  in  proceedings 
by  owners  of  cargo  and  in  proceedings  under  Lord  Campbell's  Act 
may  account  for  the  use  of  the  comprehensive  terms^  **  actions 
for  damage  by  collision  between  vessels."     The  case  to  which 
reference  has  been  made,  of  an  action  by  the  owner  of  a  ship  in  tow 
against  the  owner  of  the  tug  for  negligence,  in  consequence  of 
which  it  is  alleged  that  a  collision  has  taken  place  between  the 
ship  and  the  tug,  is  a  case  in  which  the  very  question  in  dispute 
is  which  of  the  two  colliding  vessels  is  in  fault.    In  such  a  case, 
therefore,  an  order  for  preliminary  acts  would  be  within  what  I 
conceive  to  be  the  general  scope  of  the  rule,  though  the  utility 
of  the  order  mighty  under  the  circumstances,  be  doubtfuL    I 
will  not  say  that  the  rule  should  be  so  construed  as  absolutely 
to  confine  its  application  to  this  one  class  of  cases.    This  might 
be  too  narrow  a  construction.    But  an  action  by  the  owner  of  a 
^8hip  against  the  owners  of  a  tug  for  negligence,  in  consequence 
of  which  it  is  alleged  that  a  collision  has  taken  place  between 
the  ship  and  another  ship  which  is  not  before  the  Court,  is  not^ 
in  my  opinion,  an  action  within  the  general  scope  of  the  rule ; 
while,  if  an  order  were  here  made,  the  parties  could  only  comply 
with  it  by  filing  imperfect  preliminary  acts,  which  must  of  neces- 
sity omit  some  of  the  most  important  particulars  required  by 
the  rule,  and  which  would  therefore  be  of  no  real  service.    I 
therefore  think  that  the  master  was  right  in  refusing  to  make  the 

order. 

Appeal  dismissed ;  costs  to  he  costs  in  Ike  cause. 

Solicitor  for  plaintiff:  Q.  E.  PhObrick. 

Solicitors  for  defendants :  Keen,  MarsUmd  it  Bryden. 

H.  D.  W. 
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1889  UN  THE  COURT  OF  APPEAL.] 
Jan,  21. 
HARTAS  V.  RIBBONS. 


Prtncijpdl  and  Agent — Indemnity — Stock  Exchange,  Usage  of-^Defaulting 

Broker. 

The  defendant  employed  the  plaintiff,  a  broker  on  the  Stock  Exchange,  to 
purchase  shares,  which  he  accordingly  did.  Before  the  settling-day  the  plain- 
tiff became  a  defaulter  on  the  Stock  Exchange  through  inability  to  meet  his 
engagements,  and,  in  accordance  with  the  rules  of  the  Stock  Exchange,  the 
accounts  which  he  had  open  were  closed  as  between  himself  and  the  jobbers  at 
the  then  current  prices  as  fixed  by  the  official  assignee  of  the  Stock  Exchange. 
The  account  in  respect  of  the  shares  bought  for  the  defendant  when  closed,  as 
above  mentioned,  shewed  a  balance  in  favour  of  the  jobbers  against  the  plaintiff. 
According  to  the  practice  of  the  Stock  Exchange  such  closing  of  the  account 
does  not  affect  the  client  if  he,  nevertheless,  desires  to  have  the  contract  com- 
pleted, and  is  not  in  default  to  the  defaulting  broker ;  and  the  jobber  in  that 
case  is  bound  to  complete  on  the  settling-day.  The  pluntiff,  on  the  same  day 
when  he  was  declared  a  defaulter  and  his  accounts  closed,  subsequently  informed 
the  defendant  that  he  could  either  have  the  contract  completed,  as  above  men- 
tioned, or  he  might  accept  the  official  prices.  The  defendant  said  that  he 
would  do  the  latter : — 

Eeldy  that  the  defendant,  having  ratified  the  closing  of  the  account  before 
the  settling-day,  was  liable  to  indemnify  the  plaintiff  against  the  amount  for 
which  the  pluntiff  was  liable  to  the  jobbers  on  such  closing. 

Duncan  v.  Eitt  (Law  Rep.  8  Exch.  242)  distinguished. 

Appeal  from  the  judgment  of  Hawkins,  J.,  at  the  trial. 

The  facts  were  as  follows: — The  action  was  brought  by  the 
plaintiff,  who  had  been  a  broker  on  the  London  Stock  Exchange, 
against  the  defendant,  who  had  been  his  client,  for  indemnity 
against  certain  liabilities  incurred  by  the  plaintiff  as  such 
broker  to  the  amount  of  llOZ.  4s.  2d.  It  appeared  that  the  de- 
fendant had  instructed  the  plaintiff  to  purchase  for  him  certain 
shares  on  the  Stock  Exchange.  The  plaintiff  accordingly  pur- 
chased such  shares  for  September  27.  The  shares  were,  by 
defendant's  instructions,  afterwards  carried  over  till  the  next 
account  day,  viz.,  October  14.  On  October  12  the  plaintiff 
found  that,  by  reason  of  not  receiving  expected  remittances  from 
clients,  he  would  be  imable  to  meet  his  engagements.  He  gave 
notice  on  that  day  that  this  was  so  to  the  secretary  of  the 
Stock  Exchange,  and  he  was  in  consequence  on  the  same  day 
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declared  a  defaultery  and  his  outstanding  accounts  were,  accord-  1889 
ing  to  the  rules  of  the  Stock  Exchange,  closed  as  between  habtab 
himself  and  the  jobbers  at  the  prices  then  current  in  the  bibbons. 
market  as  fixed  by  the  official  assignee  of  the  Stock  Exchange. 
On  the  transaction  in  respect  of  the  purchase  of  shares  for  the 
defendant  there  was,  upon  such  closing  of  the  account,  a  balance 
in  favour  of  the  jobbers  against  the  plaintiff  of  1101.  4s.  2d. 
Later  on  the  same  day  the  defendant  called  on  the  plaintiff 
and  a  conversation  took  place  between  them,  which  was  in  sub- 
stance to  the  following  effect : — The  plaintiff  told  the  defendant 
that  he,  the  plaintiff,  had  been  declared  a  defaulter  on  the  Stock 
Exchange  and  his  accounts  closed;  that  the  defendant  could 
either  accept  the  prices  fixed  by  the  official  assignee,  or,  if  he 
desired  it,  he  could  take  the  shares  up,  that  is  to  say,  pay  for 
them  on  the  settling-day,  or  have  the  account  transferred  to 
another  broker :  and  the  plaintiff  asked  him  which  he  would  do. 
The  defendant  thereupon  said  that  he  would  accept  the  official 
prices.  It  appeared  £rom  evidence  given  by  the  official  assignee  of 
the  Stock  Exchange  that,  according  to  the  practice  of  the  Stock 
Exchange,  the  closing  of  the  account  as  between  the  defaulting 
broker  and  the  jobber  does  not  affect  the  client,  if  he  desires  to 
complete  the  contract,  and  is  not  in  de£Etult  to  the  defaulting 
broker ;  but  in  that  case  the  jobber  is  bound  to  complete  the 
contract  with  the  broker's  client,  who  may  himself  take  up  the 
shares  on  paying  the  price  to  the  jobber,  or  may  transfer  the  * 

account  to  another  broker. 

It  was  admitted  that  the  market  price  of  the  shares  was  prac- 
tically the  same  on  October  14  as  it  had  been  on  the  12th. 

The  learned  judge  on  the  above  facts  gave  judgment  for  the 
plaintiff  for  the  amount  claimed. 

Melntyre,  for  the  defendant.  The  bargain  which  the  plaintiff 
was  employed  to  make  was  that  the  shares  should  be  carried  over 
till  the  14th.  By  reason  of  the  plaintiff^s  own  default  the 
account  was  closed  on  the  12th,  without  Q.ny  instructions  from 
the  defendant.  The  case  of  Dv/ncan  v.  Hill  (1)  shews  that  under 
those  circumstances,  the  loss  not  arising  from  any  default  of  the 

(1)  Law  Bep.  8  Ex.  242. 

T  2  2 
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1889  and,  therefore,  not  to  be  covered  by  any  implied  contract  to 
Habtas  indemnify  on  the  part  of  the  defendant.  Bat  the  case  does  not 
BiBBQNs.  ^^^^^^  there.  As  soon  as  the  default  was  pronounced  an  inter- 
view took  place,  at  which  the  plaintiff  in  sabstance  told  the 
defendant  that  he,  the  plaintiff,  had  incurred  a  loss,  but  the 
defendant,  if  he  desired  it,  could  have  the  contract  completed ; 
and  asked  the  defendant  whether  he  would  have  the  account 
still  kept  open  and  himself  deal  with  the  jobbers,  or  have  the 
account  transferred  to  other  brokers,  or  would  elect  to  ratify 
what  had  been  done  and  close  the  transaction  at  the  official 
prices.  If  he  had  declined  to  do  the  latter,  he  could  have  had 
the  original  bargain  carried  out  on  the  14th,  and  would  then 
have  had  to  pay  the  price  on  that  day.  He  elected  to  take  the 
matter  as  it  stood,  and  to  ratify  what  had  been  done.  The 
effect  of  that  seems  to  me  to  be  that  there  was  an  implied  pro- 
mise to  treat  the  indemnity  as  covering  the  loss  of  October  12. 
It  is  suggested  that  there  was  not  any  consideration  for  such 
implied  promise  ?  I  think  there  was.  The  defendant  got  rid  of 
the  risk  to  which  he  would  have  been  subjected  if  the  account 
had  been  kept  open.  It  appears  to  me  that  the  effect  of  what 
took  place  was  that  he  elected  to  treat  what  had  been  done  as 
done  on  his  behalf,,  and  to  ratify  his  agent's  action  instead  of 
keeping  the  account  open  and  carrying  out  the  contract  on  the 
account  day.  But  for  that  fetct  I  think  the  case  might  have  been 
within  the  decision  in  Dtmean  v.  HiU  (1),  but,  under  the  circum- 
stances, I  think  that  case  is  distinguishable.  For  these  reasons, 
I  am  of  opinion  that  the  appeal  should  be  dismissed. 

Fbt,  L.  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Sydney  B.  Pollard. 

Solicitor  for  defendant :  A.  PvJbrooh. 

E.L. 
(1)  Law  Rep.  8  Ex.  242. 
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[IN  THE  COURT  OP  APPEAL.] 

HUNT  V.  FINEBURCJ  and  Another. 

Tfxtctice^  Cause  set  dovmfor  Trial^Change  of  Solicitors—Notice  to  the 

Associate — Order  til  r.  3. 

Where  a  change  of  solicitors  has  taken  place  after  a  cause  has  been  set  down 
for  trial,  it  is  the  duty  of  the  new  solicitor  to  inform  the  associate  of  the  change, 
in  order  that  the  name  of  the  solicitor  responsible  for  the  conduct  of  the  cause 
may  appear  on  the  record. 

Appeal  by  the  plaintiff  from  an  order  of  the  Queen's  Bench 
Division  permitting  a  new  trial  on  the  terms  that  the  plaintiff 
should  pay  to  the  defendant  all  costs  thrown  away. 

The  action  was  brought  by  the  plaintiff  against  the  defendants 
Eineburg  and  Bellwood.  After  the  cause  had  been  set  down 
for  trial  the  plaintiff's  solicitor  was  suspended  from  practice. 
The  plaintiff  thereupon  changed  his  solicitor,  and  notice  of  such 
change  was  filed  at  the  Central  Office,  but  no  notice  was  given 
at  the  associate's  department  of  that  office.  (1)  The  case  came 
on  for  trial  before  Huddleston,  B.,  who,  finding  the  name  of  a 
solicitor  on  the  record  who  had  been  suspended  from  practice, 
and  there  being  no  evidence  before  him  of  the  change  of  solici- 
tors, declined  to  hear  the  case,  and  dismissed  the  action  with 
costs.  The  plaintiff  applied  to  the  Divisional  Court  to  reinstate 
the  cause,  and  the  Court  (Lord  Coleridge,  C.J.,  and  Cave,  J.) 
made  an  order  conditional  on  the  plaintiff  paying  to  the  defen- 
dants all  costs  thrown  away. 

The  plaintiff  in  person  appealed. 
MeCaXly  for  the  defendant  Fineburg. 
Serbert  Jacobs,  for  the  defendant  Bellwood. 


1889 
Jan,  17. 


(1)  Order  vn.  r.  3 :  "  A  party  suing 
or  defending  by  a  solicitor  shall  be  at 
liberty  to  change  his  solicitor  in  any 
cause  or  matter  without  an  order  for 
that  purpose,  upon  notice  of  such 
change  being  filed  in  the  Central 
Office,  or  in  the  District  Registry,  if 
the  cause  or   matter  is   proceeding 


therein ;  but  until  such  notice  is  filed 
and  a  copy  thereof  served,  and  (in 
causes  or  matters  pending  in  the 
Chancery  Division)  left  in  the  cham- 
bers of  the  judge  to  whom  the  cause 
or  matter  is  assigned,  the  former 
solicitor  shall  be  considered  the  solici- 
tor of  the  party." 
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1889  LoBD  EsHEB,  M.B.    In  this  case  an  action  was  brought  by  the 

H^T       plaintiff,  it  signifies  not  for  what.   The  case  was  in  the  list  before 
P^^         Baron  Hnddleston,  and  when  it  was  called  on  the  learned  judge 
was  informed  that  the  name  of  the  solicitor  for  the  plaintiff  in 
the  action  was  that  of  a  person  who  had  no  right  so  to  appear. 
He  called  for  the  nisi  prius  record,  and,  on  looking  at  that,  he 
found  the  name  of  the  plaintiff's  solicitor  was  that  of  a  person 
who  had  been  suspended  from  practice,  and  he  said  under  those 
circumstances  he  would  not  hear  the  case.    He  was  then  told 
that  there  had  been  a  change  of  solicitors,  and  that  the  new 
solicitor  was  under  no  disability.   He  said  that  he  must  be  satisfied 
of  that,  and  waited  some  time.    He  then  said  he  would  wait  no- 
longer,  and  the  defendants'  counsel  claimed  judgment,  and  as  it 
appeared  to  the  learned  judge  that  the  defendants  were  present 
by  counsel,  but  that  the  plaintiff  was  not  properly  represented,, 
he  dismissed  the  action  with  costs.    In  point  of  fact,  at  that 
time  there  had  been  a  change  of  solicitors,  as  the  case  had  been 
taken  out  of  the  hands  of  the  solicitor  who  had  been  suspended^ 
That  in  itself  would  not  be  sufficient,  but  it  was  also  true  that 
notice  of  the  change  had  been  filed  in  the  Central  Office,  and 
given  to  the  solicitor  on  the  other  side.    No  notice,  had,  how- 
ever, been  given  to  the  associate,  and  he  had  not  changed  the 
name  on  the  nisi  prius  record,  as  he  would  have  done  had  he 
been  told.    The  case  went  before  the  Divisional  Court  on  an 
application  by  the  plaintiff  to  restore  the  case,  and  this  was- 
granted;  but  on  considering  the  whole  matter,  the  Court  imposed 
the  term  that  this  should  only  be  done  on  payment  by  the  plain- 
tiff of  all  costs  thrown  away.    That  decision  comes  before  us  on 
appeal,  and  it  was  urged  tl^at  everything  required  by  Order  vu. 
r.  3,  had  been  done  to  make  the  change  effective,  and  that  the 
case  ought  to  have  been  restored  without  any  terms.    The  first, 
point  was  whether  the  solicitor  had  been  effectively  changed* 
It  is  said  that  that  had  not  been  done  because  of  the  want  of 
notice  to  the  associate,  but  we  are  of  opinion  that  such  notice  is- 
not  necessary  to  make  the  change  effective.    But  then  comes  the 
question  whether  there  was  not  something  else  to  be  done,  de- 
pendent not  on  the  rules,  but  on  the  general  duty  of  the  solicitor 
having  the  conduct  of  the  cause,  as  a  step  in  the  action.    There 
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are  many  things  which  the  solicitor  is  bound  to  do,  such  as  to  1889 
see  that  the  witnesses  are  present,  to  examine  the  cause  list  to  Hmrr 
see  if  the  cause  is  in  it,  and  other  matters.  Now,  before  this  j^^^^jjj^q 
order  and  rule  were  made  there  had  been  a  practice  that,  on  a,  ,— " 
change  of  solicitors,  notice  should  be  giyen  to  the  associate  who 
was  the  real  solicitor,  to  whom  in  old  days  the  nisi  prius  record 
would  haye  been  giyen.  Since  the  rule  also  the  practice  has 
been  to  giye  such  notice  in  order  that  the  judge  before  whom 
the  case  is  tried  may  know  who  is  responsible.  The  rule  and 
order  were  not  made  on  this  account,  but  to  facilitate  the  change 
of  solicitors  by  getting  rid  of  certain  preliminaries  to  a  change, 
and  the  rule  does  not  deal  with  any  step  after  this  change,  or 
any  general  duty  of  the  solicitor  arising  from  his  character  as 
solicitor.  One  of  these  general  duties  is  that,  for  the  effectiye 
trial  of  the  cause,  notice  should  be  giyen  to  the  associate  of  the 
name  of  the  solicitor  actually  conducting  the  cause,  that  it  may 
be  put  on  the  record.  It  is  not  necessary  to  decide  what  the 
judge  might  do  under  such  circumstances  as  the  present,  and 
whether  if  counsel  was  instructed  by  the  new  solicitor  judgment 
could  still  be  given  for  the  defendant,  or  whether  the  cause 
should  be  struck  out,  because  this  is  an  appeal  from  the  order  of 
the  Divisional  Court  restoring  the  cause  on  terms,  and  as  we 
agree  with  the  order  appealed  from  any  question  as  to  what  they 
have  done  as  to  costs  is  a  matter  which,  after  that  decision  of 
ours,  we  cannot  entertain. 

BowEK,  L.  J.    I  am  of  the  some  opinion. 

Fby,  L.  J.    I  am  of  the  same  opinion,  and  I  have  only  one 

observation  to  make.    A  solicitor  is  the  officer  of  the  Court,  and 

it  is  necessary  that  the  judge  should  know  who  is  the  officer  of 

the  Court  who  is  responsible  for  the  conduct  of  the  cause.    It  is 

the  duty  of  the  solicitor  in  the  action  to  do  everything  necessary 

to  give  the  judge  that  information.    I  agree  that  the  appeal 

must  be  dismissed. 

Appeal  dismisaed. 

Solicitor  for  the  plaintiff:  F.  A.  Whitmore  Lowe. 
Solicitors  for  the  defendants  iKaye  &  Ouedalla,  and  J.  it  W. 
Maude. 
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^889  STRAKEB  BROTHBBS  &  Co.  v.  REYNOLDS  and  Anothib. 

-  Pmctkt — Production  of  Documents — Documents  in  the  Hands  of  Persons  not 

Parties  to  Action — Euies  of  Supreme  Courts  1883,  Order  xxxm.,  r.  7. 

The  plaintiffs  in  an  action  applied  under  Order  xxxvn.,  r  7,  for  an  oider  for 
leave  to  inspect  the  books  of  persons  who  were  not  parties  to  the  action,  and 
for  the  production  of  such  books  at  the  office  of  the  phuntiffs'  solicitor : — 

Eddy  that  the  Court  had,  under  Order  xxxtil,  r.  7,  no  jurisdiction  to  make 
the  order. 

Appeal  from  a  decision  of  Denman,  J.,  at  chambers,  in  an 
issne  as  to  the  validity  of  an  award  made  under  the  Metropolitan 
Building  Act,  1855,  between  the  plaintiffs,  building  owners,  and 
the  defendants,  adjoining  owners,  in  which  the  plaintiffs  con- 
tended that  the  surveyors  had  allowed  as  against  them  the  expense 
of  repairs  really  done  under  covenants  in  the  defendants'  lease. 
The  plaintiffs  applied  to  a  master  under  Order  xxxvn.,  r.  7,  "  for 
liberty  to  inspect  the  books  "  of  certain  contractors  who,  as  they 
alleged,  had  done  the  repairs  in  question,  **  and  for  the  produc- 
tion of  such  books  at  the  office  of  the  plaintiffs*  solicitor/'  The 
master  refused  to  make  the  order  and  Denman,  J.,  confirmed  his 
decision. 

Jelfy  Q.C.,  and  B.  M.  Bray,  for  the  plaintiffs.  The  plaintiffs 
are  entitled  to  the  order.  The  contractors  could  be  subpoenaed  to 
produce  the  books  at  the  trial.  They  may,  therefore,  under 
Order  xxxvn.  r.  7  (1),  be  ordered  to  produce  the  books  for 
inspection  before  the  triaL 

[HuDDLESTON,  B.  The  order  applied  for  is  one  for  inspection 
of  documents,  as  if  between  the  parties  to  the  action.  Such  an 
order  is  not  within  the  terms  of  Order  xxxvii.,  r.  7.] 

The  form  of  the  summons  might  be  amended.  In  Central 
News  Company  v.  Eastern  Telegraph  Company  (2)  such  an  order  is 

(1)  By  Order  xxxvu.,  r.  7 :  "  The  may  think  fit  to  be  produced :  Pro- 
Court  or  a  judge  may  in  any  cause  or  Tided  that  no  person  shall  be  corn- 
matter  at  any  stage  of  the  proceed-  pelled  to  produce  under  any  such  order 
ings  order  the  attendance  of  any  person  any  writing  or  other  document  which 
for  the  purpose  of  producing  any  he  could  not  be  compelled  to  produce 
writings  or  other  documents  named  in  at  the  hearing  or  triaL'* 
the  order,  which  the  Court  or  judge         (2)  63  L.  J.  (Q.B.D.)  236. 
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treated  by  Lord  Coleridge,  C. J.,  as  within  the  rule,  and  such  an       18S9 
order  would  appear  to  have  been  made  by  a  Divisional  Court  in     shmACTn 

Bishdon  v.  White  (1).  Bi:tS)ld8. 

Bartletf  Deihniss,  and  S,  Fraser,  for  the  contractors,  and 
W.  B.  Odgers,  for  the  defendants,  were  not  heard. 

HxTDDLESTON,  B.  I  am  of  opinion  that  this  appeal  should  be 
dismissed.  The  jurisdiction  of  the  Court  or  judge  is  defined  by 
Order  xxxvn.,  r.  7.  That  rule  relates  to  documents  which  are 
not  in  the  possession  of  the  parties  to  the  proceeding,  and  gives 
power  to  the  Court  or  judge  **  to  order  the  attendance  of  any 
person  for  the  purpose  of  producing  any  writings  or  documents 
named  in  the  order  which  the  Court  or  judge  may  think  fit  to 
be  produced."  An  application  by  the  plaintiff  to  the  judge  at 
chambers  to  order  the  ^'  attendance  "  of  these  contractors  **  for 
the  purpose  of  producing  "  their  books  would  have  been  within 
the  terms  of  rule  7,  and  if  this  had  been  an  application  of  that 
character  the  propriety  of  granting  it  might  have  been  con- 
sidered. The  contractors  might  perhaps  under  the  rule  have 
been  ordered  to  attend  with  their  books,  in  order  that  it  might 
be  ascertained  whether  the  books  contained  entries  relevant  to 
the  matters  in  dispute.  This,  however,  is  an  application  for 
''  liberty  to  inspect  the  books  of  "  the  contractors,  **  and  for  the 
production  of  such  books  at  the  office  of  the  plaintiffs*  solicitor." 
Such  an  application  is  not,  in  my  opinion,  within  the  rule,  and 
it  is  clear  that  we  cannot  on  appeal  alter  the  terms  of  the  sum- 
mons on  which  the  judge  gave  the  decision  which  is  appealed 
against.  We  have  been  referred  to  Bishdon  v.  White  (1),  but  in 
that  case  the  question  of  jurisdiction  does  not  appear  to  have 
been  considered.  The  Divisional  Court  assumed,  but  did  not 
decide,  that  there  was  power  under  the  rule  to  make  an  order  for 
the  inspection  of  documents  in  the  possession  of  third  persons. 

Wills,  J.  I  am  of  the  same  opinion.  The  order  applied  for 
was  one  which,  as  it  appears  to  me,  the  judge  at  chambers  had 
no  jurisdiction  to  make  imder  rule  7  of  Order  xxxvn.,  and  I 
certainly  do  not  think  that,  in  dealing  with  the  appeal,  the  Court 

(1)  5  Times  Rep.  59. 


Willi,  J. 
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1889       ought  to  allow  au  amendment  in  the  form  of  the  summons  on 

Stbaxer     which  the  judge  gare  his  decision. 

Bbynolds.  Eule  7  of  Order  xxxvn.  is  one  of  a  group  of  rules  which 
regulate  the  practice  as  to  the  preliminary  examination  of  wit- 
nesses before  the  trial.  This  practice  had  been  previously  regu- 
lated by  ss.  46  and  47  of  the  Common  Law  Procedure  Act  of  1854, 
and,  prior  to  the  passing  of  that  Act,  by  ss.  4  and  5  of  1  Wm.  4, 
c.  22.  The  eflfect  of  rule  7  is,  in  my  opinion,  to  render  docu-^ 
ments  in  the  possession  of  witnesses  examined  before  the  trial 
liable  to  production  in  the  same  manner  as  documents  in  the  pos- 
session of  witnesses  called  at  the  trial.  It  is  said  that  rule  7 
has  the  further  effect  of  rendering  such  documents,  documents 
which  are  in  the  hands  of  third  persons,  open  to  inspection,  for  it 
is  inspection  which  is  here  really  applied  for,  just  as  if  they  were 
documents  in  the  hands  of  the  opposite  party  in  the  action. 
And  certainly  in  Central  News  Company  v.  Eastern  Telegraph 
Company  (1),  though  the  Divisional  Court  there  refused  to  make 
an  order  for  the  inspection  of  documents  in  the  possession  of 
third  persons,  Lord  Coleridge,  C.J.,  does  seem  to  have  expressed 
an  opinion  that  the  Court  had  power  to  grant  the  application 
under  the  rule.  He,  however,  while  expressing  this  opinion,, 
pointed  out  the  necessity  for  extreme  caution  in  the  exercise  of 
the  jurisdiction,  assuming  it  to  exist.  We  have  also  been  re- 
ferred to  Bishdon  v.  White  (2),  a  case  only  reported  in  a  series  of 
reports  republished  from  a  newspaper.  A  Divisional  Court  doe& 
appear  there  to  have  made  an  order  imder  rule  7  for  the  inspec- 
tion before  the  trial  of  documents  in  the  hands  of  a  firm  of 
wharfingers  who  were  not  parties  to  the  action.  But  I  have- 
learned  from  experience,  as  regards  my  own  judgments,  that  the- 
reports  of  decisions  thus  republished  are  not  always  accurate.. 
I  cannot,  therefore,  accept  the  case  as  an  authority  which  pre- 
cludes another  Divisional  Court  from  considering  the  question 
of  the  jurisdiction  conferred  by  the  rule.  There  indeed  the  third 
persons  against  whom  the  order  was  made  were  wharfingers^ 
persons  engaged  in  an  occupation  of  a  quasi  public  nature,  and 
perhaps  in  such  a  case  such  an  order  might  be  made  consistently 
with  the  caution  the  necessity  for  the  exercise  of  which  Lord 
(1)  53  L.  J.  (Q.B.D.)  236.  (2)  5  Times  Rep.  59. 


WiU§.J. 
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Ooleridge,  C.J.,  pointed  out  in  his  observations  in  Central  News  1889 
Company  v.  Eastern  Telegraph  Company,  (1)  But  I  do  not  gather  Stbakxb 
from  the  report  of  Bishdon  y.  White  (2)  that  the  attention  of  the  betnoids. 
Divisional  Court  was  there  directed  to  the  difficulty  arising  on 
the  construction  of  rule  7.  In  my  opinion  the  rule  was  intended 
by  those  who  framed  it  to  be  strictly  construed,  and  I  think  that 
it  gives  the  Court  or  a  judge  power  to  order  the  production  of 
documents  for  the  purpose  of  the  preliminary  examination  of  wit- 
nesses before  the  trial,  but  does  not  give  the  Court  or  a  judge 
power  to  order  inspection,  properly  so  called,  before  the  trial,  of 
documents  in  the  hands  of  persons  who  are  not  parties  to  the 
action.  Had  the  intention  been  to  render  documents  in  the  hands 
of  third  persons  liable  to  inspection,  properly  so  called,  before 
the  trial,  the  rule  would  have  contained  express  words  to  that 
effect.  The  application  of  the  plaintiffs  was  therefore  wrong 
both  in  form  and  in  substance,  and  was  properly  refused  under 

the  rule. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs :  J.  W.  SyJces. 
Solicitors  for  the  contractors  and  the  defendants :  Warhwrton 
4S:  Be  Paula. 

H.  D.  W. 


RUMLEY  V.  WINN.  Jan.  22. 

Practice — Time^-Ddivery  <^  Fleadings — Counter-claim — Eepli^ — Orders  jxr., 

r.  2 ;  XT/.,  r.  6 ;  XJ/ir.,  rr.  1,  4. 

Where  a  counter-cloiixi  is  pleaded  with  a  defence,  the  plaintiff  has  twenty- 
one  days  within  which  to  deliver  his  reply  to  the  defence  and  counter-claim. 

MonoN  to  enter  judgment  for  the  defendant  on  the  plaintiff's 
default  in  delivering  a  reply  to  the  defendant's  counter-claim. 

The  writ  was  specially  indorsed,  under  Order  ni.,  r.  6,  with  a 
statement  of  the  plaintiff's  claim,  which  was  for  rent. 

On  November  27, 1888,  the  defendant  delivered  his  defence 
with  a  counter-claim  for  damages  for  an  illegal  distress  and 
trespass. 

On  December  14  the  defendant  gave  notice  of  this  motion  to 

(1)  58  L.  J.  (Q.B.D.)  236.  (2)  5  Times  Rep.  59. 
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1889        the  plaioiiff,  who,  on  December  18,  delivered  his  reply  to  the 
BuMLET     defence  and  counter-claim. 


V. 

Winn. 


Hextall,  for  the  defendant.  The  plaintiff's  reply,  being  a 
defence  to  the  counter-claim,  ought  to  haye  been  delivered 
within  ten  days.  (1)  By  Order  xxi.,  r.  6 :  **  Where  a  statement 
of  claim  is  delivered  to  a  defendant,  he  shall  deliver  his  defence 
within  ten  days  from  the  delivery  of  the  statement  of  claim,  or 
from  the  time  limited  for  appearance,  whichever  shall  be  last, 
unless  such  time  is  extended,"  &c. ;  and  by  Order  xxin.,  r.  4 : 
''Where  a  counter-claim  is  pleaded,  a  reply  thereto  shall  be  subject 
to  the  rules  applicable  to  statements  of  defence."  The  question 
then  is  whether,  when  the  reply  raises  a  defence  to  the  counter- 
claim, the  plaintiff  has  ten  days  within  which  to  deliver  it, 
under  Order  xxi.,  r.  6,  or  twenty-one  days  within  Order  xxiii., 
r.  1.  (2)  It  is  submitted  that  the  rules  provide  the  longer  period 
of  twenty-one  days  within  which  to  deliver  the  reply,  where  the 
reply  is  intended  to  be  the  final  pleading,  but  that  where  the 
reply  is  also  a  defence  to  the  counter-claim,  which  defence  will 
require  a  further  answer  from  the  defendant,  the  provisions  of 
Order  xxi.,  r.  6,  apply,  and  the  defence  to  the  counter-claim 
must  be  delivered  within  ten  days  from  the  delivery  of  the 
counter-claim.  It  is  admitted  that,  the  reply  having  been  de- 
livered since  notice  of  this  motion  was  given,  the  defendant  is 
not  entitled  to  judgment,  but  the  plaintiff  was  in  default  when 
the  notice  of  motion  was  given,  and  the  defendant  ought,  there- 
fore, to  have  the  costs  of  the  motion.  It  is  submitted  that  this 
motion  for  judgment  is  properly  made  in  this  Court :  Order  xxvu., 
r.  11 ;  Order  xl.,  r.  1 ;  Higgins  v.  Scott.  (3) 
•  [He  also  referred  to  Orders  xix.,  r.  3 ;  xxi.,  rr.  4, 10 ;  xxiii.^ 
r.  2 ;  xxrv.,  r.  1.] 

(1)  Order  zix.,  r.  2,  provides  that  a  maimer  as  therein  prescribed,  deliver 
defendant  shall  deliver  his  defence,  his  reply  to  such  defence,  set-ofif,  or 
set-o£f,  or  counter-claim,  subject  to  counter-claim, 
the  provisions  of  Order  xxi.,  and  at  (2)  Order  xxni.,  r.  1,  provides  that 
such  time  and  in  such  manner  as  the  plaintiff  shall  deliver  his  reply  (in 
therein  prescribed ;  and  the  plaintiff  actions  other  than  Admiralty  actions) 
shall,  subject  to  the  provisions  of  within  twenty-one  days  after  the  de- 
Order  XXIII.,  and  at  such  time  and  livery  of  the  defence. 

(3)  21  Q.  B.  D.  10. 
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SeruUon,  for  the  plaintiff,  was  not  heard.  1889 

RUMLST 

Denman,  J.  The  question  upon  which  this  case  turns  is  thus  YTm: 
stated,  by  way  of  query,  in  the  current  yolume  of  the  Annual 
Practice : — ^*  Is  a  reply  to  a  counter-claim  to  be  delivered  like  a 
defence,  within  ten  days  (Order  xxi.,  r.  6),  or  like  a  reply,  within 
twenty-one  days  (Order  xxni.,  r.  1)?  A  practice  master  has 
decided  (Burhhardt  v.  Thvrm,  cited  Order  xxvil,  r.  2)  that  three 
weeks  is  the  time  within  which  a  reply  is  to  be  delivered,"  &c. 
I  agree  with  the  view  said  to  have  been  taken  by  the  master. 
The  rules  are  somewhat  conflicting.  They  cannot  be  applied  in 
their  integrity  to  every  case.  They  provide,  in  effect,  that  the 
reply  to  a  counter-claim  shall  be  subject  to  the  rules  applicable 
to  statements  of  defence.  They  also  provide  that  a  reply  shall 
be  delivered  within  twenty-one  days.  The  question  is,  which 
limit  of  time  applies  where  the  reply  is  an  answer  both  to  the 
defence  and  to  the  counter-claim.  I  am  of  opinion  that  where  a 
counter-claim  has  been  pleaded,  and  the  reply  is  an  answer  to 
the  counter-claim  as  well  as  to  the  defence  pleaded  to  the  claim, 
the  plaintiff  has  twenty-one  days  within  which  to  deliver  the 
reply.  I  think,  in  considering  which  of  the  two  rights  in  respect 
of  time  given  by  the  rules  should  be  applied,  we  ought  to  act  on 
the  principle  that  a  man  should  not,  unless  the  Court  is  com-  - 
pelled  to  that  construction,  be  deprived  of  any  right,  and  we 
ought  to  hold,  therefore,  in  this  case  that  he  is  entitled  to  the 
larger  right  of  the  two.  The  application  of  that  principle  will 
not,  I  think,  work  any  injustice.  I  take  it  that  the  main  object 
of  allowing  a  plaintiff  twenty-one  days  for  his  reply  was  to  give 
him  a  reasonable  time  in  which  he  might  consider  the  defence, 
and  make  up  his  mind  what  his  next  step  should  be — whether 
he  should  take  out  the  money  paid  into  Court,  if  any  has  been 
paid  in,  or  what  is  his  position  in  view  of  the  defence  which  has 
been  placed  upon  the  record.  There  would  seem  to  be  not  less 
but  more  reason  for  allowing  him  time  for  consideration  when 
there  is  a  counter-claim  as  well  as  a  defence,  because  the  plaintiff 
has  more  to  consider  and  to  answer.  Whether  that  be  so  or  not, 
the  ground  of  my  decision  is,  not  that  the  rules  necessarily  con- 
templated either  that  the  one  time  or  the  other  should  apply  to 
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a  case  like  this,  but  that  the  snitor  ought  not  to  be  deprived  of 
the  larger  right  given  by  them.  I  think,  therefore,  that  the 
present  application  fails.  I  must  add  that  this  case  should  not 
be  taken  as  a  precedent  in  favour  of  making  such  applications 
to  this  Court  in  the  first  instance.  I  think  it  doubtful  whether 
the  application  should  not  be  made  at  chambers,  though  no 
doubt  this  Court  has  power  to  entertain  it. 

Stephen,  J.    I  agree  that  this  motion  should  be  dismissed. 

As  soon  as  the  question  is  fairly  stated,  it  answers  itself    If  no 

counter-claim  is  pleaded,  the  rules  give  the  plaintiff  twenty-one 

days  within  which  to  reply  to  the  defence,  and  ten  days  within 

which  to  reply  to  a  counter-claim,  if  pleaded.     I  think  it  is 

clear  that  when  the  reply  is  an  answer  both  to  the  defence  and 

counter-claim,  the  plaintiff  has  the  larger  time  within  which  to 

deliver  it. . 

Motion  dismissed. 
Solicitors  for  plaintiff:  J.  dt  B.  Ode, 

Solicitors  for  defendant :  Clinton  &  Bv/sTdey. 

W.  A. 


Jan,  15.  [IN  THE  COUBT  OP  APPEAL.] 

BICHARDSON  v,  HABRIS. 

# 

BQl  of  Sale — Cormderatum,  Statement  of— Money  paid — Accruing  Liability, 
Retention  of  Money  to  aatisfy-^Expenaes^BilU  of  Sale  Ad,  1878  (41  <£;  42 
Vict.  c.  31),  8. 8. 

The  coDiBideratlon  for  a  bill  of  sale  was  stated  to  be  the  payment  of  a  sum  of 
money  by  the  grantee  to  the  grantor.  Part  only  of  such  sum  was  in  fact  paid 
over,  the  remainder  being  retained  by  the  grantee  by  agreement  with  the  grantor 
in  satisfaction  of  (1)  the  amounts  of  acceptances  which  had  been  given  by  the 
grantor  to  the  grantee,  and  were  then  running;  (2)  a  sum  agreed  to  be  paid  by 
the  grantor  to  the  grantee  for  the  hire  of  furniture  assigned  by  the  bill  of  sale 
for  a  period  of  three  months ;  and  (3)  an  agreed  sum  for  expenses  of  the  trans- 
action : — 

Eddy  that  none  of  the  amotmts  so  retained  could  truly  be  said  to  have  been 
paid  to  the  grantor,  and  therefore  the  consideration  was  not  truly  stated,  and 
the  bill  of  sale  was  void. 

Ex  parte  National  Mercantile  Bank  (15  Gh.  D.  42)  discussed. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the  trial  of  an 
interpleader  issue.     The  issue  was  with  regard  to  the  title  to 
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certain  furniture  taken  in  execution^  but  which  was  claimed  by       1889 
the  plaintiff  as  assignee  thereof  under  a  bill  of  sale  as  against  the  biohasdson 
defendant^  the  execution  creditor,  Habb* 

The  facts  were  as  follows : — The  bill  of  sale  was  an  absolute 
assignment  of  the  furniture  in  question  by  way  of  sale>  and  the 
circumstances  under  which  it  was  executed  were  these.     It 
appeared  that  one  Hamilton,  the  execution  debtor,  had  given 
acceptances  to  the  plaintiff  in  consideration  of  advances  for  two 
sums  of  801,  and  40L,  which  fell  due  respectively  on  January  6 
and  17, 1888.    He  went  on  January  6  to  the  plaintiff  with  a  post- 
dated cheque  for  957.,  drawn  by  his  wife  (who  had  money  of 
her  own)  and  indorsed  by  himself,  payable  on  January  23,  and 
requested  the  plaintiff  to  renew  the  bills  for  three  months  and 
discount  the  cheque.    The  plaintiff  arranged  to  do  so  in  the 
following  manner :  in  lieu  of  the  807.  bill  a  fresh  bill  for  70Z.  at 
three  months  was  given,  lOZ.  being  retained  by  the  plaintiff  out 
of  the  amount  of  the  cheque.    A  sum  of  71.  was  also  retained  by 
the  plaintiff  out  of  the  amount  of  the  cheque  for  that  accommo- 
dation»    The  40Z.  bill  was  renewed  for  three  months,  4Z.  being 
retained  by  the  plaintiff  out  of  the  amount  of  the  cheque  in 
respect  of  that  accommodation ;   a  further  sum  of  2Z.  IO0.  was 
retained  out  of  the  amount  of  the  cheque  in  respect  of  interest 
till  maturity  of  the  cheque ;  and  the  balance  of  the  amount  of 
the  cheque,  viz.,  £71  10s.,  was  paid  by  the  plaintiff  to  Hamilton 
upon  the  cheque.    On  January  12  Hamilton  came  to  the  plain- 
tiff and  said  that  he  wanted  to  sell  the  furniture  in  his  house  in 
London,  but  desired  that  when  sold  it  should  remain  in  the  house 
till  he  could  dispose  of  the  lease.    On  the  next  day  the  parties 
met  again,  and  the  plaintiff,  who  had  in  the  meantime  inspected 
the  furniture,  said  that  he  should  be  willing  to  give  500Z.  for  it, 
and  to  leave  it  in  the  house  for  three  months ;  that  he  should  charge 
25ZL  for  so  leaving  it ;  and  that,  as  an  inventory  of  the  furniture 
^ould  be  necessary,  he  should  charge  13Z.  for  the  expense  of 
making  such  inventory  and  other  expenses  of  the  assignment,  and 
that  those  sums,  together  with  the  amount  of  the  outstanding 
bills  and  cheque,  must  be  deducted  from  the  500Z.,  the  price  of 
the  goods.    Hamilton  subsequently  assented  to  these  terms. 

A  bill  of  sale,  by  which  Hamilton  assigned  the  furniture  to  the 
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1889  plaintiff,  was  executed  on  January  17.  The  plaintiff  only  paid  in 
BioHABDBON  cash  tho  balance  of  the  purchase-money  after  deducting  therefrom 
jj^^  the  amount  of  the  acceptances  for  70Z.  and  40Z.,  and  the  wife's 
cheque  for  951.,  and  the  two  sums  of  25Z.  and  137.  above  men- 
tioned. The  assignment  of  the  furniture  recited  that  an  agree- 
ment had  been  made  for  the  absolute  sale  of  the  furniture  by  the 
assignor  to  the  assignee,  and  was  expressed  to  be  made  in  con- 
sideration of  the  sum  of  5007.  paid  by  the  assignee  to  the  assignor 
on  or  immediately  before  the  execution  of  the  assignment.  It 
was  contended  for  the  defendant  that  the  assignment  of  the 
furniture  was  bad  by  virtue  of  the  provisions  of  the  8th  section 
of  the  Bills  of  Sale  Act,  1878  (1),  inasmuch  as  the  consideration 
was  not  truly  stated. 

Mathewy  J.,  so  held,  and  accordingly  gave  judgment  for  the 
defendant 

Gainsford  Brtiee,  Q.C,  and  H,  Tindal  Atkimon,  for  the  plaintiff. 
The  cases  of  Ex  parte  National  Mercantile  Bank  (2)  and  Ex  parte 
Challinor  (3)  are  authorities  to  shew  that  the  statement  of  the 
consideration  in  this  case  is  sufficiently  accurate.  It  is  clear  on 
the  authorities  that,  where  part  of  the  consideration  money  is, 
with  the  consent  of  the  grantor,  retained  in  discharge  of  an 
existing  debt  or  liability,  it  may  be  described  as  paid  to  the 
grantor.  It  is  not  necessary  to  go  through  the  ceremony  of 
handing  the  money  over  and  handing  it  back  again. 

[LoBD  EsHEB,  M.B.  That  may  be  so  in  cases  where  there  is  a 
retention  for  a  debt  due  at  the  time.  Here  the  retention  was  in 
respect  of  bills  and  other  matters  not  yet  due.] 

In  Ex  parte  National  Mercantile  Batik  (2)  the  notes  and  bill  of 
exchange  were  not  due. 

[LoBD  EsHEB,  M.B.  It  seems  to  have  been  assumed  in  that 
case,  as  a  matter  of  fact,  that  the  amounts  were  already  due ;  and, 
moreover,  the  whole  of  the  consideration  money  was  actually  paid 
over  to  the  grantor  of  the  bill  of  sale.] 

The  principle  seems  to  be  that,  if  money  is  retained  in  pay- 

(1)  It  should  be  observed  that  the      rity  the  Bills  of  Sale  Act,  1882,  did 
bill  of  sale  not  being  by  way  of  secu-      not  apply. 

(2)  15  Ch.  D.  42.  (3)  16  Ch.  D.  260. 
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ment  of  a  cross-demand^  it  may  be  said,  according  to  the  ordinary  1889 
legal  and  mercantile  view  of  the  effect  of  the  transaction,  to  be  Biohardson 
paid.  It  is  contended  that  a  bill  may  be  paid  by  the  acceptor  habbis. 
before  maturity.  The  acceptor  might  tender  the  amount  of  a 
bill  before  maturity,  and  it  could  be  pleaded  as  a  good  tender. 
It  was  competent  to  the  parties  to  agree  that  the  sums  accruing 
due  on  the  bills  and  cheque  should  become  due  at  an  earlier 
date,  and  they  had  so  agreed  in  this  case  previously  to  the  execu- 
tion of  the  bill  of  sale.  Similarly  the  sums  of  25Z.  and  13?.. for 
the  hire  of  the  furniture  and  expenses  were,  by  previous  agree- 
ment between  the  parties,  to  become  due  and  payable  by  the 
assignor  to  the  assignee  at  the  time  of  the  execution  of  the  bill 
of  sale.  They  were,  therefore,  existing  debts  within  the  before 
mentioned  principle.  All  that  is  necessary  is  to  shew  that  the 
full  benefit  of  the  £500  passed  to  the  grantor.  No  doubt  if  the 
grantee  of  a  bill  of  sale  deducts  anything  by  way  of  discount,  or 
bonus,  or  commission,  he  does  not,  in  fact,  advance  the  sum 
stated;  but^  if  there  are  liabilities  attaching  to  the  grantor, 
whether  due  at  the  time  or  falling  due  afterwards,  and  the  parties 
agree,  either  by  the  contract  itself  or  by  any  previous  agreement, 
that  the  consideration  money  shall  be  applied  in  discharge  of 
such  liabilities,  and  it  is  so  applied,  then  there  is  the  substantial 
equivalent  of  payment  of  such  money.  In  ordinary  business 
parlance  there  would  be  said  to  have  been  a  payment  of  such 
money.  The  decisions  in  Mi  parte  Firth  (1);  Hamilton  v. 
Chaine  (2),  and  Exyarte  Bolph  (3),  depend  on  the  fact  that  there 
was  no  previous  agreement  in  those  cases  by  the  grantor  that 
the  expenses,  &c.,  should  become  due,  and  be  deducted  from  the 
consideration  money. 

Cooper  Willis,  Q.(7.,  and  Cyril  Dodd,  for  the  defendant,  were  not 
called  upon. 

Lord  Esheb,  M.B.  The  question  is  whether  the  consideration 
is  truly  stated  in  this  bill  of  sale.  It  has  been  laid  down  that  the 
facts  need  not  be  stated  with  the  strictest  accuracy,  but  it  is  suffi- 
cient if  they  are  accurately  stated  either  as  to  their  legal  effect 

(1)  19  Oh.  D.  419.  (2)  7  Q.  B.  D.  1,  319. 

(3)  19  Ch.  D.  98. 
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1889  or  as  to  their  mercantile  and  business  effect.  The  question^ 
BiGHABDsoiT  therefore,  in  this  case,  is  whether  the  consideration  is  sufficiently 
{£^^  stated  within  that  rule.  The  consideration  is  stated  to  be  500Z. 
LordK^MR.  ^^  ^^  *^®  assigueo  to  the  assignor  on  or  immediately  before 
the  execution  of  the  bill  of  sale.  The  meaning  of  that  statement 
prima  facie  is,  that  the  sum  of  500Z.  was  actually  paid,  which 
clearly  was  not  the  case.  If  the  sum  in  question  had  been 
actually  paid  oyer  to  the  assignor  without  any  binding  under- 
taking  by  him  to  pay  any  part  of  it  back,  a^  appears  to  haye  been 
the  case  in  Ex  parte  National  MercoAitile  Bank  (1),  I  think  the 
consideration  would  have  been  in  strictness  accurately  stated^ 
although  the  assignor  had  chosen  voluntarily  to  pay  part  of  it- 
back  again  in  respect  of  some  debt  either  due  or  becoming  pay* 
able  in  the  future.  In  this  case  the  sum  of  500Z.  was  not  actually 
paid,  so  it  becomes  necessary  to  consider  whether  the  facts  are 
stated  with  sufficient  accuracy  according  to  their  legal  effect  or  ac- 
cording to  their  mercantile  or  business  effect.  It  has  been  argued 
that  the  facts  are  truly  stated  according  to  their  legal  effect, 
because  the  amount  retained  must  be  considered  as  money  paid 
and  paid  back  in  respect  of  debts.  It  was  said  in  support  of  that 
argument  that  payment  in  respect  of  a  debt  accruing  but  not  yet 
due,  is,  legally  speaking,  payment  of  the  debt,  and  this  proposi- 
tion was  illustrated  by  the  suggestion  that  a  tender  of  the  money 
before  a  debt  is  due  would  be  a  good  tender.  Similarly,  it  was* 
said  that,  if  a  bill  were  falling  due  at  three  months,  the  acceptor 
would  be  entitled  to  go  to  the  holder  and  pay  him  before  the 
expiration  of  the  three  months,  and  that  there  would  then  have 
been  in  law  a  payment  of  the  bill.  I  do  not  think  that  these 
contentions  are  correct,  and,  therefore,  I  do  not  think  that  the 
real  transaction  was  stated  according  to  its  legal  effect.  Then 
was  it  stated  according  to  its  mercantile  or  business  effect  ?  That 
would  depend  on  the  mode  in  which  mercantile  or  business  men 
would  regard  such  a  transaction.  No  doubt  where  two  persons 
are  mutually  indebted  the  one  to  the  other  in  different  amounts, 
any  mercantile  or  business  man,  and,  therefore,  any  court  of  law, 
would  consider  it  futile  to  go  through  the  useless  ceremony  of 
handing  over  money  in  order  that  it  may  be  handed  back  again ; 

(1>  15  Ch.  D.  42. 
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^oid,  theiefore,  it  may  be  that,  if,  instead  of  the  one  indebted  in       1889 
the  larger  amount  paying  over  the  whole  amount  and  the  other  Bichabdson 
handing  back  a  part  of  it,  the  parties  agree  that  the  balance  only      hakrib. 
shall  be  paid,  there  is  what  is  the  equivalent  of  a  payment  of  the  ^^  j^j^  ^^ 
full  amount.    No  court,  however,  has  ever  applied  this  doctrine 
in  such  cases  unless  there  was,  irrespective  of  the  bargain  under  ^ 

which  the  payment  of  the  consideration  took  place,  a  debt  already 
due  from  the  grantor  of  the  bill  of  sale  to  the  grantee.  No  court 
has  ever  said  that,  if  a  perspn  makes  an  agreement  that  he  will 
advance  500Z.,  but  that  out  of  that  sum  of  5001.  he  shall  be  entitled 
to  deduct  507.,  the  payment  by  the  lender  under  such  agreement 
of  450Z.  can  be  considered  as  payment  by  one  party  of  5001.  and  a 
payment  back  again  by  the  other  of  50L  To  make*  the  doctrine 
above-mentioned  applicable  there  must,  in  my  opinion,  be  a  debt 
due  and  payable  irrespective  of  the  agreement. for  payment  of 
the  money  which  is  the  matter  of  discussion.  It  may  be  that  in 
that  case  the  parties  need  not  go  through  the  ceremony  of  the 
one  handing  over  the  full  sum  and  the  other  handing  back  a 
part  of  it,  but  on  payment  of  the  balance  there  is  the  equivalent 
of  payment  of  the  full  amount  on  both  sides.  It  has  been  held 
that  in  such  a  case  the  facts  will  support  a  plea  of  payment. 
This  is  the  only  doctrine  that  was  laid  down  by  Lord  Sel- 
bome,  L.O.,  and  myself  in  Credit  Co.  v.  Pott  (1),  a  case  which  was 
afterwards  acted  upon  and  admitted  by  the  Court  of  Appeal  to 
state  the  correct  rule  on  this  subject  in  Ex  parts  Johnson.  (2)  It 
was  there  held  that  it  is  sufiScient  if  the  statement  of  the  con- 
sideration is  substantially  accurate,  if  its  true  legal  effect  or  its 
true  business  effect  is  stated.  The  only  question  here  is  whether 
the  facts  of  this  case  bring  it  within  that  rule.  I  do  not  think 
that  they  do.  There  was  no  debt  here  due  and  payable  by  the 
grantor  irrespective  of  the  contract  by  virtue  of  which  the  500?. 
was  to  be  paid.  There  was  nothing  actually  payable  by  the 
assignor  prior  to  the  bill  of  sale  on  either  of  the  acceptances  or 
in  respect  of  the  indorsement  of  his  wife's  cheque.  There  was 
nothing  due,  otherwise  than  by  the  agreement  by  and  under 
which  the  5007.  was  payable,  in  respect  of  the  amount  of  25Z. 
which  was  to  become  payable  for  the  hire  of  the  furniture,  or  of 
the  amount  of  131  for  the  inventory  and  other  expenses.     For 

(1)  6  Q.  B.  D.  295.  (2)  26  Ch.  D.  338. 
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1889        these  reasons  I  think  the  consideration  was  not  truly  stated,  and 
BioHABDBON  thls  appeal  must  be  dismissed. 

V. 

Habrib. 

BowENy  L. J.  I  am  of  the  same  opinion.  The  question  really 
is  whether  the  facts  in  this  case  shew  that  there  was  on  or 
immediately  before  the  execution  of  the  bill  of  sale  a  payment 
of  500Z.  to  the  assignor  by  the  assignee.  The  Bills  of  Sale  Act, 
1878,  provides  that  the  consideration  must  be  set  forth,  which, 
as  might  have  been  expected,  has  been  held  to  mean  truly 
set  forth.  The  question  therefore  is,  what  is  ''truly"  setting 
forth  the  consideration.  One  cannot  get  much  further  on  the 
path  of  definition,  when  one  is  face  to  face  with  the  question 
what  is  truth,  but  one  may  perhaps  go  so  far  as  to  say  that  the 
truth  is  stated  when  the  statement  is  sufficiently  accurate  to 
enable  those  who  have  to  act  upon  or  deal  with  the  bill  of  sale 
to  arrive'  at  an  accurate  conclusion  as  to  what  really  took  place* 
Here  we  have  to  ask  ourselves  whether  there  was  a  payment  of 
500Z.  by  the  assignee  to  the  assignor.  Applying  the  rule  as 
laid  down  in  Credit  Co.  v.  Pott  (1),  and  afterwards  in  Ex  parte 
Johnson  (2),  we  must  look  not  to  the  mere  form  but  to  the  real 
effect  of  the  transaction.  Was  there,  then,  in  this  case  what, 
according  to  the  ordinary  understanding  of  persons  acquainted 
with  business,  was  equivalent  to  a  payment  of  5001.  ?  It  is  really 
a  question  of  fact.  If  the  assignee  had  paid  a  sum  to  some  third 
person  indicated  by  the  assignor,  that  would  be  money  paid  at 
his  request,  and  might>  according  to  the  ordinary  understanding 
of  business  men,  be  the  same  as  money  paid  to  the  assignor. 
Here  there  is  no  question  of  the  payment  of  money  to  a  third 
person.  The  question  here  is  whether  money  retained  by  the 
assignee  can  be  said  to  be  money  paid  to  the  assignor.  It 
obviously  would  not  be  sufficient  that  the  money  should  be 
merely  retained  at  the  request  of  the  assignor.  If  it  were  so, 
then  a  statement  that  money  was  paid  would  be  quite  illusory. 
The  retention  must  surely  be  under  such  circumstances  as  to 
amount  to  the  same  thing  as  payment.  Therefore,  in  the  first 
place,  there  must  be  something  to  pay.  The  amount  must  be 
retained  to  meet  something  which  otherwise  ought  to  be  met  by 
payment.     One  can  understand  that  there  is  something  to  pay,. 

(1)  6  Q.  B.  D.  295.  (2)  26  Ch.  D.  338. 
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say  that  it  is  so>  that  there  might  under  certain  circumstances  biohabdsok 
be  something  to  pay  if  a  debt  were  due,  though  not  payable.    It     HAMttg. 

is  not,  I  think,  necessary  to  decide  that  question.    But,  if  there        

Bowen,  L.  J. 

is  no  debt  either  due  or  payable,  how  can  it  be  said  that  there  is 
anything  that  can  be  paid  ?  It  was  argued  that  the  extinction 
of  accruing  liabilities  of  the  assignor  by  the  appropriation  of 
moneys  by  the  assignee  to  meet  them,  was  payment  in  the  busi- 
ness sense  of  the  term.  In  dealing  with  this  question  I  think  it 
is  necessary  to  distinguish  between  the  case  of  bills  giren  in 
conditional  payment  of  an  existing  debt  due,  for  the  amount  of 
which  they  are  drawn,  and  the  case  where  the  biUs  are  not  so 
given,  but  the  liability  to  pay  is  dependent  upon  the  bills 
themselves.  In  the  case  where  A.  already  owes  B.  lOOL  and 
gives  a  bill  at  three  months  for  the  amount,  there  is  originally 
a  debt  due  of  lOOL ;  then  on  the  giving  of  the  bill  the  debt  is 
suspended  till  the  bill  matures,  but,  if  at  maturity  the  bill  is  dis- 
honoured, the  original  debt  revives.  In  that  case  there  is  an 
existing  debt  due  when  the  bill  is  given,  which  continues  to  exist 
though  in  a  state  of  suspension  during  the  currency  of  the  bill. 
It  is  a  different  case  where  there  is  no  existing  debt  due  to  the 
amount  for  which  the  bill  is  given,  and  where  the  liability 
depends  on  the  bill  itself,  and  nothing  is  due  until  the  bill 
matures.  It  is  clearly  impossible  in  that  case  to  say  that  there 
is  any  debt  due  at  the  time  when  the  bill  is  given,  and  it  is 
only  on  maturity  of  the  bill  that  any  debt  accrues  due.  I  do  not 
think  that  there  is  any  authority  in  English  law  for  the  pro- 
position that  the  acceptor  of  a  bill  may  tender  the  amount  before 
the  bill  is  due,  and  that  such  tender  operates  as  a  discharge  of 
the  bill.  The  only  payment  that  can  discharge  the  bill  is  a  pay- 
ment at  or  after  maturity.  If  a  payment  is  previously  made,  it 
is  really  a  purchase  of  the  bill  and  does  not  operate  as  payment 
properly  so  called,  though  it  operates  to  put  an  end  to  the 
liability  between  the  parties.  In  this  case  the  bills  did  not  re- 
present any  existing  debts  due  at  the  time  when  they  were  given ; 
the  liability  to  pay  the  amounts  depended  on  the  bills  themselves, 
and  there  were  no  debts  due  till  they  matured.  The  bills  them- 
selves could  not  be  paid  until  they  matured,  and  there  were  no 
pre-existing  debts  due  to  the  same  amount.    I  do  not  think  that 
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1889  the  retention  of  ;noney  to  meet  fature  liabilities  which  are  not 
RioEARDBOK  dobts  due  or  payable  can  be  said  in  any  bnsiness  sense  to  be 
Habbis.  payment  of  money.  The  transaction  is  a  release  of  the  liability 
in  consideration  of  the  money  being  retained.  Ko  ordinary 
business  man  ought  to  describe  this  transaction  as  payment  of 
500Z.  by  the  assignee  to  the  assignor.  For  these  reasons  I  agree 
that  the  appeal  should  be  dismissed. 

FsTy  L.J.  I  arrive  at  the  same  conclusion.  The  question  is 
whether  the  consideration  is  stated  truly^  i.e.  with  substantial 
accuracy  having  regard  to  the  real  facts.  I  think  that  this 
question  must  be  answered  with  reference  to  the  ordinary  ac- 
ceptation of  the  words  used  in  the  English  language.  Adopting 
that  as  the  principle  of  interpretation,  I  am  of  opinion  that  the 
language  used  in  this  bill  of  sale  does  not  express  the  real  trans- 
action with  substantial  accuracy.  I, entirely  accept  with  regard 
to  this  matter  the  view  taken  by  my  brother  Bowen.  In  satisfy- 
ing the  bills  then  current,  the  money  was  not  applied  in  payment 
of  an  existing  debt  then  due,  for  the  liability  was  not  then 
mature ;  it  was  applied  in  satisfaction  by  anticipation  of  the 
liability  created  by  the  bills.  The  result  is  that  there  is  no  true 
statement  of  what  actually  took  place.  There  is  only  one  other 
observation  which  I  wish  to  make.  In  substance  there  was  in 
this  case,  by  a  circuitous  operation,  a  bonus  taken  by  the  assign 
which  does  not  appear  on  the  statement  of  the  consideration. 
Moneys  were  retained  to  the  amount  of  the  bills  then  running, 
and  the  bills  were  thus  paid  by  anticipation.  The  difference 
between  the  dates  at  which  they  would  have  matured  and  at 
which  the  amounts  were  actually  retained  represents  a  bonus  to 
the  assign.  It  is  admitted  that,  according  to  the  decisions,  if 
there  is  anything  by  way  of  bonus  or  commission  taken  or  de« 
ducted  from  the  sum  purporting  to  be  advanced,  and  this  does 
not  appear,  the  consideration  is  not  truly  stated.  It  appears  to 
me  that  that  principle  is  applicable  in  this  case. 

Appeal  dismissed. 

Solicitors  for  petitioner :  Crawford  dt  Chester. 
Solicitor  for  defendants :  Edward  Lee. 

E.L. 
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Bankruptcy — Order  of  Discharge,  Suspension  of^Conditional  Order — Cumvlar- 
live  PenaHies^Bankruptcy  Act,  1883  (46  &  47  Vict  c.  52),  ».  28,  sub-s.  2. 

Upon  the  ftpplication  of  a  bankrupt  for  an  order  of  diacKarge  the  Court  may, 
Tinder  s.  28,  sub-s.  2,  of  the  Bankruptcy  Act,  1883,  either  suspend  the  operation 
cf  the  order  in  point  of  time,  or  grant  it  subject  to  any  of  the  conditions 
authorized  by  the  section,  but  it  has  no  power  to  make  the  order  of  discharge 
conditional  and  also  to  suspend  its  operation. 

Appeal  from  an  order  made  by  the  judge  of  the  Croydon 
County  Court  sitting  in  bankruptcy. 

The  appellant  was  adjudicated  a  bankrupt  in  March,  1888,  and 
upon  his  application  for  his  discharge  the  ofiScial  receiver  re- 
ported that  he  had  omitted  to  keep  the  usual  and  proper  books 
of  account,  that  he  had  continued  to  trade  after  knowing  himself 
to  be  insolvent,  and  that  he  had  contracted  debts  proveable  in 
the  bankruptcy  without  any  reasonable  ground  of  expectation  of 
being  able  to  pay  them.     The  county  court  judge,  on  July  3, 

1888,  made  an  order  that  the  bankrupt's  discharge  be  suspended 
for  six  months,  and  that  he  be  discharged  as  and  from  January  3, 

1889,  subject  to  his  consenting  to  judgment  being  entered  against 
him  in  favour  of  the  trustee  for  the  time  being  of  his  estate  for 
the  balance  of  his  unsecured  debts  proveable  under  the  bank- 
ruptcy.   The  bankrupt  appealed. 

Sidney  Woolf^  and  Broxholmy  for  the  bankrupt.  The  order  is 
bad.  Under  s.  28,  sub-s.  2  (1),  the  judge  may,  if  he  does  not 
grant  an  absolute  order  of  discharge,  do  one  of  three  things ;  he 
may  refuse  it  altogether,  or  he  may  suspend  its  operation  for  a 
specified  time,  or  he  may  grant  it  subject  to  conditions ;  but  he 
has  no  power  to  suspend  its  operation  in  point  of  time,  and  also 
to  make  its  operation  conditional.    The  question  whether  the 

(I)  By  B.  28,  sub-s.  2,  of  the  Bank-  or  suspend  the  operation  of  the  order 

ruptcy  Act,   1883  (46   &   47  Vict,  for  a  specified  time,  or  grant  an  order 

c  52) :  "  On  the  hearing  of  the  appli-  of  discharge  subject  to  any  conditions 

cation  the  Court  shall  take  into  con-  with  respect  to  any  earnings  or  income 

sideration    a   report   of  the   official  which  may  afterwards  become  due  to 

receiver  as  to  the  bankrupt's  conduct  the  bankrupt,  or  with  respect  to  his 

and  affairs,  and  may  either  grant  or  after-acquired  property.  .  .  ." 
refuse  an  absolute  order  of  discharge. 


278 


QUEENS  BENCH  DIVISION. 


VOL.XXIL 


1889 


Ihbb 

HUGOIKB. 

EXPABTB 
HUGaiN& 


Court  had  such  a  power  arose  under  a  very  similar  section  of  the 
Bankruptcy  Act,  1861,  and  it  was  held  that  the  Court  could  only 
inflict  on  a  bankrupt  one  of  the  penalties  specified  in  s.  159  of 
that  Act :  In  re  Marks.  (1) 

Muir  McEenzie,  for  the  official  receiver.  The  section  does  not 
say  that  only  an  absolute  order  of  discharge  may  be  suspended ; 
it  is  capable  of  meaning  that  the  Court  may  suspend  the  opera* 
tion  of  a  conditional  order. 

Caye,  J.  Upon  the  actual  language  of  this  section  the  only 
conclusion  that  I  can  come  to  is  that  the  Court  cannot  make  a 
conditional  order  of  discharge  and  also  suspend  its  operation. 
There  is  no  reason  indeed  why  the  legislature  should  not  have 
given  such  a  power,  nor  is  there  any  reason  why  it  should  have 
done  so,  and  we  have  no  guide  at  all  to  help  us  in  construing  the 
section  except  the  bare  grammatical  meaning  of  the  passage,  but, 
looking  at  the  passage  as  it  stands,  and  remembering  that  it  is  a 
quasi-penal  enactment,  and  that  therefore  we  ought  to  be  satis- 
fied, when  it  tells  against  the  bankrupt,  that  the  legislature 
intended  it  to  do  so,  it  seems  clear  that  the  legislature  has  not 
expressed  its  intention  that  the  judge  shall  have  the  power  which 
he  has  assumed  to  exercise  in  the  present  case.  The  grammatical 
meaning  of  the  language  used  is  that  he  may  grant  an  absolute 
order  of  discharge,  or  he  may  suspend  the  order  of  discharge  for 
a  certain  time,  or  he  may  grant  it  subject  to  conditions.  In 
order  to  justify  the  order  of  the  county  court  judge,  we  should 
have  to  read  the  word  "  or  "  as  it  is  frequently  printed  in  charter- 
parties,  '*-^,"  so  that  "or"  might  be  read  as  **and,"  but  I  do 
not  think  that  we  are  at  liberty,  without  very  good  grounds,  to 
make  such  a  change. 

I  am  therefore  of  opinion  that  the  appellant  is  entitled  to 
succeed,  and  that  the  order  should  be  set  aside,  and  the  case 
remitted  to  the  learned  county  court  judge  with  this  expression 
of  our  opinion,  so  that  he  may  pass  what  he  deems  to  be  the 
proper  sentence  under  the  circumstances.  Of  course,  having 
now  to  pass  sentence,  he  will  be  at  liberty  to  take  into  consider- 
ation all  that  has  happened,  including  the  fact  that  the  order  of 

(1)  Law  Rep.  1  Ch.  334. 
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discharge  has  been  suspended  for  a  certain  time^  and  if  he  thinks 
he  onght  to  modify  the  conditions  on  that  account,  it  will  be 
in  his  power  so  to  order ;  if  he  thinks  he  ought  not  to  modify 
the  condition^,  he  will  act  accordingly. 

There  will  be  no  costs  of  this  appeal,  as  the  official  receiver  is 
here  only  in  his  official  capacity. 

Chables,  J.    I  am  of  the  same  opinion. 

Appeal  allowed  without  eoets. 

Solicitors  for  bankrupt :  Aird  &  Hood. 

Solicitor  for  official  receiver :  Solicitor  to  Board  of  Trade. 

W.  J.  B. 
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IN  THE  MATTER  OF  THE  DUTY  ON  THE  ESTATE  OP  THE 
INCORPORATED  COUNCIL  OP  LAW  REPORTING  POR  ENGLAND 
AND  WALES. 

Bcffenue — Customs  and  Inland  Bevenue  Act,  1885  (48  &  49  Vict,  c,  51),  ss,  11, 
15 — Associations  established  for  Trade  or  Business — Ihdy — Exemptions — 
lAabiHiy  to  render  an  Account. 

A  body  corporate  or  unincorporate  "  established  for  any  trade  or  business  " 
within  the  meaning  of  the  Customs  and  Inland  Revenue  Act,  1885,  s.  11, 
sub-s.  5,  is  not  bound  to  deliver  any  account  of  its  property  under  s,  15. 

In  1870  the  Council  of  "  The  Law  Reports "  were  Incorporated  under  the 
provisions  of  the  Companies  Act,  1867,  obtaining  a  licence  under  s.  28  to  be 
registered  as  a  limited  company  without  the  addition  of  the  word  **  limited." 
The  association  was  established  for  the  objects  of  preparing  and  publishing, 
under  gratuitous  professional  control,  reports  of  judicial  decisions ;  of  issuing 
digests  and  other  publications  relating  to  legal  subjects,  including  the  statutes; 
of  continuing  the  series  of  reports  then  called  "  The  Law  Reports " ;  of  ac- 
quiring the  copyright  of  any  other  reports,  and  of  doing  any  other  things 
incidental  or  conducive  to  those  objects.  In  carrying  them  out  the  association 
employed  editors,  reporters,  printers,  and  publishers,  and  prepared,  printed,  and 
published  reports  and  other  legal  publications,  and  supplied  them  to  sub- 
scribers and  others  for  payment.  By  the  memorandum  of  association  all  the 
property  and  income  of  the  association  were  applicable  solely  to  the  promotion 
of  the  above  objects,  and  no  part  thereof  could  be  paid  as  dividend,  bonus,  or 
otherwise,  to  any  member : — 

ffeldf  that  the  association  was  established  for  a  trade  or  business  within  the 
meaning  of  sub-s.  5  of  s.  11  of  the  Customs  and  Inland  Revenue  Act,  1885,  and 
was  therefore  entitled  to  exemption  from  the  duty  imposed  by  that  section. 

Writ  op  summons  by  the  Crown,  directed  to  the  secretary  of 
the  Incorporated  Conncil  of  Law  Beporting  for  England  and 
WaleSy  and  claiming  delivery  of  an  account,  pursuant  to  the 


1888 
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Customs  and  Inland  Bevenue  Act,  1885  (1),  of  all  property 
belonging  to  or  vested  in  the  Council,  and  of  the  gross  annual 
value,  income,  or  profits  of  such  property,  and  of  all  deductions 
claimed  in  respect  thereof,  whether  as  necessary  outgoings  or 
under  the  exemptions  allowed  by  the  Act,  and  claiming  also 
payment  of  the  duty  chargeable  on  such  property. 


(1)  Sect.  11 :  "Whereas certain  pro- 
perty, by  reason  of  the  same  belonging 
to  or  being  vested  in  bodies  corporate 
or  unincorporate,  escapes  liability  to 
probate,  legacy,  or  succession  duties, 
«nd  it  is  expedient  to  impose  a  duty 
thereon  by  way  of  compensation  to 
the  revenue :  Be  it  therefore  enacted, 
that  there  shall  be  levied  and  paid  to 
her  Majesty  in  respect  of  all  real  and 
personal  property  which  shall  have 
belonged  to  or  been  vested  in  any  body 
corporate  or  unincorporate  during  the 
yearly  period  ending  on  the  fifth  day 
of  April,  one  thousand  eight  hundred 
and  eighty-five,  or  during  any  sub- 
sequent yearly  period  ending  on  the 
same  day  in  any  year,  a  duty  at  the 
rate  of  five  pounds  per  centum  upon 
the  annual  value,  income,  or  profits  of 
such  property  accrued  to  such  body 
corporate  or  unincorporate  in  the  same 
yearly  period,  after  deducting  there- 
from all  necessary  outgoings,  including 
the  receiver's  remuneration,  and  costs, 
charges,  and  expenses  properly  in- 
curred in  the  management  of  such 
property. 

"Subject  to  exemption  from  such 
duty  in  favour  of  property  of  the  de- 
scriptions following  (that  is  to  say) — 
"  (4.)  Property  of  any  friendly  so- 
ciety or  savings  bank  estab- 
lished according  to  Act  of 
Parliament. 
"  (5.)  Property  belonging  to  or  con- 
stituting the  capital  of  a 
body  corporate  or  unincor- 
porate established  for  any 
trade  or  business,  or  being 


the   property    of    a   body 
whose  capital  stock  is  so 
divided  and  held  as  to  be 
liable  to  be  charged  to  legacy 
duty  or  succession  duty." 
Sect.  15. — (1.)  **  Every  body  corpo- 
rate or  unincorporate  chargeable  with 
the  duty  hereby  imposed  shall,  on  or 
before  the  first  day  of  December,  in 
the  year  one  thousand  eight  hundred 
and  eighty-five,  and  on  or  before  the 
first  day  of  October  in   every  sub- 
sequent year,  deliver,  or  cause  to  be 
delivered,    to   the  Commissioners  or 
their  officers,  a  full  and  true  account 
of  all  property  in  respect  whereof  any 
such  duty  shall  be  payable,  and  of  the 
gross  annual  value,  income,  or  profits 
thereof  accrued  to  the  same  body  in 
the  year  ended  on  the  preceding  fifth 
day  of  April,  and  of  all  deductions 
claimed  in  respect  thereof,  whether  by 
relation  to  any  of  the  before-mentioned 
exemptions   from    such  duty  or    as 
necessary  outgoings. 

(2.)  **  The  account  shall  be  made  in 
such  form  and  shall  contain  all  such 
particulars  as  the  Commissioners  shall, 
by  any  general  or  special  notice  re- 
quire, or  as  shaH  be  necessary  or 
proper  for  enabling  them  fully  and 
correctly  to  ascertain  the  duty  due, 
and  every  accountable  officer  herein- 
before made  answerable  for  payment 
of  duty  in  respect  of  any  property 
chargeable  under  this  Act,  shall  be 
answerable  also  for  the  delivery  to  the 
Commissioners  of  such  full  euad  true 
account  as  aforesaid  of  and  relating  to 
such  property." 
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The  secretary  appeared  to  the  writ,  and  made  an  afiSdavit       1888 
stating  the  material  facts  of  the  case  as  follows : —  In  bb 

"1.  At  a  meeting  of  the  members  of  the  Bar  of  England,  held    ^j^^^p 
in  Lincoln's  Inn  Hall,  on  November  28,  1864,  a  scheme  of  i^Porporatebt 

'  ^        (jouNon.  OP 

reporting  the  decisions  of  the  Superior  Conrts  of  Law  and  Equity  Law  Repobt- 

was  adopted,  and  a  Council  composed  of  members  of  the  Inns    England 

of  Court  and  the  Incorporated  Law  Society  was  subsequently  ^"^  ^^- 

constituted,  and  under  the  management  of  such  Council  a  series 

of  reports  of  the  decisions  of  the  yarious  Courts  of  Law  and 

Equity  was,  from  the  year  1866  until  the  year  1870,  published, 

such  reports  being  known  as  '  The  Law  Reports.' 

'^  2.  In  the  year  1870  it  was  considered  desirable  that  the 
Council  of  Law  Beporting  should  be  incorporated,  and  accord- 
ingly application  was  made  to  the  Board  of  Trade  under  the 
provisions  of  s.  23  of  the  Companies  Act,  1867,  for  a  licence 
for  the  registration  of  an  association  to  be  called  ^  The  Incorpo- 
rated Council  of  Law  Beporting  for  England  and  Wales,'  with 
limited  liability,  but  without  the  addition  of  the  word  '  limited  "^ 
to  its  name ;  and  on  July  21,  1870,  a  licence  was  accordingly 
granted  by  the  Board  of  Trade,  directing  the  Incorporated 
Council  of  Law  Beporting  for  England  and  Wales  to  be  regis- 
tered with  limited  liability  without  the  addition  of  the  word 
'  limited '  to  its  name,  upon  proof  that  it  was  formed  for  th& 
purpose  of  promotiug  objects  of  the  nature  contemplated  by 
s.  23  of  the  Act,  and  that  the  intention  was  to  apply  its  income 
and  property  solely  towards  the  promotion  of  its  objects,  and 
that  the  payment  of  any  dividend  was  prohibited. 

**  3.  The  association  was  duly  incorporated,  and  its  memorandum 
of  association  stated  the  objects  for  which  it  was  established  to  be : — 

^  (1.)  The  preparation  and  publication  in  a  convenient  form  at 
a  moderate  price  and  under  gratuitous  professional  control  of 
reports  of  judicial  decisions  of  the  Superior  and  Appellate  Courts 
in  England. 

**  (2.)  The  issue,  periodically  or  occasionally,  of  any  subsidiary 
or  other  publications  relating  to  legal  subjects  which  it  may  be 
considered  expedient  to  combine  with  the  publication  of  such 
reports,  including  the  statutes  of  the  realm,  or  any  part  thereof, 
if  deemed  expedient. 
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1888        by  them  from  certain  investments  in  the  government  funds  and 

In  BE       in  metropolitan  stock,  which  they  have  from  time  to  time  made^ 

EsTATE^oF    ^^^  ^^  accumnlations  of  income  in  excess  of  the  expenditure  for 

Inoobpobated  the  purpose  of  their  business.    Such  investments  have  from  time^^ 

CoTJNonj  OP  7      * 

Law  Rkpobt-  to  time  been  augmented  or  reduced  by  the  Council  in  carrying 

USQ  FOB 

England  on  their  business  according  as  they  had  surplus  funds  at  their 
AND  Wales.  (jigpQgaj  or  the  contrary.  Save  and  except  as  above  stated^  and 
save  and  except  the  stock  of  ^  Law  Reports/  '  Indian  Appeals/ 
and  other  books  hereinafter  referred  to,  which  they  may  have  in. 
hand  from  time  to  time,  together  with  an  iron  safe  and  a  few 
insignificant  articles  of  little  value,  the  Incorporated  Council 
have  no  real  or  personal  property  whatever. 

^'  10.  In  addition  to  printing  and  publishing  ^The  Law  Beports* 
and  Statutes  as  above  mentioned,  the  Incorporated  Council  have 
from  time  to  time  compiled,  edited,  and  published  Digests  of 
^  The  Law  Beports '  and  other  works,  and  contracted  with  the 
Queen's  Printers  for  the  statutes  for  the  year,  and  have  also 
issued  other  publications  which  they  have  considered  would  be 
iiseful  or  of  interest  to  the  members  of  the  legal  profession,  and 
they  have  also  purchased  from  the  Government  tables  and  indices 
to  the  statutes  which  have  from  time  to  time  been  published  by 
the  Grovemment,  and  they  have  either  supplied  such  works  as 
are  in  this  paragraph  referred  to  to  their  subscribers  gratis,  aa 
being  covered  by  their  subscription,  or  have  sold  them  and  the 
surplus  copies  to  their  subscribers  and  the  public  at  such  prices 
as  they  have  considered  expedient,  having  regard  to  the  financial 
requirements  of  the  business. 

"  11.  The  outgoings  of  the  Incorporated  Council  consist  of: — 
(a.)  The  cost  of  printing  and  delivery  of  Beports,  Statutes 

and  Digests  as  above-mentioned.^ 
(b.)  Payment  to  Her  Majesty's  Government  or  others  for 
works  which  they  have  from  time  to  time  considered  it 
expedient  to  purchase  and  circulate  and  resell  as  above 
mentioned. 
(cJ)  Bemuneration  of  the  editors  and  reporters,  the  secretary,, 
and  other  officers  or  servants  employed  by  the  Council 
for  the  purpose  of  producing  ^  The  Law  Beports '  and 
other  works  above  referred  to. 
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(d.)  OfiSce  and  other  general  expenses  connected  with  the        1688 
carrying  on  of  the  business.  Ik  bb 


(C 


Duty  on 


12.  The  business  transacted  by  the  Incorporated  Council  has    £^, 


XBOF 


in  all  its  essential  features  been,  and  now  continues  to  be,  of  the  Incobporatid 

CJOUKCIL  OF 

same  character  as  the  business  carried  on  by  publishers  of  other  Law  Befobt- 

TWA  'pns 

series  of  law  reports,  who  publish  such  reports  with  the  object  of  enoland 
making  for  their  own  benefit  profits  out  of  such  publication.  The  ^^^  Walbb. 
Incorporated  Council  have  carried  on  their  business  at  a  con- 
siderable profit,  which  however  has  been  accumulated  and  in- 
vested, but  no  portion  of  any  such  profit  or  accumulations  has 
been  divided  amongst  the  members  of  the  Council,  such  division 
being  prohibited  by  the  terms  under  which  the  permission  of  the 
Board  of  Trade  to  its  incorporation  was  given,  and  by  the  memo- 
randum and  articles  of  association. 

"  13.  I  verily  believe  that  the  only  respects  in  which  the  business 
of  the  Incorporated  Council  differs  from  that  of  any  other  pub- 
lisher of  law  reports  is  that  the  supervision  exercised  over  the 
business  by  the  Council  is  gratuitous,  as  provided  by  its  constitu- 
tion, and  the  profits  which  are  made  are  not  divided  amongst  its 
members,  but  are  either  accumulated,  or  applied  in  furthering  the 
objects  for  which  the  Incorporated  Council  was  established  as  set 
forth  in  the  memorandum  of  association. 

"  14.  The  Commissioners  of  Inland  Bevenue  have  contended 
that  the  Incorporated  Council  are  liable  to  be  assessed  for,  and  to 
pay  income  tax  upon,  the  surplus  of  their  income  over  their  ex- 
penditure, as  being  the  balance  of  their  profits  or  gains  within 
the  meaning  of  5  &  6  Yict.  c.  35,  s.  100,  Schedule  D,  and  the 
Incorporated  Council  have  made  the  returns  required  of  them 
under  that  Act,  and  have  been  assessed  thereunder,  and  have  paid 
the  amount  of  income  tax  for  which  they  have  been  so  assessed. 
No  such  income  tax  was  payable  for  the  year  1887-8,  because  it 
appeared  by  the  return  so  made  as  aforesaid,  and  was  the  fact, 
that  the  income  of  the  Incorporated  Council  did  not  exceed  its 
expenditure." 

&r  E.  Clarke,  S.G,,  and  Dicey,  for  the  Crown.  There  are  two 
questions  in  this  case  which  it  will  be  convenient  to  have  argued 
and  decided  separately.  The  first  is  whether  this  society  is  bound 

YoL.  xxn.  X  2 
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1888        to  make  a  return  of  its  property  under  s.  15  of  the  Customs  and 
i^M       Inland  Revenue  Act,  1885.    The  society  claim  that,  by  s.  11, 
Ew!I?eTp    ^^^"^*  ^'  ^^^  *^®^^  property  is  exempt,  and  that  therefore  they  are 
Incorpobated  not  bound  to  make  any  return  whatever.    But  assuming  all  their 
Law  Report-  property  to  be  exempt,  they  are  still  bound  to  make  a  return 
E^oi^D     under  s.  15  in  order  that  the  Crown  may  be  satisfied  that  they 
AND  Wales,  ^j^  entitled  to  the  exemption.    If  that  was  not  the  effect  of  s.  15, 
then  such  a  body  as  this  would  be  entitled  to  decide  for  them- 
selves whether  or  not  they  are  taxable.     By  the  Act  the  duty  is 
imposed  upon  bodies  corporate  or  unincorporate,  and  not  upon 
property,  and  every  such  body  is  bound  to  make  a  return  of  all 
its  property ;  and,  if  entitled  to  do  so,  to  claim  exemption  under 
the  Act,  stating  their  grounds.     The  case  of  Be  Duty  en  the  Estate 
of  the  New  University  Club  (1)  really  decides  the  point,  as  appears 
from  the  order  made  by  the  Court.  (2)     The  genercJ  object  of 
the  statute  was  to  bring  into  contribution  to  the  revenue  the 
property  of  all  bodies  corporate  or  unincorporate  who  are  not 
subject  to  pay  legacy  or  succession  duty.    If  any  doubt  exists  as 
to  the  true  construction  of  s.  15  such  a  construction  should  be 
applied  as  would  favour  that  general  object. 

Bigly,  Q.C.,  and  Tyrrell  Paine,  for  the  Council.  If  the  Council 
were  bound  to  make  a  return,  it  could  only  be  that  they  had  no 
property  chargeable  with  the  duty,  because  they  were  entitled  to 
exemption  as  regarded  all  their  property  on  the  ground  that  they 
were  established  for  a  trade  or  business  within  the  meaning  of 
s.  11.  Where  the  question  of  liability  to  duty  depends  upon  the 
particular  class  of  property,  or  the  mode  in  which  it  was  acquired, 
a  return  becomes  important ;  but  where,  as  in  this  case,  all  the 
property,  of  whatever  kind  and  however  acquired,  is  exempt  from 
duty  by  reason  of  the  constitution  and  nature  of  the  society,  a 
return  is  needless.  In  the  case  of  the  New  University  Club  (1) 
the  question  whether  the  duty  was  payable  did  not  depend  upon 
the  constitution  or  nature  of  the  society,  but  upon  the  nature  of 
the  property  in  respect  of  which  exemption  was  claimed.  That 
case  therefore  is  wholly  different  from  this.  It  will  be  seen  that 
most  of  the  sub-sections  of  s.  11  refer  to  particular  classes  of  pro- 
perty, but  that  sub-ss.  4  and^5  refer  to  the  property  of  particular 

(1)  18  Q.  B.  D.  720.  (2)  At  page  721. 
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kinds  of  bodies,  and  exempt  the  whole  property  of  those  bodies.       1888 
The  case  of  the  New  University  Gbib  (1)  was  decided  upon  one  of       ikbi 
the  former  class  of  sub-sections,  sub-s.  6,  whereas  this  society    ^^^^ 
claims  exemption  under  one  of  the  latter  class,  namely,  sub-s.  5.  Inoobpor^tbd 

mi-  •  •  1-1  1  11.111  11  GOUMUIL  OF 

This  society  is  not  a  body  "  chargeable  with  the  duty  hereby  Law  Bepobt- 
imposed"  within  the  meaning  of  s.  15,  and  is  therefore  not    :^aL^ 
bound  to  make  a  return.  ^^^  Walks. 

Sir  K  Clarhey  S.G.,  in  reply.  By  s.  11  the  duty  is  imposed 
upon  every  body  corporate  or  unincorporate  the  property  of 
which  is  not  liable  to  legacy  or  succession  duty ;  and  by  s.  15 
eyery  such  body  must  make  a  return  of  all  property  in  respect 
whereof  the  duty  is  payable,  *^  and  of  all  deductions  claimed  in 
respect  thereof,  whether  by  relation  to  any  of  the  before-mentioned 
exemptions  from  such  duty  or  as  necessary  outgoings."  Those 
words  shew  the  intention  that  if  any  body  claims  exemption 
under  any  of  the  sub-sections,  it  must  make  a  return,  and  claim 
such  exemption  in  that  return. 

LoBD  CoiiEBiDGE,  C.J.  I  havo  come  to  the  conclusion  that 
the  point  now  submitted  to  the  Court  is  not  concluded  by  the 
decision  in  the  case  of  the  New  University  Club.  (1)  If  that  case 
had  not  been  distinguishable,  I  should,  of  course,  have  been 
bound  to  follow  it.  However,  I  have  been  satisfied  by  the  argu- 
ment of  Mr.  Bigby  that  that  case  is  not  directly  in  point,  and  we 
are  therefore  left  fiiee  to  give  our  own  opinion  upon  the  construc- 
tion of  the  Act  in  reference  to  this  preliminary  point  as  to  the 
Council's  duty  to  make  a  return. 

The  argument  on  behalf  of  the  Crown,  as  I  understand  it,  is 
this:  It  is  said  that  the  general  object  of  the  Act,  orof  s.  11, 
being  to  bring  into  contribution  to  the  revenue  the  property  of 
bodies  corporate  or  unincorporate  who  are  not  liable  to  probate, 
legacy,  or  succession  duties,  wherever  there  is  a  &ir  doubt  upon 
the  construction,  such  a  construction  must  be  applied  as  will 
favour,  rather  than  disfavour,  that  general  object.  I  agree  that 
the  rule  of  construction  is  a  good  one :  I  agree  that  the  right 
way  is,  first,  to  ascertain  what  is  the  main  object  of  the  statute, 
and  then,  if  any  doubt  arises,  to  construe  the  doubtful  passage  so 

(1)  18  Q.  B.  D.  720. 
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1888  as  to  effectuate  the  main  object  of  the  Act  rather  than  to  contra- 
In  SB  ^  ^^^  ^^  contravene  it.  But  although  the  main  object  of  the  Act 
jSSti^of  ^  clearly  that  which  I  have  stated,  yet  it  is  equally  clear  that 
iNooBFOBAno  ccrtaiu  classes  of  property  are  broadly  and  distinctly  exempted 
LawBxpokt-  from  the  operation  of  the  taxing  portion  of  s.  11.  I  agree  that 
^oLi^D  ^®  exemptions  apply  only  to  property  and  not  to  bodies  cor- 
AND  WAMfc  porate  or  unincorporate.  The  words  are :  "  Subject  to  exemp- 
umA^Mf^  tion  from  such  duty  in  favour  of  property  of  the  descriptions 
following.''  Then  sub-ss.  4  and  5  (which  I  think  are  properly 
to  be  classed  together)  provide  exemptions  in  respect  of  the 
"  property  of  any  friendly  society  or  savings  bank,"  and  **  pro- 
perty belonging  to  or  constituting  the  capital  of  a  body  estab- 
lished for  any  trade  or  business."  Now  those  are  the  words  upon 
which  we  have  to  decide  in  this  case.  The  words  upon  which  my 
learned  Brothers  had  to  decide  the  case  of  the  New  University 
Club  (1)  were  those  of  sub-s.  6,  which  are :  '^  Property  acquired 
by  or  with  funds  voluntarily  contributed  to  any  body  corporate 
or  unincorporate  within  a  period  of  thirty  years  immediately 
preceding."  It  is  obvious  that  a  body  corporate  or  unincorporate 
might  have  a  great  deal  of  property  not  acquired  by  funds  volun- 
tarily contributed  to  it  within  a  period  of  thirty  years.  There  is 
no  reason  that  I  am  aware  of  why  a  member  of  a  club  might  not 
leave  books  or  pictures  or  other  property  to  the  club  for  the  pur- 
pose of  lightening  the  members'  subscriptions  or  increasing  their 
comforts.  It  is  also  obvious  that  where  there  was  property 
acquired  by  or  with  funds  voluntarily  contributed  during  the 
period  of  thirty  years,  and  property  which  was  not  so  acquired, 
the  Crown  could  only  judge  what  property  did,  and  what  did  not, 
come  within  the  exemption  by  having  a  return  made  of  the 
whole.  It  seems  to  me,  therefore,  looking  carefully  at  the  words 
of  sub-s.  6,  that  the  decision  in  the  case  of  the  New  University 
Club  (1)  was  perfectly  right  But  we  have  here  to  deal  with 
perfectly  different  words.  It  signifies  nothing,  under  the  4th 
and  5th  sub-sections,  how  the  property  has  been  acquired.  In 
order  to  entitle  the  corporate  or  unincorporate  body  to  exemption 
it  is  sufficient  if  the  property,  however  acquired,  belongs  to  one 
of  the  specified  bodies,  namely,  a  friendly  society  or  savings 

(1)  18  Q.  B.  D.  720. 
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bank,  or  a  body  established  for  any  trade  or  business.     If  it       1888 

does  belong  to  one  of  those  specified  bodies,  it  seems  to  me  that       jsbm 

the  whole  property  of  such  body  is  absolutely  exempt  from  the    ^^^q^, 

duty,  and  the  only  question  which  could  arise  would  be  whether  Inoobporated 
•^  .  OoxmoiLOF 

or  not  the  particular  body  on  whom  it  was  sought  to  impose  the  Law  Bbpobt- 

duty  was,  in  fact,  either  a  friendly  society  or  a  sayings  bank,  or  eholavd 
established  for  any  trade  or  business.  One  must  come,  then,  to  ^"°  Valm. 
the  consideration  of  &  15,  which  provides  for  a  return,  with  one's  ^^^  qj^** 
mind  already  satisfied  that  the  whole  of  the  property,  no  matter 
how  it  has  been  acquired,  of  the  body  called  upon  to  make  the 
return  is  already  exempted  from  the  duty  by  the  express  words 
of  the  Act  That  being  so,  the  body  is  not  a  body  *'  chargeable 
with  the  duty  hereby  imposed "  within  the  meaning  of  those 
words  in  s.  15.  I  admit  that  that  is  only  an  inference.  But 
by  s.  11  the  property  only  is  chargeable,  and  where  the  body 
has  no  property  which  is  chargeable  it  follows  that  it  is  not 
chargeable  with  the  duty  imposed  by  the  Act.  As  it  is  only 
chargeable  in  respect  of  its  property,  and  it  has  no  property  which 
is  chargeable,  it  is  not  within  the  direction  of  s.  15,  which  says 
that  a  body  chargeable  with  duty  shall  deliver  a  full  and  true 
account  '*  of  any  property  in  respect  whereof  any  such  duty  shall 
be  payable,"  &c.  By  the  hypothesis  in  the  present  case  there  is 
no  property  in  respect  of  which  any  duty  is  payable,  and  there- 
fore the  Council  is  not  a  body  chargeable,  nor  bound  to  deliver 
an  account.  I  do  not  deny  that  the  concluding  words  of  clause  1 
of  8.  15,  ''and  of  all  deductions  claimed  in  respect  thereof, 
whether  by  relation  to  any  of  the  before-mentioned  exemptions 
from  such  duty  or  as  necessary  outgoings,"  raise  an  argument 
against  the  view  I  have  expressed.  But  that  argument  is  not, 
to  my  mind,  of  su£Scient  strength  to  overbear  the  plain  and 
direct  result  of  the  enactments  of  the  statute ;  and  when  I  con- 
sider that,  if  the  argument  for  the  Crown  be  correct,  every 
friendly  society  and  every  savings  bank  in  this  kingdom  must 
make  a  return,  although  it  was  admitted  that  such  a  return  would 
be  perfectly  otiose,  because  the  whole  of  their  property  by  the 
plain  words  of  the  Act  is  absolutely  exempt,  I  cannot  believe 
that  the  legislature  intended  any  such  result.  It  cannot  have 
been  intended  that  ^bodies  whose  whole  property  is  exempted  by 
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1888        the  Act  itself  should  make  a  return  which  would  be  perfectl7 
j^^     ~  needless  and  idle.     I  am  therefore  of  opinion  that  the  Council  is 
EaTATE^oF    ^^*  bound  to  make  a  return  in  this  case. 

Incobpobatkd 

GOUNCIL  OF 

Law  Report-      Makistt,  J.    I  am  clearly  of  opinion  that  the  distinction  taken 
Engird     ^7  ^*  ^ighj  between  the  case  of  the  New  University  Club  (1) 

AND  Wales,  ^j^^  j^]^  ^g  ^  sound  and  substantial  distinction.  In  that  case  the 
club  had  property  of  various  kinds,  some,  it  might  be,  acquired 
out  of  funds  voluntarily  contributed,  and  some  not.  The  Court 
held  that  an  account  must  be  rendered  in  order  that  it  might  be 
seen  what  part  of  the  property  was  so  acquired.  In  the  present 
case  the  point  is  this :  By  s.  15  ''  every  body  corporate  or  unin- 
corporate  chargeable  with  the  duty  hereby  imposed  shall  deliver 
a  full  and  true  account  of  all  property  in  respect  whereof  any 
such  duty  shall  be  payable  " ;  and  it  is  said  that  this  institution, 
having  property  belonging  to  them,  are  bound  to  deliver  an 
account.  It  is  true  that  they  have  property,  but  it  is  property 
which  belongs  to  them  as  a  body  corporate  established  for  a 
trade  or  business.  That  being  so,  have  they  any  '^  property  in 
respect  whereof  any  such  duty  is  payable  ?"  By  sub-s.  5  of  s.  11 
''  property  belonging  to  a  body  corporate  or  unincorporate 
established  for  any  trade  or  business"  is  not  chargeable  with 
the  duty  imposed  by  the  Act,  and  therefore  is  not  '^  property  in 
respect  whereof  any  such  duty  is  payable  "  of  which  an  account 
must  be  delivered  under  s.  15.  I  found  my  judgment  upon  this 
— as  the  plain  result  of  reading  the  sections  together— that  pro- 
perty belonging  to  a  body  corporate  established  for  any  trade  or 
business  is  not  property  chargeable  under  the  Act.  The  words 
in  s.  11, ''  subject  to  exemption  from  such  duty,"  have  the  same 
effect  as  if  the  legislature  had  said  that  the  various  properties 
specified  in  the  sub-sections  were  excluded  from  the  operation  of 
the  statute.  Sect.  15  only  directs  an  account  to  be  delivered  of 
property  in  respect  whereof  duty  is  payable.  If,  therefore,  the 
property  belonging  to  this  institution  is  not  within  the  operation 
of  s.  11,  it  is  property  in  respect  of  which  no  duty  is  payable,  and 
it  follows  that  the  direction  to  render  an  account  in  s.  15  does 
not  apply. 

(1)  18  Q.  B.  D.  720. 
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It  is  said  that  the  words  in  s.  15  directing  that  a  return  should       1888 
:a]so  be  made  ^' of  all  deductions  claimed  in  respect  thereof,       inrb 
whether  by  relation  to  any  of  the  before-mentioned  exemptions    est^^ot 
from  such  duty  or  as  necessary  outgoings,"  shew  the  intention  of  Incobpobated 

^  J  o         &  9  COUNCJIL  OP 

*the  legislature  that,  where  exemption  is  claimed  under  any  of  the  Law  Bbpobt- 
sub-sections,  a  return  must  be  made  of  the  property  of  the  body     Enolahd 
claiming  exemption.     Now,  if  the  Incorporated  Council  of  Law  -^^^j^- 
Beporting  were  to  make  a  return  to  this  effect :  "  Wo  have  no     ^"^y»  ^^ 
property  chargeable  with  duty,  because  we  are  a  body  established 
for  a  trade  or  business,"  could  it  be  said  that  they  would  be 
liable  to  the  penalty  for  making  an  untrue  return  which  is  im- 
posed by  the  Act  ?  It  seems  to  me  a  very  strong  proposition  that 
any  liability  to  make  a  return  is  cast  upon  a  body  where  there 
is  nothing  chargeable,  and  nothing  that  could  be  chargeable. 

I  am  clearly  of  opinion  that  this  case  is  distinguishable  from 
that  of  the  New  University  Club  (1),  and  that  our  decision  ought 
to  be  that  no  return  is  necessary. 

The  question  was  then  argued  whether  the  Council  were 
entitled  to  exemption  as  being  a  body  *^  established  for  any  trade 
or  business,"  within  the  meaning  of  s.  ll,sub-s.  5. 

Sir  E.  Clarkey  S.G.^  for  the  Crown.  It  is  submitted  that  the 
Council  were  not  established  for  any  trade  or  business.  They 
obtained  a  licence  from  the  Board  of  Trade,  under  s.  23  of  the 
Companies  Act,  1867  (30  &  31  Vict.  c.  131),  to  be  registered  as 
^  company  with  limited  liability  without  the  addition  of  the 
word  '^  limited."  That  section  is  headed,  '^  Associations  not  for 
Profit,"  and  applies  to  associations  formed  for  the  purpose  of 
promoting  "commerce,  art,  science,  religion,  charity,  or  any 
other  useful  object,"  and  where  "it  is  the  intention  of  such 
association  to  apply  the  profits,  if  any,  or  other  income  of  the 
association  in  promoting  its  objects,  and  to  prohibit  the  pay- 
ment of  any  dividend  to  the  members  of  the  association."  That 
section  was  clearly  not  intended  to  apply  to  trading  companies, 
and  the  fact,  therefore,  that  this  society  have  obtained  such  a 
licence  shews  that  they  are  not  a  corporation  established  for  a 

(1)  18  Q.  B.  D.  720. 
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1888       trade  or  business.    The  fund  which  the  Council  have  invested  is 
Ik  BE       exactly  the  sort  of  property  that  the  Customs  and  Inland  Bevenue^  | 

■^^Q^    Act  intended  to  tax.    It  is  property  vested  in  an  association 
iNooBPOBATED  upou  such  permanent  trusts  that  the  same  is  not  liable  to  pay 

COXJVCIL  OP  .  . 

Law  Befobt-  legacy  or  succession  duty.    The  Council  clearly  is  not  estab* 

TWA  l^^l^ 

England     lished  for  any  trade  or  business^  in  the  ordinary  sense  of  those 
AND  Walks.   ^Qj^g  .  j^  ^qq^  jjq|;  \yxij  and  sell  again  with  a  view  of  making  a 

Manisty.j.  profit.  By  the  conditions  of  its  constitution  it  is  prohibited 
from  dealing  with  its  income  as  if  it  carried  on  an  ordinary  trade 
or  business. 

K  the  society  claim  to  come  within  sub-s.  3  of  s.  11  of  the  Act 
on  the  ground  that  their  property  is  appropriated  and  applied  for 
the  promotion  of  education,  literature,  or  science,  they  are  bound 
to  render  a  return  shewing  the  property  to  have  been  so  applied* 
TyreU  Paine,  for  the  Council.  The  sopiety  does  carry  on  a 
business ;  it  has,  as  a  fact,  made  a  profit,  though  it  is  not  neces- 
sary that  a  ''business"  should  be  carried  on  so  as  to  make  a 
profit,  or  with  that  intention :  Paddington  Burial  Board  v.  Inland 
Bevenue  (1) ;  Bramwell  v.  Lo/ey  (2) ;  BolU  v.  Miller.  (3)  The  fact 
that  a  licence  was  obtained  under  s.  23  of  the  Companies  Act» 
1867,  does  not  shew  that  the  association  was  not  established  for 
any  trade  or  business,  because  a  trade  or  business  can  be  carried 
on  for  the  purpose  of  promoting  the  objects  specified  in  that 
section. 

The  society  is  also  entitled  to  the  exemption  given  by  sub-s.  3 
of  s.  11,  inasmuch  as  its  property  is  appropriated  and  applied  to 
the  promotion  of  legal  education  and  of  legal  science. 

Sir  E.  Clarkey  8.G.,  in  reply.  The  case  of  the  Paddington 
Burial  Board  v.  Inland  Beventie  (1)  was  decided  upon  the  words 
of  5  &  6  Vict.  c.  35,  s.  100,  Sched.  D.,  which  are  much  more 
comprehensive  than  the  words  of  this  Act.  The  other  two  cases 
of  Bramwell  v.  Laey  (2)  and  Bolls  v.  Miller  (3)  were  only  deci- 
sions upon  the  very  large  terms  of  certain  covenants  made  be- 
tween the  parties,  and  simply  decide  what  was  the  agreement 
between  those  parties.  The  words  of  this  Act  are  strictly  limited 
to  "  any  trade  or  business." 

(1)  13  Q.  B.  D.  9.  (2)  10  Ch.  D.  691. 

(3)  25  Ch.  D.  206 ;  27  Ch.  D.  71. 
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LoBD  Coleridge,  G.J.    The  point  we  have  now  to  decide  is       1888 
entirely  distinct  from  the  first  point,  on  which  we  have  already       i^tbe 
giyen  our  decision.    The  question  is  simply  whether  the  Council    ^^^q^ 
of  the  Law  Beports  are  established  for  carrying  on  a  trade  or  Inoobfobatbd 

Council  of 

business.  If  they  are,  it  follows  that  they  are  exempted  in  Law  Rsfobt- 
respect  of  their  property,  howsoever  and  from  whomsoever  ac-  e^gi^d 
quired,  from  the  duty  imposed  by  s.  11.  If  they  are  brought  ^^  Wales. 
within  the  words  of  sub-s.  5,  they  are  outside  the  operation  of 
8.  11.  That  section,  after  stating  in  the  preamble  a  certain  mis- 
chief which  it  was  intended  to  prevent,  enacts  that  certain  bodies 
shall  pay  a  duty,  in  the  nature,  perhaps,  of  probate,  legacy, 
or  succession  duty.  That  duty  is  imposed  for  the  first  time 
by  the  Act,  and  the  liability  in  respect  of  it  is,  of  course,  limited 
by  the  terms  of  the  Act.  Now  the  mischief  which  it  was  sought 
to  prevent  is  very  clearly  described  in  s.  11 ;  and  if  Parliament 
had  intended  to  treat  a  body  like  this  as  being — ^which  it  perhaps 
is,  to  some  extent — ^within  that  mischief,  and  to  apply  the  remedy 
provided  by  the  Act  to  it,  that  could  have  been  done  in  equally 
clear  terms.  But  Parliament  distinctly  did  not  so  intend,  and 
has  therefore  enacted  the  taxing  portion  of  the  section,  **  subject 
to  exemption  from  such  duty  in  favour  of  property  of  the  descrip- 
tions following."  Then  the  exemptions  in  sub-ss.  4  and  5  are 
in  respect  of  friendly  societies  and  savings  banks,  and  property 
'^  belonging  to  or  constituting  the  capital  of  a  body  .  .  .  estal>* 
lished  for  any  trade  or  business."  I  may  ask,  as  I  asked  during 
the  course  of  the  argument,  what  is  it  that  the  Incorporated 
Council  of  the  Law  Beports  do  if  they  do  not  carry  on  a  busi- 
ness ?  They  do  something ;  they  carry  on  something ;  they  are 
very  actively  engaged  in  something.  I  confess  I  should  have 
thought  it  capable  of  strong  argument  that  they  carried  on  a 
trade,  because  it  is  not  essential  to  the  carrying  on  of  a  trade 
that  the  persons  engaged  in  it  should  make,  or  desire  to  make,  a 
profit  by  it.  Though  it  may  be  true  that  in  the  great  majority 
of  cases  the  carrying-on  of  a  trade  does,  in  fact,  include  the  idea 
of  profit,  yet  the  definition  of  the  mere  word  *'  trade "  does  not 
necessarily  mean  something  by  which  a  profit  is  made.  But 
putting  aside  the  question  whether  they  carry  on  a  trade,  how 
can  it  be  denied  that  the  Council  carry  on  a  business  ?    They  are 
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1B88        incorpoiated ;  they  have  a  secretary;  they  ^nploy  editors,  re- 
ly n  ~  porters,  and  printers ;  they  print  books ;  they  sell  those  books ; 
^MGw    ^^^  ^  ^^  ^^^  ^  ordinarily  done  in  carrying  on  the  hnsiness  of 
JaoommArKD  a  bookseller.    It  is  said  that  thongh  they  make  a  profit,  they 
Law  Bvobt-  cannot,  by  the  terms  of  their  memorandum  of  association,  pat 
ExoLASD     ^^'^  profit  into  their  own  pockets.    Be  it  so ;  they  are  carrying 
j^Wu^  on  a  business  in  which,  by  the  terns  of  its  eonstitntion.  they 
^^^  cjr!'*^'  ^"^  prevented  from  making  a  profit  to  their  own  benefit.    One 
can  suppose  the  case  of  coH>peratiTe  stores  founded  upon  the 
principle  that  no  profit  shall  be  made  by  the  members.    They 
buy  and  sell,  and  if  any  profit  is  made,  their  articles  of  associa- 
tion compel  them  to  dispose  of  it  in  this  or  that  way,  but  prevent 
the  members  putting  any  money  into  their  own  pockets.    They 
also  would  probably  employ  secretaries,  and  other  persons  en- 
gaged in  their  warehouses  and  in  buying  and  selling  goods  all 
over  the  country.     Could  it  possibly  be  denied  that  such  an 
association  of  persons  were  not  carrying  on  a  business  ?    Though 
their  objects  might  be  more  extended  and  numerous,  I  cannot 
see  that  in  principle  such  an  association  could  be  distinguished 
from  that  in  question  in  the  present  case.    As  I  have  before 
pointed  out,  the  words  of  the  4th  and  5th  sub-sections  differ  from 
the  words  of  the  6th,  7th  and  other  sub-sections  of  s.  11.    Under 
the  4th  and  5th  sub-sections  it  matters  not  how  the  property  is 
acquired,  or  in  what  way  it  is  disposed  of:  the  association  is 
wholly  exempted  from  the  duty  in  respect  of  it,  if  it  is  property 
belonging  to  or  constituting  their  capital.    It  is  clear  that  the 
property  described  in  the  secretary's  affidavit,  and  in  the  annual 
reports  and  financial  statements  which  we  have  had  before  us,  is 
property  belonging  to  or  constituting  the  capital  of  the  Council, 
and  that  they  have  no  other  property.    They  are  possessed  of  it 
as  a  body  established  for  carrying  on  a  business,  and  therefore 
they  are,  by  the  express  terms  of  the  statute,  wholly  exempt  from 
duty  in  respect  of  it. 

I  am  of  opinion  that  the  case  for  the  Crown  fails,  and  that  our 
judgment  should  be  for  the  Council  of  the  Law  Beports. 

Manistt,  J.    The  Council  of  the  Law  Beports  are,  no  doubt, 
in  some  respects  a  somewhat  peculiar  body.    In  1870  they  were 
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incorporated,  and  obtained  a  licence  under  s.  23  of  the  Companies       1888 
Act,  1867,  but  before  their  incorporation  they  were  individuals       i^"^ 
<5arrying  on  what  I  may  term  the  same  business  as  they  have    ^^g^J, 
since  carried  on  as  a  corporate  body.    Sect.  23  enables  the  Board  Incorporated 

xrn-jA  ^T  .  •-  n  1  .        Council  or 

ol  Ixade  to  grant  licences  to  associations  of  persons  to  be  regis-  Law  Rbport- 
tered  as  companies  with  limited  liability  but  without  the  addition  ^l^^^ 
of  the  word  "  limited."  In  order  to  come  within  the  provisions  and  Walm. 
of  that  section  an  association  must  prove  to  the  Board  of  Trade  ManiBty,  j. 
^'  that  it  is  formed  for  the  purpose  of  promoting  commerce,  arts, 
science,  religion,  charity,  or  any  other  useful  object,  and  that  it 
is  the  intention  of  such  association  to  apply  the  profits,  if  any,  or 
other  income  ...  in  promoting  its  objects,  and  to  prohibit  the 
payment  of  any  dividend  to  the  members  of  the  association." 
The  key-note  of  the  section  is  the  prohibition  against  payment  of 
dividends  to  the  members.  That  is  one  of  the  conditions  upon 
which  the  licence  can  be  obtained.  To  my  mind  it  is  immaterial, 
except  for  the  purpose  of  obtaining  the  licence,  whether  in  &ct 
the  payment  of  dividends  was  prohibited.  It  is  only  material 
that  the  payment  of  dividends  should  be  prohibited  in  order  to 
enable  the  association  to  obtain  the  licence.  In  all  other  respects 
they  are  a  limited  liability  company,  with  all  the  rights  and  privi- 
leges of  such  companies.  It  is  important  to  bear  in  mind  that  the 
duty  imposed  by  the  Customs  and  Inland  Bevenue  Act,  1855,  is  a 
new  duty  entirely  distinct  from  the  income  tax.  It  appears  that 
in  some  years  the  Incorporated  Council  did  make  a  profit,  and  in 
respect  of  that  profit  they  were  liable  to  pay,  and  have  paid,  income 
tax.  No  question,  therefore,  of  liability  to  be  taxed  in  respect 
of  making  profits  or  paying  dividends  arises  in  this  case.  The 
Customs  and  Inland  Bevenue  Act,  1885,  was  intended  to  cover 
the  case  of  certain  compemies  in  the  city  of  London  and  elsewhere, 
whose  property,  because  they  were  corporations,  has  never  been 
subject  to  what  are  called  the  death  duties ;  and  the  object  of 
the  legislature  was  to  impose  a  new  duty  upon  certain  com- 
panies— not  by  any  means  upon  all,  because  I  think  the  number 
affected  by  the  Act  would  be  comparatively  limited — who  were 
not  liable  to  the  death  duties.  But  to  my  mind  the  legislature 
never  intended  to  cripple  the  business  of  companies  by  the  im- 
position of  the  new  tax.    The  Crown  get  the  income  tax  from 
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1888        companies  who  carry  on  a  business ;  and  if  the  Conncil  in  the 

iMBB      present  case  make  a  profit,  they  are  liable  to  pay  income  tax 

EsTATE^oF    ^po^  i*'    B^^  *^®  question  is,  are  they  liable  to  the  new  duty 

iNooBPOBATED  imposed  by  the  Act  of  1885  as  a  compensation  to  the  revenue  for 

Council  of  ''  * 

Latv  Refobt-  the  loss  of  death  duties  ?     I  think  they  are  not.     The  effect  of 

Enqlahd     the  proviso  in  s.  11,  '^subject  to  exemption,  &c.,"  is  to  take 

AND  Walks.  Q^^  ^f  ^^  general  enactment  all  that  is  included  in  the  sub- 

MMiiity,  J.     sections,  and  therefore  if  the  Council  of  the  Law  Reports  are 

brought  within  the  words  of  sub-s.  5  they  are  wholly  exempt 

from  the  duty.    I  am  of  opinion  that  they  do  come  within  the 

words  of  sub-s.  5  as  being  a  body  established  for  carrying  on  a 

business.     I  may  ask,  as  my  Lord  has  done,  what  is  it,  if  it  is 

not  a  business  ?    I  am  clearly  of  opinion  that  it  is  a  business, 

and  therefore  that  they  are  exempt  from  the  duty. 

I  decline  to  discuss  the  question  raised  under  sub-s.  3  of  s.  11, 
because  I  am  clearly  of  opinion  that  the  society  are  exempt 
under  sub-s.  5. 

Judgment  for  the  Council  of  the  Law  Reports. 

Solicitor  for  the  Crown :  The  Solicitor  of  Inland  Revenue. 
Solicitors  for  the  Council :  Linklaters  dt  Co. 

W.  A. 


X>ec.  21.  [IN  THE  COURT  OF  APPEAL.] 


THE  QUEEN  on  the  Pbosecutioh  op  J.  P.  PEMSEL  v.  THE 
COMMISSIONEHS  OF  INCOME  TAX. 

Revenue — Income  Tax — Allowances — "  CharitahU  purposes  " — 5  <fc  6  Vict.  c.  35, 

8.  61,  Sched.  A. 

By  Sched.  A  of  the  Income  Tax  Act  of  1842  (6^6  Vict.  c.  35),  allowances 
are  to  be  made  in  respect  of  the  duties  in  that  schedule  on,  inter  alia,  the  rents 
and  profits  of  lands,  tenements,  hereditaments,  or  heritages  vested  in  trustees, 
for  charitable  purposes,  so  far  as  the  same  are  applied  to  charitable  purposes. 

Freehold  estates  were  conveyed  to  trustees,  upon  trust  to  apply  two-fourths 
of  the  income  for  the  purpose  of  maintaining,  supporting,  and  advancing  the 
missionary  establishments  among  heathen  nations  of  the  Protestant  Episcopal 
Church,  known  as  the  Moravians ;  one-fourth  for  the  maintenance,  support,  and 
education  of  the  children  of  ministers  and  missionaries  of  the  church,  and  the 
remaining  fourth  to  the  maintenance  of  establishments  for  the  residence  and 
support  of  single  persons  belonging  to  the  church.    On  an  application  for  a 
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mandamus  to  the  commissioners  to  grant  an  allowance  in  respect  of  the  rents        1888 

and  profits  on  which  income  tax  had  been  paid : —  "Z     ~ 

Held,  that  the  trustees  were  entitled  to  the  allowance :  ^ 

By  Lord  Esher,  M.B.,  and  Lopes,  L.  J.,  on  the  ground  that  in  a  Taxing  Act      OoMms- 
appUcable  to  the  three  kingdoms,  the  words  "  charitable  purposes "  must  be     noniRs  of 
taken  in  their  ordinary  signification  and  not  as  technical  legal  terms ;  that  the 
words  import  a  benefit  to  persons  who,  by  reason  of  poverty,  would  not  other- 
wise obtain  such  benefit,  and  that  they  included  all  the  objects  of  the  trust. 

By  Fry,  L.J.,  on  the  ground  that  the  words  are  technical  words,  having  the 
came  meaning  in  all  three  kingdoms^  that  they  comprise  all  the  uses  and 
intents  mentioned  in  the  preamble  to  43  Eliz.  c  4,  and  all  analogous  uses  and 
intents,  and  consequently  included  all  the  objects  of  the  trust. 

BuLE  calling  on  the  Commissioners  for  Special  Purposes  of 
the  Income  Tax  to  shew  canse  why  a  writ  of  mandamus  should 
not  issue  directed  to  them  commanding  them  to  grant  to  J.  F. 
Femsely  the  treasurer  of  the  church  of  the  United  Brethren, 
commonly  called  the  Moravians,  the  allowance  of  731,  88.  3d.  in 
respect  of  rents  and  profits  of  lands  on  which  property  or  income 
tax  to  that  amount  had  been  paid  in  respect  of  the  year  ending 
April  5, 1886,  and  to  give  a  certificate  of  such  allowance,  together 
with  an  order  for  payment  of  the  same,  as  provided  by  s.  62  of 
the  Act  5  &  6  Vict  c.  35. 

It  appeared  that  in  the  year  1813  certain  freehold  estates  had 
been  conveyed  to  certain  persons  as  trustees  upon  trust,  after  pay- 
ment of  costs  and  outgoings,  to  apply  two  equal  fourth  parts  of  the 
income  **  for  the  purpose  of  maintaining,  supporting,  and  advanc- 
ing the  missionary  establishments  among  heathen  nations  of  the 
said  Protestant  Episcopal  Church,  known  by  the  name  of  Unitas 
Fratrum,  or  United  Brethren,"  and  for  that  purpose,  with  and 
imder  the  advice  and  approbation  of  the  bishops  and  elders  of 
the  church,  to  **  apply  and  dispose  of  the  said  two-fourth  parts  or 
shares,  of  the  said  annuities,  &c.,  in  such  manner  as  to  them,  the 
said  trusted,  or  the  major  part  of  them,  shall  seem  meet,  and  be 
considered  best  calculated  to  promote  and  advance  the  object 
and  purposes  of  the  said  missions,''  and  as  to  one-fourth  to  apply 
the  same  with  the  approbation  of  certain  persons  '^for  and 
towards  the  maintenance,  support,  and  education  of  the  children 
of  ministers  and  missionaries  of  the  church  educated  at  the 
school  or  schools  and  academy  or  academies  at  Fulner,  near 
Leeds,  in  the  county  of  York,  special  regard  being  had  to  the 
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1888  children  of  such  ministers  as  are  least  able  to  support  the  expense 
Tub  Queem~  of  their  children's  education,  or  for  the  benefit  and  purposes  of 
Go^is-  ^^y^  similar  school,  academy,  or  establishment  elsewhere  within 
sioNBBsoF  the  United  Engdom,"  and  as  to  the  remaining  fourth  part  to 
apply  the  same  '*  for  and  towards  the  maintenance  and  support 
of  certain  establishments  appertaining  to  the  said  church  for 
single  persons,  called  choir-houses,  within  the  United  Eangdom." 
The  trust  deed  declared  that  if  at  any  time  any  of  the  charitable 
uses  and  purposes  specified  should  become  in  any  degree  imprac- 
ticable, the  trustees  might  shift  the  fund  devoted  to  such  pur- 
poses to  the  other  purposes  named,  or  to  such  other  pious  and 
charitable  purposes  appertaining  to  or  connected  with  the  church 
as  should  seem  meet.  The  choir-houses  were  certain  houses 
which  had  been  in  existence  and  used  for  the  residence  and  sup- 
port of  single  or  unmarried  persons  belonging  to  the  United 
Brethren,  for  more  than  a  century.  They  were  maintained  by 
means  of  endowments  and  partly  by  periodical  payments  made 
by  the  inmates.  The  inmates  were  persons  approved  by  the  con- 
gregational conferences  as  either  deserving  in  themselves  of  the 
benefits  of  the  endowment  or  as  likely  to  advance  the  .religious 
interests  of  the  church.    They  were  divided  into  three  classes : 

(1)  single  women  who  had  been  engaged  in  the  educational  de- 
partment of  the  church,  and  who  had  become  incapacitated; 

(2)  widows  of  ministers  or  missionaries  and  of  poor  members; 

(3)  single  men  whose  chief  employments  were  to  look  after  the 
young,  and  to  assist  in  education. 

1888.  Oct.  27.  Sir  Edward  Clarke,  8.Q.  {A.  V.  Diaey,  with  him), 
for  the  Commissioners  of  Income  Tax,  shewed  cause. 

Graokanihorpey  Q.C.,  and  Bosanquet,  Q.C.  (Bfissdl  Bdberts^  with 
them),  for  the  Moravian  Trustees,  supported  the  rule.  * 

The  following  authorities  were  referred  to : — Morice  v.  Bishop 
of  Dv/rham  (1) ;  Trustees  of  the  British  Museum  v.  White  (2) ; 
BaJcer  v.  Sutton  (3) ;  Attorney-General  v.  Bagi^  (4) ;  Cullen  v. 
Att(ym£y''QeneTaX  for  Ireland  (5) ;  Attorney-General  v.  Delaney  (6) ; 

(1)  9  Ves.  399.  (4)  13  Ir.  C.  L.  Rep.  48. 

(2)  2  Sim.  &  St.  594.  (5)  Law  Rep.  1  H.  L.  190. 

(3)  1  Keen,  224.  (6)  Ir.  R.  10  0.  L.  104. 
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In  re  Douglas,  Obert  v.  Barrow  (1) ;  Blake  v.  Mayor  of  London  (2) ;       1888 
8t  Andrew^ 8  HospitaJ,  Northampton  v.  Shearsmith  (3) ;   Baird  "thbQt^" 
Trustees  v.  Inland  Beveivue  (4) ;   S.  C.  nom.  Baird^s  Trustees  y.      coi^s- 
Lord  Advocate  (5)  ;  Needham  v.  Bowers.  (6)  bionkbs  op 

llfOOME  Tax. 

LoBD  Coleridge,  C.  J.  The  trustees  of  the  Moravian  body 
claim  exemption  in  respect  of  property  which  is  applicable  to 
three  purposes.  The  income  of  the  property  in  question  is 
divided  into  four  parts,  of  which  two  are  devoted  to  missions 
among  the  heathen,  one  to  the  maintenance  of  schools  for  the 
education  of  the  children  of  ministers,  and  one  to  the  main- 
tenance of  choir-houses.  The  exemption  is  claimed  under  5  &  6 
Yict.  c.  35,  s.  61.  That  is  a  general  Act  applicable  to  England, 
Scotland,  and  Ireland,  and  affecting  the  incomes  of  persons 
resident  in  all  three  countries.  Certain  allowances  are  granted 
by  the  Act  on  different  kinds  of  property ;  amongst  others  by 
8.  61,  Sched.  A,  No.  VI., "  on  the  rents  and  profits  of  lands,  tene- 
ments, hereditaments,  or  heritages  belonging  to  any  hospital, 
public  school,  or  almshouse,  or  vested  in  trustees  for  charitable 
purposes,  so  far  as  the  same  are  applied  to  charitable  purposes. '* 
The  question  is,  whether  the  trustees  of  the  Moravian  body  are 
trustees  for  charitable  purposes,  and  whether  the  three  purposes  to 
which  I  have  alluded,  to  which  the  income  of  the  property  in 
question  is  applicable,  are  charitable  purposes  within  the  mean- 
ing of  the  Act.  The  Solicitor-General  contends  that  they  are 
not,  on  the  ground  that  '^charitable  purposes"  in  this  statute 
must  be  construed  as  meaning  purposes  connected  with  the 
relief  of  the  poor.  His  argument  is  that  this  is  a  general  Act, 
which  applies  to  the  whole  of  the  United  Kingdom,  and  there- 
fore it  must  be  read  in  a  general  and  common  sense,  which  will 
be  intelligible  and  applicable  to  all  three  countries.  Further, 
he  says  that  the  case  is  concluded  by  authority,  and  contends 
that  we  are  bound  by  the  decision  of  the  Court  of  Appeal  in 
Scotland,  because  this  Court,  in  the  interpretation  of  a  general 
statute  applicable  to  England  and  Scotland  alike,  should  defer 

(1)  36  Ch.  D.  472.  (3)  19  Q.  B.  D.  624. 

(2)  18  Q.  B.  D.  437 ;  19  Q.  B.  D.  (4)  25  Scottish  Law  Reporter,  633. 
79.                                                              (6)  16  Sc.  Sess.  Gas.  4th  Ser.  682. 

(6)  21  Q.  B.  D.  436. 
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1883        to  their  view,  and  leave  the  point  to  be  finally  decided  by  the 
TheQubkn  House  of  Lords,  whose  decision  would  be  binding  on  the  Courts 
GoMHis-     1^  ^^th  countries.     The  argument  for  the  Moravian  trustees  is 
Im^^TtaL  *^^^ '  ■'■  ^®y  ®^y  ^^^^  *^®  expression  "  charitable  purposes,"  in  the 
T  .T7" .      y®8.r  1842,  when  the  Act  in  question  was  passed,  had  received  in 
<5-J-        the  Court  of  Chancery  a  well-known  interpretation  in  the  cases 
decided  upon  the  statute  of  43  Eliz.  c.  4  (1),  and  that,  as  inter- 
preted in  those  cases,  the  expression  would  comprise  the  property 
note  in  question.    They  say  that  if  this  property  were  devoted  to 
these  purposes  by  will,  the  Court  of  Chancery  would  deal  with 
it  according  to  the  principle  of  the  cases  decided  on  43  Eliz. 
c.  4,  and  that  the  decisions  on  that  statute   are  authorities 
which  govern  the  interpretation  of  the  Act  of  1842.     They  also 
say  that  there  is  strong  authority  on  the  point,  and  that  the 
Court  of  Exchequer  in  Ireland,  on  a  statute  substantially  the 
same  as  this,  decided  that  the  judgments  of  the  Court  of  Chan- 
cery were  to  be  taken  as  authorities  for  deciding  these  cases,  and 
that  a  decision  of  the  Court  of  Chancery  that   property  was 
devoted  to  a  charitable  purpose  was  held,  in  a  case  in  the  Court 
of  Exchequer,  to  exempt  it  from  the  operation  of  a  statute  in 
pari  materia  with  this. 

I  confess  that  from  the  beginning  I  have  entertained  a  strong 
opinion  that  the  Crown  is  entitled  to  succeed  upon  several  grounds. 
One  ground  is  the  construction  of  the  Act  itself.  If  this  were  res 
Integra,  and  there  were  no  authority  applicable,  I  should  think 
that  the  word  '*  charitable  "  must  be  used  in  a  popular  sense,  and 
one  applicable  to  all  the  three  kingdoms.  I  think  also  that  we 
must  take  the  decisions  on  43  Eliz.  c.  4,  as  applicable  only  to 
England.  The  judgment  of  Sir  William  Grant,  M.B.,  in  Moriee 
Y,  Bishop  of  Durham  (2)  gives  a  strong  sanction  to  that  view. 
The  question  there  was  whether  a  certain  trust  was  a  trust  for  a 
charitable  purpose  within  the  decisions  of  the  Court  of  Chancery. 
Sir  William  Grant  said  (at  p.  405)  :  "  Do  purposes  of  liberality 
and  benevolence  mean  the  same  as  objects  of  charity?  That 
word  in  its  widest  sense  denotes  all  the  good  affections  men 
ought  to  bear  towards  each  other;  in  its  most  restricted  and 

(1)  Repealed  by  the  Mortmain  and  Charitable  Uses  Act,  1888  (51  &  52 
Vict.  c.  42).  (2)  9  Ves.  399. 
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common  sense,  relief  of  the  poor.    In  neither  of  these  senses  is        1888 
it  employed  in  this  Court."    I  think  the  word  is  to  be  taken  to  thb  Quxkn 
bear  its  ordinary  and  common  meaning,  and  that  this  is  what     camoa- 
Sir  William  Grant  meant.    No  doubt  in  a  broad  sense  charity  j^^^^^ 

is  distinguished  from  the  relief  of  the  poor  as  in  the  passage,       

**  Though  I  bestow  all  my  goods  to  feed  the  poor,  and  though  I  g.j. 
give  my  body  to  be  burned,  and  have  not  charity,  it  profiteth  me 
nothing."  (1)  Again,  there  are  expressions  in  common  use,  such 
as  "  a  charitable  judgment,"  or  a  "  charitable  view  of  a  person's 
conduct,"  which  do  not  mean  anything  connected  with  the  relief 
of  the  poor.  But  ordinarily  speaking  the  word  *'  charity"  denotes 
something  in  the  nature  of  eleemosynary  relief. 

Then  are  we  concluded  by  authority  against  deciding  according 
to  the  ordinary  meaning  of  the  word  ?  It  is  said  that  AUamey- 
General  y.  Bagot  (2)  is  an  authority  to  that  effect,  but  I  think 
that  on  examination  that  decision  will  be  found  not  to  be  in 
point.  The  question  there  was  whether  certain  money  was  exempt 
from  legacy  duty  on  the  ground  that  it  was  to  be  applied  to  a 
purpose  merely  charitable.  The  Court  of  Chancery  had  settled 
a  scheme  holding  that  the  legacy  was  a  charitable  bequest,  and 
afterwards  the  Crown  claimed  legacy  duty,  and  the  question 
before  the  Court  of  Exchequer  was  whether  legacy  duty  was  pay- 
able where  a  Court  of  co-ordinate  jurisdiction  had  held  that  the 
legacy  was  a  charitable  bequest,  and  the  Court  held  that  the  duty 
was  not  payable.  The  acceptance  of  the  decision  of  another 
Court  and  the  decision  of  the  point  in  issue  are  different  things. 

The  Scotch  case  which  has  been  referred  to,  Baird  Trustees  y. 
Inland  Bevenue  (3),  was  on  this  very  point,  and  there  the  Court, 
consisting  of  the  Lord  President  and  Lords  Shand  and  Adam, 
decided  that  the  tax  was  payable.  The  Lord  President  said  (at 
p.  537) :  "  It  appears  to  me  that  in  the  construction  of  Taxing 
Acts  the  Court  must  always  take  it  for  granted,  where  these 
Acts  apply  to  the  whole  United  Ejmgdom,  that  the  words  used 
by  the  legislature  are  used  in  their  popular  and  ordinary  signifi- 
cation, and  are  not  technical  legal  terms,  belonging  to  one  system 

(1)  1  CJorinthians,  ch.  xiii.,  v.  3.  The         (2)  13  Jr.  C.  L.  Rep.  48. 
Greek  word  is  ayamjVf  which  is  trans-         (3)  25  Scottish  Law  Reporter,  633 
lated  **  love  "  in  the  Revised  Version.       15  So.  Sess.  Gas.  4th  Ser.  482. 
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1888        of  jurispnidence,  which  may  exist  in  one  part  of  the  United 

ThbQuxen  Kingdom  and  not  in  another.    The  occurrence  of  snch  technical 

Goiufis-     terms  as  these  in  a  Taxing  Act  would  have  the  most  disturbing 

8I0HIB8  OF    and  confusing  effect,  and  it  would  be  very  difficult  indeed  to 

'  administer  such  a  statute  as  applicable  to  the  whole  United 

c.  J.  '  Kingdom.  And  accordingly  we  always  find  in  these  Taxing  Acts 
that  the  words  used  are  words  of  ordinary  meaning  which  axe 
understood  by  everybodyy  whether  in  England,  Scotland,  or 
Ireland,  in  the  same  sense.  To  endeavour  therefore  to  import 
into  the  construction  of  this  statute  the  meaning  attached  to  the- 
word  '  charity '  in  certain  classes  of  cases  that  have  occurred  in 
the  Court  of  Chancery  in  England  would  be  in  direct  contradic- 
tion to  the  principle  which  I  have  just  stated.  Of  course  if  the 
statute  itself  affixes  a  particular  meaning  or  interpretation  to  a 
word  of  ordinary  popular  use,  it  must  receive  the  meaning  which 
the  statute  gives  it,  but  if  there  is  nothing  to  interpret  it  in  the 
statutory  sense — if  there  is  no  interpretation  clause,  and  no 
context  to  shew  that  the  word  is  used  in  other  than  its  ordinary 
sense — then  we  are  bound  in  administering  the  statute  to  give  it 
that  ordinary  sense,  and  no  other. 

**  It  appears  to  me  that '  charity '  and  *  charitable '  have  one 
sense  and  one  only  in  ordinary  and  popular  use.  Charity  is  re- 
lief of  poverty,  and  a  charitable  act  or  a  charitable  purpose 
consists  in  relieving  poverty,  and  whatever  goes  beyond  that  is 
not  within  the  meaning  of  the  word  *  charity  *  as  it  occurs  in  this 
statute.  The  Court  of  Chancery,  as  we  know,  has  extended  the 
use  of  the  word  *  charity  *  to  very  different  purposes — ^to  purposes 
of  general  benevolence  and  of  public  utility — ^but  I  think  it  is 
quite  impossible,  where  we  are  applying  the  proper  rule  of  con- 
struction to  a  Taxing  Act,  to  give  it  any  such  meaning  here.'* 
Lords  Shand  and  Adam  assented  to  that  view  of  the  construction 
of  the  Act.  In  my  opinion  that  decision  is  directly  in  point  here^ 
for  the  words  and  object  of  the  two  different  sections  of  the 
same  Act  on  which  the  two  cases  arise  are  substantially  the 
same.  That  was  the  decision  of  a  Scotch  Court  of  Appeal,  and 
any  decision  of  such  a  Court  is  entitled  to  the  greatest  deference* 
I  agree  with  the  decision,  but  even  if  I  did  not  I  should  think 
myself  bound  to  foUow  it  in  a  case  like  the  present,  where  the 
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paint  arises  on  the  construction  of  a  general  statute,  and  any       1888 
difficulty  which  may  arise  can  be  settled  by  the  House  of  Lords  ThbQuxbT 
by  a  decision  which  will  be  binding  on  the  Courts  in  all  three     qovmo- 

kingdoms.  sioirBBBOF 

^  JjrooMB  Tax. 

The  decision  in  CvJlen  v.  Attorney-Oeneral  for  Ireland  (1)  has       

no  real  bearing  on  the*  present  case.    There  the  question  was        c.j. 
whether  a  bequest  intended  to  be  applied  to  a  charitable  purpose, 
which  did  not  appear  on  the  &ce  of  the  will,  was  exempt  from 
legacy  duty,  and  the  House  of  Lords  held  that  it  was  not.    Lord 
Westbury  said  (at  p.  198) :  **  The  question  then  arises,  what  is  the 
meaning  of  the  words  in  the  statute  that  has  been  referred  to. 
The  object  of  that  portion  of  the  statute  is  to  charge  testamentary 
gifts  with  certain  rates  of  duty,  according  to  the  existence  or 
the  absence  of  relationship  between  the  testator  and  the  donee. 
'Now  a  gift  by  will,  or  a  legacy  by  will,  inyolyes,  of  necessity, 
certain  things,  not  only  a  description  of  the  subject  given,  but 
also  a  nomination  or  description  of  the  individual  to  take,  or  the 
purpose  which  is  to  be  answered  by  the  legacy.    If  there  be 
therefore  a  gift  to  A.,  and  if  there  be  a  collateral  matter  which 
renders  A.  bound  to  apply  the  subject  of  the  gift  to  some  pur- 
pose not  to  be  found  within  the  expression  of  the  gift,  and  the 
obligation  arises  not  on  the  face  of  the  will  or  by  virtue  of  the 
^will,  but  arises  &om  something  aliunde,  it  foUows  of  necessity 
that  the  person,  or  the  purpose  to  be  benefited,  cannot,  with  any 
correctness  of  language,  be  denominated  a  legatee  or  a  testa- 
mentary purpose."    In  that  case  the  legatees  were  not  bound  by 
the  will  to  carry  out  the  intentions  of  the  testatrix,  on  the  con- 
trary the  bequest  was  to  individuals  as  individuals. 

For  the  reasons  I  have  given  I  am  of  opinion  that  the  conten- 
tion on  behalf  of  the  Crown,  is  correct,  and  that  the  rule  for  a 
mandamus  ought  to  be  discharged. 

Grantham,  J.  In  this  case,  which  is  one  of  considerable  im- 
portance, I  have  the  misfortune  to  differ  from  the  Lord  Chief 
Justice,  and  I  do  so  with  some  diffidence,  owing  to  the  respect  I 
feel  for  his  opinion  and  for  the  opinion  of  the  Court  of  Appeal 
in  Scotland. 

(1)  Law  Rep.  1  H.  L.  190. 

T  2  2 
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1888  The  conclusion  at  which  I  have  arriyed  is  that  the  Scotch 


Grantham,  J. 


ThbQuxem   Court  in  Baird  Trustees  v.  Inland  Bevenue  (1)  took  too  narrow  a 

Comns-     ^®^  ^^  *^®  construction  of  the  statute,  and  moreover  their  ob- 

8I0NER8  OF    gervatious  were  confined  to  s.  88,  Sched.  C,  which  is  narrower  in 

Inoohb  Tax. 

its  terms  than  the  clause  on  which  the  present  case  depends. 
The  Act  was  passed  by  both  Scotch  and  English  representatiyes. 
It  was  passed  for  the  benefit  of  the  Government,  and  the  draftsman 
must  have  known  the  intention  of  the  Government  with  regard  to 
these  duties.    The  Government  has  the  Act  framed  and  then 
grants  allowances  to  the  Moravian  body  in  respect  of  these  rents 
and  profits ;  that  is  the  action  of  those  who  passed  the  Act,  and 
made  it  law.  I  do  not  think  it  can  be  the  case  that  the  Government 
has  constantly  misinterpreted  the  Act.    I  confess  that  I  am  not 
much  struck  with  the  argument  based  on  the  Irish  cases  which 
have  been  referred  to ;  I  agree  with  the  Lord  Chief  Justice  as  to 
them,  for  in  those  cases  a  more  limited  question  was  raised.    We 
must  look  at  the  sections  applicable  to  the  deed  by  which  this 
property  is  settled.    Sched.  A.,  dealing  with  taxation  on  land, 
provides  for  the  granting  of  allowances  ^^on  the  rents  and  profits 
of  lands,  tenements,  hereditaments,  or  heritages  belonging  to  any 
hospital,  public  school,  or  almshouse;"  clearly  that  does  not 
apply  to  a  charity  as  defined  by  the  Lord  President  in  Baird 
Trustees  v.  Inland  Bevenue.  (2)    It  is  clear  that  Sched.  A.,  is  not 
confined  to  institutions  for  the  relief  of  poverty,  for  it  was  held 
in  BlaJce  v.  Mayor  of  London  (8)  that  the  City  of  London  School 
was  a  public  school  within  the  meaning  of  the  Act,  although  a 
great  part  of  its  revenue  is  derived  from  payments  made  by  pupils 
for  instruction.    In  the  public  schools,  commonly  so  called,  very 
few  of  the  poorer  classes  receive  their  education ;  take  for  instance 
the  case  of  Eton  College  which  it  turns  out  on  inquiry  is  treated 
as  exempt    A  hospital  also  is  not  in  all  cases  necessarily  for  the 
relief  of  poverty.    The  Act  then  goes  on  to  extend  the  exemption 
by  the  words  "  or  vested  in  trustees  for  charitable  purposes."  That 
this  means  something  ejusdem  generis  with  the  words  preceding 
is  shewn  by  the  last  clause  of  s.  61,  which  refers  to  "  such  school. 


(1)  25  Scottish  Law  Reporter,  635 ;      15  So.  Sess.  Cas.  4th  Ser.  682. 

15  So.  Sess.  Cas.  4th  Ser.  682.  (3)  18  Q.  B.  D.  437 ;  affirmed  19 

(2)  25  Scottish  Law  Reporter,  538 ;      Q.  B.  D.  79. 
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hospital,  or  almshonse,  or  other  trust  for  charitable  purposes."        1888 
I  think  that  here,  dealing  with  the  taxation  of  lands,  we  have   thbQueen" 
nothing  to  do  with  any  narrower  sense  in  which  Sched.  C,  which      qq^^b- 
deals  with  money,  may  have  been  interpreted.    I  do  not  think    monms  of 

there  is  anything  in  the  case  of  Morice  v.  Bishop  of  Durham  (1)  to       

shew  that  we  ought  to  interpret  the  word  "  charitable  "  here  in  ' 
the  narrower  sense  referred  to  in  the  passage  from  the  judgment 
of  Sir  William  Grant  which  has  been  read  by  the  Lord  Chief 
Justice.  It  is  said  that  decisions  on  43  Eliz.  c.  4,  have  no  ap- 
plication because  that  is  only  an  English  statute,  but  since  the 
Union  all  Acts  relating  to  Scotland  are  passed  in  England,  and 
I  think  that  if  there  is  no  interpretation  clause  lixniting  its 
meaning,  a  statute  should  be  interpreted  as  it  would  be  under- 
stood where  it  is  passed. 

Por  these  reasons  I  am  of  opinion  that  we  ought  not  to  follow 
the  decision  of  the  Scotch  Court  in  Baird  Trustees  v.  Inland  , 
Bevenue  (2),  and  that  the  exemption  which  is  claimed  ought  to  be 
allowed. 

The  Court  being  equally  divided,  Grantham,  J.  withdrew  his 

judgment 

Bule  discharged. 

P.  B.  H. 
The  Moravian  trustees  appealed. 

Crackanthorpe,  Q.Cy  and  Bosanquet,  Q.C.y  (Bussell  Boberis,  with 
them),  for  the  appellant. 

Sir  Edward  Clarke,  8.O.,  and  A.  V.  Dicey,  contra. 

Our.  adv,  vuU. 

1888.  Dec  21.  Lobd  Esheb,  M.B.    This  case  raises  a  question 

between  the  Crown  and  certain  bodies  of  people  which  in  one 

view  may  be  of  the  greatest  importance.    The  question  is  raised 

between  the  Crown  and  the  trustees  of  a  certain  body  called  the 

Moravians,  who  demand  certain  allowances  under  Schedule  A.  of 

the  Income  Tax  Acts,  in  respect  of  duties  which  the  Crown  has 

received  on  property  of  the  society.    We  have  to  determine  what 

(1)  9  VcB.  399. 
(2)  25  Scottish  Law  Reporter,  533 ;  15  Sc.  Sess.  Cos.  4th  Ser.  682. 
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ifl  the  oonstniction  of  the  statate,  and  whether,  on  that  constmc- 
QvmMM  tion,  the  society  are  entitled  to  the  allowance. 

It  has  been  stated,  on  the  anthority  of  the  Conit  of  Appeal  in 
j^^  ^    Scotland,  that  where  there  is  an  imperial  statute,  applicable  to 

the  three  kingdoms,  it  mnst  be  construed  according  to  its  popolar 

meaning — ^not  loosely  or  hypothetically — but  as  people  of  ordi- 
nary education  and  intellect  would  understand  it.  I  should  not 
state  this  quite  in  the  same  way,  for  I  should  apply  the  rule 
whether  the  statute  to  be  construed  were  an  imperial  statute  or 
not,  unless  there  is  something  wluch  obliged  another  constmc- 
tion  to  be  put  upon  it.  But  then  it  is  said  that  the  words  used  in 
a  statute  may  hare  acquired  a  technical  or  secondary  meaning 
which  must  be  adopted.  I  think  in  such  a  case  it  must  be 
shewn  that  they  have  obtained  that  meaning  not  in  some  parti* 
cular  district  or  with  some  limited  body  of  persons,  but  with  as 
large  a  body  as  would  have  to  use  them  in  respect  of  the  subject- 
matter  with  which  they  deal.  In  the  case  of  a  statute,  if  it  is  one 
that  deals  with  the  whole  of  the  United  Kingdom,  we  should  have 
to  see  if  the  technical  meaning  which  has  gained  reception  has 
done  so  with  as  large  a  body  as  that  to  which  the  statute  applies, 
that  is,  with  the  educated  people  of  Great  Britain  and  Ireland. 
So  that  if  we  find  the  technical  meaning  accepted  by  a  limited 
portion  only  of  those  people,  that  is  not  a  sufficient  acceptance  to 
override  the  commonly  accepted  meaning  of  the  words.  I  agree, 
therefore,  entirely  with  the  construction  of  this  statute  adopted 
by  the  Court  of  Appeal  in  Scotland,  although  we  are  not  bound 
by  it.  We  look  carefully  to  the  decisions  of  such  Courts  for 
assistance,  and  I  have  read  both  the  decisions,  that  of  the  Court 
in  Scotland  and  the  Court  in  Ireland,  and,  without  being  bound 
by  either,  my  rule  of  cx>nstruction  accords  with  that  applied  in 
the  former  case. 

It  is  said  this  phrase  has  acquired  a  technical  meaning,  and  I 
think  that  is  so.  In  the  Court  of  Chancery  the  judges  hare 
looked  to  the  Statute  of  Elizabeth  as  a  means  of  determining  the 
extent  of  their  jurisdiction.  If  the  meaning  given  by  the  Court 
of  Chancery  to  the  phrase  "  charitable  purposes  "  is  the  same  as 
the  popular  meaning  the  decisions  of  that  Court  would  be  a 
guide  to  us.    If  it  goes  beyond  the  popular  meaning,  to  adopt 
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it  would  be  a  breach  of  the  canon  which  I  have  stated  I  adopt,        1888 
because  that  would  be  to  apply  an  interpretation  which  does  not  ThiQubsn 
bold  for  the  whole  of  the  United  Kingdom.     It  is  not  said  the     oo^iaa. 
Court  of  Chancery  have  put  this  interpretation  on  the  words  as  ^sionbm  of 

.  .  ^  Income  Tax. 

they  occur  in  this  particular  statute,  and  we  cannot  use  the       — 
interpretation  of  one  statute  in  construing  another  not  made  with 
the  same  intent. 

Then  comes  the  question,  what  is  the  popular  meaning  of  the 
words  ?  Allowances  are  to  be  made  in  respect  of  the  duties  on 
the  rents  and  profits  of  lands,  tenements,  hereditaments,  or  heri- 
tages vested  in  trustees  for  **  charitable  purposes,  so  far  as  the 
6ame  are  applied  to  charitable  purposes."  The  intention  of  the 
donor  must  be  an  ingredient,  for  the  funds  do  not  arise  at  the 
moment  that  the  trust  is  instituted.  What  is  the  meaning  of 
purposes  ?  Something  intended  to  be  done  and  for ''  charitable 
purposes,"  means  for  a  charitable  thing  to  be  done.  What,  then, 
is  the  scope  of  "  charitable  purpose  ?"  Does  it  or  does  it  not 
mean,  in  a  limited  sense,  the  gift  of  money  or  something 
material,  to  be  given  to  a  person  for  the  relief  of  his  physical 
necessities.  Using  the  words  in  this  limited  sense,  without 
reference  to  other  words  in  the  statute,  would  shut  out  thd  educa- 
tion of  poor  people.  If  you  use  the  words  for  something  given  to 
persons  for  physical  needs  only,  however  poor,  however  much  in 
want  they  may  be,  nothing  but  their  mere  physical  wants  would 
be  dealt  with.  I  do  not  think  to  any  educated  mind  the  words 
would  appear  to  be  so  limited.  If  you  give  to  the  words  the 
larger  sense  given  to  similar  words  in  the  Court  of  Chancery, 
it  would  include  almost  anything  given  for  a  public  purpose,  and 
would  include  many  things  which  would  be  beyond  the  interpre- 
tation of  the  words  among  ordinary  educated  people,  such  as  a 
grant  of  money  to  supply  waterworks  to  such  towns  as  Manchester 
or  Liverpool.  One  must  try  and  see  whether  one  can  paraphrase 
the  expression  and  give  a  definitioti  which  may  be  of  practical 
use.  It  must  not  be  so  limited  as  the  first  view  that  I  stated 
would  make  it,  nor  so  large  as  the  second.  I  cannot  help  think- 
ing that  in  the  minds  of  all  ordinary  persons  charity  implies  the 
relief  of  poverty,  and  I  think  there  must  be  in  the  mind  of  thQ 
donor  an  intention  to  relieve  poverty.    It  is  not  the  mere  fact 
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1888        that  the  person  who  receives  what  is  given  is  poor  that  consti- 

"thbQumn  tat^  a  charity.     A  gift  to  a  son  or  a  poor  relation  is  not  a  gift  by 

OoKMis-     ^*y  ^^  charity,  but:by  reason  of  the  relationship.  The  paraphrase, 

gioNEBs  OF    therefore,  which  I  adopt,  is  this.    Allowances  are  to  be  made  in 

'  respect  of  the  duties  on  the  rents  and  profits  of  lands,  tenements, 

^  *''  '  '  hereditaments,  or  heritages  vested  in  trustees  when  the  rents  and 
profits  are  given  in  trust  to  be  expended  in  assisting  people  to 
something  considered  by  the  donor  to  be  for  their  benefit,  and 
which  assistance  the  donor  intends  shall  be  given  to  people  who, 
in  his  opinion,  cannot  without  such  assistance,  by  reason  of 
poverty,  obtain  that  benefit,  and  where  the  intention  of  the  donor 
is  to  assist  such  poverty  as  the  substantial  cause  of  his  gift. 

Taking  that  definition  we  must  consider  whether  each  case  as 
it  arises  comes  within  it.  It  is  obvious  that  there  is  no  limita- 
tion to  physical  want,  and  also  that  a  desire  to  give  spiritual  or 
religious  assistance  would  not  necessarily  be  included.  There 
may  be  a  desire  to  convert  the  richest  people,  and  so  a  religions 
object  is  not  necessarily  a  charitable  one.  But  a  charitable 
purpose  is  not  the  less  so  because  it  is  religious.  Take  again  the 
case  of  education.  Where  the  purpose  is  not  to  educate  the  poor, 
charity  does  not  come  in.  The  large  schools  and  universities  of 
this  kingdom  are  not  all  charities,  though  no  doubt  there  are 
many  schools  which  are  charities  in  which  assistance  is  given  for 
the  purpose  of  educating  poor  persons.  Now  comes  the  question 
whether  the  three  purposes  for  which  this  money  was  given  come 
within  the  definition.  If  I  thought  that  the  first  of  these  was  a 
purpose  to  convert  rich  heathen  or  heathen  without  regard  to 
their  poverty,  I  should  think  it  not  within  the  definition.  But  I 
have  read  the  trust,  and  it  seems  to  me  to  be  for  the  religious 
instruction  of  poor  heathen  who  but  for  that  would  not  get  such 
instruction.  Another  part  of  the  trust  is  for  the  education  of  the 
children  of  missionaries.  In  this  case  I  think  the  donor  intended 
the  assistance  to  be  given  because  of  the. poverty  of  the  mission- 
aries. As  to  the  choir-houses,  I  can  see  clearly  that  the  donor 
thought  he  would  be  benefiting  people  who  required  it  by  reason 
of  their  poverty.  I  have  come  to  the  conclusion,  therefore,  that 
this  case  comes  within  the  canon  I  have  stated,  and  that  the 
allowances  ought  to  be  made.    It  is  obvious  that  we  cannot  lay 
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down  a  rale  and  say  that  it  shall  apply  to  all  cases,  but  that  each        isss 

indiyidoal  case  must  be  decided  on  its  own  facts.  Tub  Qusen 

I  agree,  therefore,  with  the  Lord  Chief  Justice  as  to  the  inter-  qq^os- 

pretation  which  should  be  applied  to  the  words  of  the  Act,  but  I  skwbbs  op 

think  that  the  mode  of  applying  that  principle  to  the  trusts  of       

this  particular  case  was  not  sufficiently  brought  to  his  notice. 

Fby,  L.  J.  The  question  before  us  arises  upon  an  application 
for  allowances  under  the  Income  Tax  Act  of  1842,  which  permits 
allowances  on  the  rents  and  profits  of  lands,  tenements,  heredita- 
ments, or  heritages  belonging  to  any  hospital,  public  school,  or 
almshouse,  or  vested  in  trustees  for  charitable  purposes.  Yery 
similar  words  are  found  in  the  earlier  Acts,  from  that  of  1799 
onwards.  In  1842  was  passed  the  general  statute  regulating  the 
income  tax.  In  1853  the  Income  Tax  Acts  were  for  the  first 
time  applied  to  Ireland.  In  1885  was  passed  the  particular 
statute,  incorporating  that  of  1842,  under  which  the  charge  in 
question  was  made.  We  have,  therefore,  four  points  of  time  at 
which  it  might  be  argued  that  the  proper  interpretation  then 
current  should  be  put  on  the  words.  We  may  look  either  to 
1799  when  the  words  were  first  introduced,  to  1842,  when  we 
find  the  words  in  the  guiding  Act ;  to  1853,  when  for  the  first 
time  the  Act  was  applied  to  all  the  three  kingdoms ;  or  to  the 
year  1885,  when  the  particular  Income  Tax  Act  was  passed  under 
which  the  duty  is  claimed.  To  my  mind  it  is  immaterial  which 
of  the  four  periods  we  take,  because  I  think  the  meaning  was 
the  same  at  each  period,  and  I  only  allude  to  the  matter  to  shew 
that  the  discussion  as  to  the  true  point  of  time  has  not  escaped 
me. 

There  are  some  rules  of  construction  to  which  it  is  convenient 
to  refer.  The  words  of  a  statute  are  to  be  taken  in  their  primary, 
and  not  in  their  secondary,  signification.  If,  therefore,  the 
words  are  popular  ones  they  should  be  taken  in  a  popular  sense, 
but  if  they  are  words  of  art  they  should  be  prima  facie  taken  in 
their  technical  sense.  That  was  laid  down  by  Lord  Wensleydale 
in  Burton  v.  Beevdl  (1),  where  he  says :  *'  When  the  legislature 
uses  technical  language  in  its  statutes,  it  is  supposed  to  attach 

(1)  16  M.  &  W.  807. 
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1888        to  it  its  technical  meaning,  unless  the  contrary  manifestly  ap- 

TBEQvm]  poars."     That  rule  is  not,  in  my  opinion,  the  less  applicable 

Qf^^gjg,     when  the  words  have  a  distinct  technical  meaning  and  a  yagne 

Bxo»ini8  OT    popular  one.    The  second  rule  is  that,  where  the  words  occur 

in  a  statute  imposing  taxation  throughout  the  three  kingdoms, 

they  should  be  construed  so  as  to  make  the  incidence  of  the 
taxation  alike  in  all  three  kingdoms.  This  was  considered  in 
Lord  Saltcun  y.  Lord  Advocate.  (1)  If,  therefore,  the  words 
used  in  their  technical  sense  would  produce  inequality  and  con- 
strued in  their  popular  sense  equality,  the  latter  must  be  taken* 
That  rule,  of  course,  has  no  application  if  the  words  be  words  of 
technical  meaning,  and  when  applied  to  all  three  kingdoms 
produce  the  like  effect.  Now  in  this  section  the  words  **  heredita- 
ments or  heritages ''  are  used,  the  one  a  technical  English,  and  the 
other  a  technical  Scotch  word.  Besides  these  the  words  **  tene- 
ments," 'tested,"  ^'trustees,"  are  strictly  speaking  words  of  art, 
and  so  I  think  are  the  words  "  charitable  purposes."  Trusts  for 
charitable  purposes  are  a  well-known  subject  of  equitable  juris- 
diction in  all  courts  that  administer  equity  in  all  the  three  king- 
doms. They  were  words  of  familiar  meaning  in  the  Court  of 
Chancery,  and  are  used  and  explained  in  numerous  cases.  The 
same  is  true  of  the  Court  of  Chancery  in  Ireland,  and  of  the  Court 
of  Session  in  Scotland.  The  conclusion,  therefore,  at  which  I 
arrive,  is  that  they  are  well-known  technical  words,  haying  the 
same  meaning  in  all  three  kingdoms. 

To  support  this  conclusion  I  think  it  will  be  proper  to  refer  a 
little  more  in  detail  to  each  of  the  three  kingdoms.  In  England  it 
is  well  known  that  before  the  Reformation  a  large  amount  of 
property  was  vested  in  persons  who  were  bound  to  apply  it  to 
pious  uses.  After  the  Reformation  many  of  these  were  considered 
superstitious,  and  therefore  illegal.  The  residue,  which  were  not 
considered  superstitious,  embraced  a  large  area  and  included  a 
great  many  purposes  which  were  not  strictly  pious. 

Again,  it  is  well  known  that  large  masses  of  property  were 
alienated  firom  the  monasteries  and  fell  some  into  the  hands  of 
private  persons,  and  some  into  the  hands  of  the  Crown ;  and  that 
by  legislation  of  the  reigns  of  Henry  YIII.  and  Edward  YL, 

(1)  3  Mfecq.  659. 
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property,  formerly  of  ecclesiastical  institutions^  was  placed  in  the       168S 
hands  of  the  Grown  in  order  to  dedicate  it  to  what  were  then  tki  Quben 
described  as  ''godly  uses/'    In  this  way  during  those  reigns     oousifr* 
and  in  that  of  Elizabeth  there  were  founded  a  large  number  of    wokkm  of 
charitable  institutions,  educational^  eleemosynary,  and  other.    It*      — 
was  found  during  the  reign  of  Elizabeth  that  grave  abuses  had 
arisen,  and  a  statute,  43  Eliz.  c.  4,  was  passed,  to  which  I  think 
I  am  bound  to  refer,  because  it  is  a  declaration,  not  by  the  Court 
of  Chancery,  but  by  the  legislature,  of  the  sense  in  which  ^  cha- 
ritable intents  "  was  then  used,  a  sense  in  which,  in  my  opinion, 
it  has  been  used  down  to  the  present  time. 

Now  that  statute  enumerates  a  number  of  objects  for  which 
lands  and  property  had  been  given,  which  nevertheless  had  not 
been  employed  ''  according  to  the  charitable  intent  of  the  givers 
and  founders  thereof,  by  reason  of  frauds,  breaches  of  trust,  and 
negligence."  To  my  mind  it  is  impossible  to  read  those  words 
and  not  see  that  the  legislature  have  declared  that  the  donations 
recited  have  been  given  with  a  charitable  intent,  and  are  there- 
fore charities.  It  is  not  necessary  to  go  through  the  whole  of 
the  statute,  it  is  sufficient  to  notice  that  the  uses  to  which  the 
property  mentioned  in  the  recitals  is  devoted  are  described  as 
''charitable  and  godlie,"  as  "the  charitable  uses  and  intents 
before  rehearsed,"  and  as  the  "  charitable  uses  before  expressed.'' 
That,  in  my  opinion,  is  a  legislative  affirmation,  not  that  there 
are  no  other  objects  of  charity,  but  that  those  which  are  men- 
tioned in  the  preamble  are  charitable  uses.  It  is  not  a  definition 
for  the  purposes  of  the  Acts  but  a  statement  of  the  law  by  the 
legislature.  The  effect  of  the  statute  was  remarkable.  The  Court 
of  Chancery  had  before  that  time  jurisdiction  in  matters  relating 
to  charity,  but,  so  far  as  I  can  ascertain,  what  was  charity  was  a 
matter  open  to  discussion.  The  Court  however  found  in  the  words 
to  which  I  have  referred  a  declaration  of  the  meaning  of  the 
legislature,  and  thenceforth  "charity"  meant,  in  all  Courts  which 
had  to  do  with  the  subject,  but  mainly  in  the  Court  of  Chancery, 
because  it  was  mainly  concerned  with  the  subject,  all  the  uses 
and  intents  mentioned  in  the  preamble  to  the  statute  and  all 
uses  and  intents  analogous  to  them.  Further  than  that  the 
statute,  on  the  construction  of  a  part  of  it  to  which  it  is  not 
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1888        necessary  to  refer,  was  held  to  have  enlarged  the  powers  of  tes- 

Thb  QuiEK  tators  and  modified  the  Statute  of  WUls  passed  in  the  reign  of 

CoMMis-     Henry  VIIL     From  the  time  of  this  statute  the  expressions 

iN^lffiT^  "^^^*^^1®  ^^"  "charitable  purposes"  "charitable  trusts," 

•have,  in  my  opinion,  had  a  well  ascertained  signification  in 

English  law.  Of  this  a  remarkable  proof  is  the  interpretation 
put  on  a  statute  passed  subsequently,  alio  intuitu,  the  statute 
9  Geo.  2,  c.  36.  (I)  This  was  passed  to  put  a  fetter  on  the  power 
of  disposition  in  favour  of  charities,  and  recites  that  "  public 
mischief  has  of  late  greatly  increased  by  many  large  and  im* 
provident  alienations  or  dispositions  made  by  languishing  or 
dying  persons,  or  by  other  persons,  to  uses  called  charitable  uses,*' 
and  it  subsequently  referred  to  them  as  charitable  uses.  When 
the  Court  required  to  find  the  ambit  and  extent  of  the  "  charit- 
able uses"  referred  to  in  that  statute  they  found  them  to  be 
co-extensive  with  those  of  the  Statute  of  Elizabeth  and  others 
analogous  to  them.  A  more  recent  illustration  is  afforded  by 
9  &  10  Vict.  c.  59,  which  was  intended  to  relieve  Jews  from 
difficulties  under  which  they  laboured  in  consequence  of  their 
professing  a  religion  other  than  the  Christian  religion.  The 
words  "  charitable  purposes  "  are  there  used  in  a  way  that  shews 
they  were  intended  to  be  coterminous  with  their  use  in  the 
Statute  of  Elizabeth.  I  think,  therefore,  that  in  1842,  in  1853, 
as  well  as  at  earlier  dates,  trusts  for  charitable  uses  had  in  Eng- 
land a  well  ascertained  meaning,  and  that  the  meaning  of  the 
words  "  trustees  for  charitable  uses  **  is  as  well  ascertained  as  that 
of  any  other  expression  in  the  English  law. 

Next  with  regard  to  Ireland.  There  are  many  reported  cases, 
but  it  is  enough  for  me  to  point  out  that  in  Powerseourt  v.  Potcer^- 
cov/rt  (2) ;  Incorporated  Society  v.  Richards  (3)  ;  Attomey-Qeneral 
V.  Bagot  (4)  and  AUorney^General  v.  Ddaney  (5)  the  Courts  of 
Ireland  have  taken  the  same  view,  and  that  the  expressions  we 
are  considering  have  exactly  the  same  meaning  and  cover  the 
same  area  as  they  are  held  to  do  in  this  country. 

As  to  Scotland,  undoubtedly  charitable  trusts  and  charitable 

(1)  Partly  repealed  by  the  Mort-         (2)  1  Moll.  616. 
main  and  Charitoble  Uses  Act,  1888         (3)  1  Dr.  &  War.  258. 
(61  &  52  Vict,  c  42).  (4)  13  Jr.  C.  L.  Bep.  48. 

(5)  Tr.  B.  10  C.  L.  104. 
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parposes  are  known  to  the  law  and  administered  by  the  Court       1888 
of  Session.      The  Scotch  Act  of  1633  to  which  Mr.  Crack-  thbQuben^ 
anthorpe  referred  us,  and  the  Trusts  (Scotland)  Act,  1867  (1),     qq^^ 
8. 16,  are  illustrations  of  this.    A&:ain,  numerous  cases  have  oc-    signers  of 

,  ,  ,      Incx)mb  Tax. 

curred  in  the  House  of  Lords  shewing  the  exercise  of  an  equit-       — 
able  jurisdiction  analogous  to  that  exercised  by  the  Court  of 
Chancery  in  England.    Of  these  Glephane  v.  Lord  Provost  of 
Edinhwrgh  (2)  and  Magistrates  of  Dundee  t.  PreAytery  of  Bun- 
dee  (3)  are  illustrations.     But  what  is  perhaps  even  more  to  the 
purpose  is  the  case  of  Glephane  y.  Lord  Provost  of  Edinburgh  (4), 
in  which  Lord  Westbury  says  (p.  420)  :  "  The  jurisdiction  of  the 
Court  of  Session  in  Scotland,  and  the  jurisdiction  of  a  Court  of 
Equity  in  England,  upon  the  subject  of  the  administration  of 
charitable  trusts,  are  one  and  the  same.    Undoubtedly  in  Eng- 
land we  have  had  a  greater  number  of  cases,  and  therefore  the 
principles  have  been  more  fully  developed.    The  rules  which 
have  been  laid  down,  and  the  authorities  in  England,  are  of 
course  not  binding  upon  the  Court  of  Session.    Yet,  as  they  are 
illustrations  of  the  same  principles  of  law,  I  daresay  that  when- 
ever an  opportunity  arises  the  Court  of  Session  will  deem  them 
entitled  to  great  respect  and  attention."     It  is  true,  as  was 
pointed  out  at  the  bar,  that  Lord  Westbury  was  not  a  Scotch 
lawyer.    If  I  were  at  liberty  to  canvass  the  importance  of  a  state- 
ment made  by  a  learned  Lord  in  giving  judgment,  I  should 
observe  that  the  case  had  been  twice  before  the  House,  and  that 
on  the  former  occasion  an  elaborate  decree  had  been  settled  and 
sent  back  to  the  Court  of  Session  to  work  out,  and  that  Lord 
Westbury  was  followed  by  Lord  Colonsay  who  did  not  express 
any  dissent.    Further  than  that  there  are  a  number  of  cases  in 
the  English  Courts  in  which,  there  having  been  charitable  dona- 
tions given  in  England  for  the  purposes  of  charities  in  Scotland, 
the  Court  has  handed  the  money  over  for  administration  in 
Scotland,  apparently  without  any  suspicion  of  any  difference  in 
the  manner  in  which  the  funds  would  be  dealt  with.   Further,  in 
the  argument  before  us,  though  the  suggestion  was  made,  no 

(1)  30  &  31  Vict.  c.  97.  (3)  4  Macq.  228. 

(2)  4  Macq.  603.  (4)  Law  Bep.  1  H.  L.,  Sc  417. 
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U88        illnstration  was  given  of  any  difference  viih  regard  to  the  deal- 

ThmQukei  iogs  of  tiie  Scotch  and  English  Courts.    The  conclosion  I  come 

Qa^^     to  is  that  the  words  having  the  same  technical  meaning,  and 

sioBKu  OF    producing  the  same  incidence  of  taxa'tion  in  the  three  kingdoms, 

—  '  I  am  bonnd  to  adopt  their  technical  mmning. 
F^.  I-'-  There  are  two  cases  to  which  it  is  proper  I  should  refer.  One 
is  Baird  Trtutees  y.  Lord  Advoeate  (1),  in  which  the  Scotch  Court 
of  Appeal  applied  the  popular  meaning  to  the  words  "  charitable 
pnrpoees."  I  need  not  say  that  if  thejndgment  had  shewn  that  the 
powers  of  the  Scotch  Courts  in  administering  charitaUe  trusts 
were  different  from  those  of  the  English  Courts  the  case  wonld 
he  of  very  great  importance  in  the  view  I  take  of  the  qnestion. 
This  was  not  done,  but  the  Ooort  adopted  the  view  that  a  popular 
meaning  should  be  put  on  the  words,  and  they  seem  to  me  to  have 
adopted  in  consequence  a  very  narrow  view  of  the  meaning  of 
the  words.  On  the  other  hand,  in  Attorney-General  t.  Ba^  (2), 
in  the  Irish  Court,  this  very  point  was  pressed  on  the  Conrt. 
The  case  arose  on  an  exemption  in  a  statute  imposing  a  duty  on 
legacies,  and  waa  closely  parallel  to  the  present  case.  The  Cooit 
took  the  view  that  I  take,  and  considered  that  "  trust  for  chari- 
table purposes  "  had  a  distinct  legal  meaning  which  should  be 
applied  to  an  ezemptioa  in  a  Taxing  Act.  These  decisions  being 
in  direct  conflict,  I  feel  tiee  &om  any  bias  to  follow  one  or  the 
other. 

Snch  appearing  to  me  the  true  meaning  of  the  words  taken 
alone,  is  there  anything  in  the  context  which  wonld  make  me 
put  some  other  meaning  on  them  ?  Upon  that  a  great  deal  of 
minnte  criticism  was  addressed  to  us.  It  was  said  that  unless 
a  narrow  meaning  is  put  on  the  words  "  vested  in  trustees  for 
charitable  purposes  "  the  words  are  tautologoue,  but  that  is  met 
by  the  fact  that  in  the  latter  part  of  the  section,  after  referring 
to  school,  hospital  or  almshouse,  the  trusts  are  described  as  other 
tmsts  for  charitable  purposes.  Then  an  argument  was  addressed 
to  OS  upon  the  fact  that  a  special  clanse  protecting  the  British 
Museum  which  was  introduced  into  the  earlier  Act  was  repeated 


s 


(1)  26  Scottish  Uw  Beporter,  633;  15  Sc.  Sesa.  Cas.  4tli  S 
(2)  13  Ir.  C.  L.  Bep.  4a 
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in  the  Act  of  1842,  after  the  decision  which  shewed  that  the       1888 
British  Mnsenm  was  a  charity.    I  do  not  attach  importance  to  the  Queen 
this.    It  is  not  likely  that  the  attention  of  the  legislature  was     ck>]^Mi8- 
diiected  to  the  point,  and  it  is  likely  that  the  trustees  of  the  j^^^r^^ 
British  Museum  would  prefer  a  clear  exempting  clause  to  the 
general  one  which,  as  we  have  seen,  is  open  to  obserration  and 
doubt 

According  to  my  view,  therefore,  we  ought  to  apply  to  these 
words  in  the  Act  the  well-known  technical  meaning  in  a]l  three 
kingdoms,  and  it  was  not  contended  that»  if  this  were  done,  the 
trust  deed  of  1813  does  not  create  a  charitable  trust.  I  therefore 
think  the  appellants  entitled  to  succeed ;  but  I  desire  to  make 
this  further  obseryation.  If  I  am  wrong,  and  a  popular  meaning 
is  to  be  put  on  th^  words,  then,  without  attempting  to  define  that 
meaning,  I  agree  with  the  Master  of  the  Bolls  that  the  objects  to 
which  the  money  is  dedicated  are  **  charitable  purposes." 

Lopes,  L.J.  If  I  agreed  entirely  with  the  judgments  which 
haye  been  delivered,  I  should  rest  satisfied  with  saying  I  con- 
curred, but  whilst  arriving  at  the  same  conclusion  as  the  Master 
of  the  Bolls  and  Fry,  L.  J.,  I  arrive  at  it  by  the  mode  of  reason- 
ing of  the  Master  of  the  Bolls,  and  am  unable  to  adopt  the 
reasoning  of  Fry,  L.  J. 

I  shall  not  allude  to  the  different  authorities  which  have  been 
cited,  enough  has  been  said  about  them. 

The  question  which  the  Court  has  to  determine  is  what  is  the 
true  meaning  of  the  words  '* charitable  purposes"  as  used  in 
Schedule  A,  rule  YL,  of  the  Income  Tax  Act,  1842.  We  have 
to  determine  whether  the  true  meaning  is  the  technical  meaning 
assigned  to  those  words  by  the  Court  of  Chancery  in  England,  or 
the  ordinary  and  popular  meaning  which  these  words  signify  in 
the  English  language.  K  the  ordinary  and  popular  meaning, 
what  that  meaning  is,  and  finally  whether  that  meaning  includes 
these  trusts. 

The  interpretation  given  by  the  Court  of  Chancery  to  the 
words  "  charitable  uses  "  would  clearly  include  this  society.  But 
I  cannot  think  that  the  legislature  intended,  in  an  Act  of  Par- 
liament which  was  to  apply  to  England,  Ireland  and  Scotland, 
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1888       and  having  for  its  object  the  taxation  of  the  people  of  England, 

The  Queen  Ireland  and  Scotland,  to  affix  a  special  or  technical  meaning  to 

CoMMiB-     these  words — a  meaning  adopted  by  the  Court  of  Chancery  in 

8IONBB8  OF    England  in  construing  instruments  containing  charitable  gifts, 

and  derived  from  the  Statute  of  Elizabeth,  which  was  a  statute 

relating  to  England  alone. 

There  are  other  reasons  which  make  me  think  the  technical 
meaning  is  not  to  be  adopted. 

In  the  actual  paragraph  of  Sched.  A.,  rule  YL,  where  the  ex- 
pression *^  charitable  purposes  "  occurs,  these  are  preceded  by  the 
words  ^*  rents  and  profits  of  lands,  tenements,  hereditaments,  or 
heritages  belonging  to  any  hospital,  public  school,  or  almshouse." 
If  the  technical  meaning  is  the  true  one,  the  enumeration  of 
hospital,  public  school  and  almshouse,  is  surplusage,  for  the  Court 
of  Chancery  would  include  all  of  them  within  charitable  purposes. 

This  observation  would,  I  believe,  apply  to  all  the  exemptions 
mentioned  in  the  Income  Tax  Act.  For  gifts  to  any  purposes 
specified  in  the  Statute  of  Elizabeth,  or  to  any  purposes  of  a 
similar  nature,  are  considered  by  the  Court  of  Chancery  to  be 
gifts  to  charitable  uses  within  the  Statute  of  Mortmain,  9  Geo.  2, 
c.  86.  Thus  all  gifts  for  public  purposes,  whether  local  or  general, 
are  gifts  to  charitable  uses. 

Again  I  cannot  think  that  the  legislature  intended  the  exemp- 
tion to  be  so  comprehensive  as  the  adoption  of  the  Chancery 
interpretation  of  charitable  uses  would  make  it.  I  cannot  think 
the  exemption  was  intended  to  include  ttLl  public  purposes, 
whether  local  or  general;  such,  for  instance,  as  the  erecting 
waterworks  in  a  particular  town  in  a  district.  But  this  would  be 
included  if  the  Chancery  definition  is  to  be  applied. 

The  Statute  of  Elizabeth  contains  a  statutory  declaration  of 
what  are  charitable  uses  for  the  purposes  of  that  Act,  and  the 
decisions  of  the  Court  of  Chancery  would  be  governing  decisions 
if  this  was  the  construction  of  a  will ;  but  they  do  not,  in  my 
opinion,  give  us  any  guide  as  to  the  meaning  of  ^'charitable 
purposes"  mentioned  in  an  Imperial  Taxing  Act.  It  is  the 
ordinary  and  popular  meaning  in  my  judgment  in  which  the 
expression  '^  charitable  purposes  "  is  used  in  this  Act  of  Parlia- 
ment. 
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But  what  does  the  expression  ^*  charitable  purponns  "  mean  in       1888 

the  English  language  in  its  ordinary  popular  sense.    It  would  tebQuekn 

be  difficult  to  give  an  exhaustive  definition.    I  may  say  I  agree  cJojJJ^. 

with  the  definition  given  by  the  Master  of  the  Eolls.    I  think  biohbm  op 

XITOOUS  X  AX* 

the  purpose  must  be  benevolent,  and  in  relief  of  those  in  want.  — 
I  mean  of  those  who  could  not  obtain  the  relief  or  benefit  other- 
wise. The  idea  of  poverty,  the  relief  of  those  in  want,  appears  to 
me  to  be  inseparably  connected  with  the  word  '^  charitable  "  in 
its  ordinary  and  popular  sense.  I  do  not  mean  only  bodily  want. 
I  should  include  mental  and  religious  want — want  of  education, 
both  secular  and  religious,  where  those  to  be  benefited  are  poor 
and  ignorant,  and  unable  to  obtain  the  benefit,  and  supply  the 
want  themselves.  The  application  of  funds  to  found  a  school  to 
teach  the  poor  and  ignorant,  unable  themselves  to  pay  for  and 
obtain  education,  would  be  a  charitable  purpose ;  or  to  found  a 
Sunday  school  where  the  poor  and  ignorant,  who  were  unable 
themselves  to  pay  for  such  instruction,  might  be  instructed  in  the 
Christian  religion,  would  be  a  charitable  purpose,  and  a  charitable 
purpose  within  the  Income  Tax  Act. 

In  this  case  the  Moravian  body,  or  the  trustees  of  the  Moravian 
body,  have  claimed  exemption  from  income  tax  in  respect  of 
certain  property,  which  is  in  the  hands  of  trustees  applicable 
to  three  purposes.  The  income  is  divided  into  four  parts, 
two  parts  are  to  be  diverted  to  heathen  missions,  one  part  to 
educational  purposes,  and  one  part  to  choir-houses,  where  people 
are  brought  up  for  the  purpose  of  becoming  missionaries, 
or  becoming  teachers  of  the  Moravian  tenets  in  this  and  other 
countries. 

Now,  I  assume,  these  are  all  purposes  which  could  not  be 
carried  out  without  the  income  in  question,  and  that  the  income 
is  used  in  the  education  and  instruction  of  those  who  could  not 
provide  this  education  and  instruction  for  themselves.  I  am  of 
opinion,  therefore,  that  the  income  is  applicable  and  is  applied 
to  charitable  purposes,  within  the  meaning  of  those  words  used 
in  the  Income  Tax  Act. 

If  the  education  and  instruction  were  intended  to  be  supplied 
and  were  supplied,  or  the  missions  were  to  be  sent  and  were  sent 
to  those  who  could  provide  the  education  and  instruction  for 

Yoi..  XXIL  Z  2 
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1888        themselves  the  case  would  be  very  diffeient,  and  I  should  think 
THBQuEanT"  would  not  come  within  the  exemption. 

r,  ^'  I  asrree  that  the  appeal  must  be  allowed. 

^^^^^  ^  ^  Appeal  aUawed. 

Solicitor  for  the  Moravian  trustees :  A.  E.  Francis, 
Solicitor    for    the    commissioners:  \The    Solicitor  of  Inland 
Bevemie. 


6IONBB8  0r 

Ikoomb  Tax. 


1888  CONSETT  WATERWOEKS  COMPANY  v.  BITSON. 

*^   '     '     Waterworks  Company — Indosure  Act  —  Separate   OvmersMp  of  Surfaux  and 

1889  Minerals — Compulsory  Furchase  —  Eight  to  work  Minerah — Damage  to 
Jan,  21.  Watemwrks—Bight  <^  Support— Waterworks  Clauses  Act^  1847  (10  &  11 

Vict,  c,  17),  ««.  18,  22,  23. 

By  an  Inclosure  Act  the  common  lands  of  a  manor,  the  fee  simple  of  which, 
with  the  mines  and  minerals  thereunder,  and  power  to  work  the  same,  had  pre- 
viously been  vested  in  the  lord  of  the  manor,  subject  to  certain  rights  of  common 
of  pasture,  were  inclosed  and  divided  into  allotments. 

The  Act  provided  that  the  lord  of  the  manor  should  enjoy  all  mines  and 
minerals  as  fully  and  freely  as  if  the  Act  had  not  passed,  without  paying 
damages  or  making  satisfaction  for  so  doing,  and  empowered  him  to  make  all 
convenient  ways,  and  for  that  purpose  to  remove  fences,  trees,  or  other  obstouo- 
tions. 

The  Act  further  provided  that  the  annual  rental  of  500  acres  (out  of  about 
20,000)  should  be  set  apart  to  provide  for  the  compensation  to  which  the 
allottees  might  thereafter  be  entitled,  any  deficiency  to  be  made  up  by  meaiifl 
of  a  rate  levied  upon  the  allottees. 

Afterwards  the  plaintiffs,  a  waterworks  company  incorporated  imder  an  Act 
of  Parliament,  which  incorporated  the  Lands  Glauses  Consolidation  Act,  1845, 
and  the  Waterworks  Clauses  Act,  1847,  purchased  compulsorily  from  the  repre- 
sentative of  the  allottee  land  forming  part  of  one  of  such  allotments,  and 
constructed  a  reservoir  thereon. 

The  defendant,  claiming  title  under  the  lord  of  the  manor,  gave  notice  to  the 
plaintiffs  of  his  intention  to  work  the  coal  xmder  such  land  within  forty  yards 
of  the  reservoir.  The  plaintiffs  did  not  offer  to  purchase  the  minerals,  and  the 
defendant  worked  the  coal  according  to  the  usual  course  and  practice  of  mining, 
and  thereby  caused  damage  to  the  reservoir.  The  plaintiffs  sued  in  respect  of 
such  damage : — 

Held  (by  Cave  and  A.  L.  Smith,  J  J.),  that  the  Inclosure  Act  did  not  empower 
the  lord  of  the  manor  and  his  representatives  to  work  the  minerals  in  such  a 
manner  as  to  let  down  the  surface. 

Held  (by  Cave,  J.),  that  the  plaintiffs  had  purchased  the  whole  of  the  allottee's 
interest,  namely,  the  ownership  of  the  surface  together  with  the  right  of  sup- 
port, and  the  defendant  had  only  the  same  right  as  he  had  had  before  the 
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porchase  by  the  plaintifGs,  namely,  the  rigkt  to  work  the  minerals^  leaving         iggg 
sufficient  to  support  the  surface,  and  therefore  the  plaintiffs  were  entitled  to 


recover.  ^  Cohobtt 

Held  (by  A.  L.  Smith,  J.),  that,  as  at  the  date  of  the  purchase  by  the  plaintiffs     Oohpaht 
the  surface  and  the  minerals  were  vested  in  different  owners,  and  the  plaintiffs  v. 

had  purchased  compulsorily  from  the  owner  of  the  surface,  and  had  given  no  ^^'i^^* 
notice  to  treat  in  respect  of  the  minerals,  all  that  they  were  entitled  to  was  the 
ownership  of  the  surface,  without  any  right  of  support  as  against  the  defendant, 
and  therefore  they  had  no  cause  of  action  for  damage  caused  by  the  working 
by  the  defendant  of  the  minerals  according  to  the  usual  course  and  practice  of 
mining,  and  were  not  entitled  to  recover. 

AcnoH  to  recover  damages  for  injury  to  the  reservoir  of  the 
plaintiff  company,  alleged  to  have  been  caused  by  the  acts  of 
the  defendant  in  working  coal  mines.  (1) 

The  case  came  before  the  Court  on  points  of  law  raised  on  the 
pleadings  under  Bules  of  Supreme  Court,  1883,  Order  xxv.,  r.  2, 
certain  admissions  of  fact  being  made  for  the  purpose  of  the 
argument 

The  facts  and  arguments  are  fully  stated  in  the  judgments. 

1888.  May  9, 10.  Sir  Henry  James,  Q.O.,  and  H.  F.  Manisty,  for 
the  plaintiffs. 

Sir  B^  WdjdeTf  A.O.,  Bigby,  Q.C.f  and  Danehweris,  for  the 
defendant. 

Our.  adv.  vult 

1889.  Jan.  21.    The  following  judgments  were  delivered — 

A.  L.  Smith,  J.  This  is  an  action  brought  by  the  plaintiffs 
against  the  defendant  for  having  by  mining  operations  let  down 

(1)  The  Waterworks  Clauses  Act,  By  s.  23:  **  If  before  the  expiration 

1847  (10  Sc  U  Yict.  c.  17),  s.  18,  of  such  thirty  days  the  undertakers 

excepts  from  conveyances  to  the  under-  do  not  state  their  willingness  to  treat 

takers  mines  and  minerals  unless  ex-  with  such  owner,  lessee,  or  occupier, 

pressly  purchased.  for  the  payment  of  such  compensatioD, 

Sect.  22  provides  for  the  giving  by  it  shall  be  lawful  for  him  to  work  the 

the  owner  of  the  minerals  of  thirty  said  mines,  and  to  drain  the  same,  by 

days'  notice  of  intention  to  work  the  means  of  engines  or  otherwise,  as  if 

minesorminerals  within  the  prescribed  this  Act  and  the  special  Act  had  not 

distance  (if  any),  or,  if  no  distance  is  been  passed,  so  that  no  wilful  damage 

prescribed,  within  forty  yards,  of  the  be  done  to  the  said  works,  and  so  that 

works,  and  empowers  the  imdertakers  the  said  mines  be  not  worked  in  an 

on  receipt  of  such  notice  to  take  the  unusual  manner." 
minerals,  making  compensation. 

Z  2                                             2 
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1889        the  surface  of  the  land  upon  which  the  plaintiff's  reservoir  stood, 
OoKSBTT     wherein  they  claimed  damages  and  an  injunction. 
^O^SIS?"      The  material  facts  necessary  for  determining  the  points  now 
«•         in  question  are  as  follows : — 
'    In  and  prior  to  the  year  1773  the  Lords  Bishops  of  Durham 

Jl»  Ii«  SDu.D|  J.  _         _  _ 

were  lords  of  the  manor  of  Lanchester  in  the  county  palatine  of 
Durham,  and  as  such  were  entitled  in  fee  simple  to  the  moors, 
commons,  and  waste  land  therein,  and  the  mines  and  minerals 
thereunder,  and  to  mine,  win,  work,  and  carry  away  the  same, 
subject  to  certain  rights  of  common  of  pasture  to  the  commoners 
thereon  appertaining. 

In  that  year  (viz.  1773)  an  Act  for  the  dividing  and  inclosing 
of  these  moors,  commons,  and  waste  lands,  and  for  allotting  the 
same  among  allottees,  was  passed  (1),  and  pursuant  thereto  divers 
allotments  were  made  to  the  different  allottees  therein  designated. 

One  of  these  allotments  was  made  to  George  Clavering,  the 
predecessor  in  title  of  John  Clavering,  as  having  a  right  of 
common  upon  the  moors  or  commons  appurtenant  to  his  freehold. 

The  plaintiffs  were  incorporated  by  the  Consett  Waterworks 
Act,  1860  (2),  which  incorporates  the  Lands  Clauses  Consolida- 
tion Act,  1845  (3),  and  the  Waterworks  Clauses  Act,  1847  (4), 
and  obtained  further  powers  imder  subsequent  Acts. 

In  the  year  1876  the  plaintiffs  purchased  compulsorily  from 
John  Clavering  the  site  upon  which  their  reservoir  is  built, 
being  some  of  the  land  allotted  to  George  Clavering  as  afore- 
said* 

The  defendant  claims  title  under  the  Lord  Bishop  of  Durham 
to  work  the  mines  and  minerals  under  the  plaintiffs'  property, 
and  on  September  13,  1878,  he  gave  notice  to  the  plaintiffs 
that  he  intended  to  work  the  coal  under  the  plaintiffs'  land 
within  a  distance  of  forty  yards  from  the  reservoir.  The  plain- 
tiffs did  not,  within  thirty  days  thereof,  or  at  all,  state  their 
willingness  to  treat  with  the  defendant,  whereupon  he  proceeded 
to  work  such  coal  according  to  the  usual  course  and  practice  of 
mining,  and  did  the  damage  complained  of,  and  hence  the  present 
action. 

(1)  13  Geo.  3,  c.  Ixvii.  (private  Act).  (3)  8  &  9  Vict.  c.  18. 

(2)  23  &  24  Vict.  c.  ex.  (4)  10  &  11  Vict,  c  17. 
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The  first  question  which  arises  is  this.     Is  the  Bishop  of       1889 
Durham^  and  consequently  the  defendant  (for  he  has  the  same  "coKrarr 
rights,  no  more  and  no  less  than  the  Bishop),  entitled  to  win  in  ^^J^JJ^ 
the  ordinary  and  accustomed  manner  the  minerals  lying  under         «• 

the  lands  allotted  to  the  Claverings  so  as  to  let  down  the  surface  ?       ' 

If  yes,  the  judgment  must  be  for  the  defendant. 

If,  however,  this  question  be  answered  in  the  negative,  then 
arises  the  further  question,  Are  the  plaintiffs  in  the  same  posi- 
tion, and  have  they  the  same  right  of  support,  as  the  Claverings  ? 

It  was  argued  on  the  defendant's  behalf  that  the  Bishop  had  a 
perfect  right  to  let  down  the  Claverings,  assuming,  as  is  admitted, 
that  the  working  was  according  to  the  usual  course  and  practice 
of  mining  at  the  time  of  such  mining,  and  also  that,  if  this 
proposition  was  not  established,  yet  the  plaintiffs,  on  account  of 
their  having  purchased  the  land  compulsorily  under  the  Lands 
Clauses  Consolidation  Act,  1845,  by  reason  of  the  Waterworks 
Clauses  Act,  1847,  were  not  entitled  to  the  support  of  the  sub- 
jacent minerals,  not  having  purchased  the  same. 

As  to  the  first  point,  this  depends  entirely  upon  what  is  the 
true  construction  of  the  Inclosure  Act  of  1773.  Is  the  lord  of 
the  manor  under  this  Act  entitled  to  work  his  mines  to  an  extent 
which  might  lead  to  the  utter  destruction  of  the  surface,  subject 
only  to  the  limited  compensation  therein  provided  for  the  damage 
so  done,  as  was  held  by  the  House  of  Lords  to  be  the  true  con- 
struction of  the  Inclosure  Act  then  under  discussion  in  the  case 
of  DuJce  of  Bucdeuch  v.  Wakefield  (1)  ?  or  is  he  only  entitled 
to  work  in  such  a  way  as  not  to  let  down  the  surface,  as  was  held 
by  the  House  of  Lords  fourteen  years  later  under  the  Inclosure 
Act  then  under  discussion  in  the  case  of  Love  v.  BeU  (2)  ? 

It  is  now  settled  and  undisputed  law  that  where  minerals  are 
separated  from  the  surface  the  mineral-owner  is  not  entitled  to 
let  down  the  surface,  unless  by  the  deed,  instrument,  or  Act  of 
Parliament,  by  which  the  minerals  are  severed  from  the  surface, 
it  appears  that  the  surface-owner  has  parted  with  the  right  of 
support,  or,  in  other  words,  that  the  mineral-owner's  right  to  get 
the  minerals  is  limited  to  getting  them  in  such  a  manner  as  not 
to  occasion  injury  to  the  surface-owner,  which  is  the  same  thing : 

(1)  Law  Bep.  4  H.  L.  377.  (2)  9  App.  Gas.  286. 


A.  L.  Smith,  J. 
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1889        see  per  Baggallay,  L.J.,  Bell  v.  Love  (1),  and  the  cases  there 
OoHSBTT     cited,  and  also  per  Lord  Blackburn  in  Davis  v.  Trehame  (2) ;  and 
^oS!^  this  was  not  disputed  at  the  Bar. 

^  «•  It  was  said,  however,  on  behalf  of  the  defendant,  that  the 

AiTsoir. 

Inclosure  Act  of  1773  did  give  to  the  Lords  Bishops  of  Durham 
the  right  to  let  down  the  surface,  the  compensation  therein 
stipulated  being  paid  for  so  doing.  It  was  pointed  out  by  Lord 
Selbome  in  Love  y.  BeU  (3)  that  the  person  who  made  such  a 
claim  had  the  burden  of  proof  thrown  upon  him,  and  that  he  did 
not  satisfy  such  burden  merely  by  shewing  that  there  were  words, 
however  large,  applicable  to  the  right  of  working  and  privileges 
connected  with  it,  and  compensation  to  be  paid  for  working  and 
for  the  use  of  those  privileges,  which  might  receive  full  effect 
consistently  with  the  right  of  support. 

No  one  denies  that  the  Bishops  of  Durham  had  and  have  the 
right  to  work  the  mines  and  minerals  under  the  land  in  ques- 
tion ;  the  point  is,  are  they  entitled  to  work  them  so  as  to  let 
down  the  surface  ?  Mr.  itigby  for  the  defendant  insisted  that 
the  reservation  clause  in  the  Act  of  1773  of  itself  gives  such 
right,  and,  if  not  of  itself,  that  it  certainly  does  so  when  coupled 
with  the  clauses  for  compensation.'  He  says:  '^Besides  the 
general  rights  given  to  the  Bishops,  look  at  the  absolute  right 
given  to  them  to  work  all  quarries  and  to  erect  buildings,  and 
so  on.  How  can  it  be  contended,"  says  he,  **  that  whereas  the 
Bishops  may  actually  work  all  quarries,  and  build  whatever 
buildings  they  may  desire,  and  thereby  permanently  destroy  or 
utilise  for  their  own  purpose  the  surface,  yet  that  they  may  not 
let  it  down,  an  insignificant  matter,"  he  says,  ^'  in  comparison  to- 
actually  taking  away  and  using  the  surfiEU^  by  quarrying  and 
perpetually  occupying  the  surface  by  buildings."  It  seems  te 
me  that  the  answer  given  by  Malins,  Y.C.,  in  Wakefield  v.  Duka 
of  Bucchach  (4)  is  very  apposite  to  this  argument.  The  Vice- 
Chancellor,  I  am  aware,  in  that  case  was  overruled  in  the  House 
of  Lords.  He,  however,  as  to  this  point  says :  '^  There  is  this 
remarkable  distinction  between  letting  down  the  surface  by 
mining  operations — ^that  the  mining  operations  may  go  under 

(1)  10  Q.  B.  D.  at  p.  658.  (3)  9  App.  Cas.  at  p.  289. 

(2)  &  App.  Cas.  at  p.  466.  (4)  Law  Hep.  4  Eq.  at  pp.  653, 654. 
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the  whole  of  the  land,  whereas  a  qoaiiy  ia  usually  of  very  limited       1889 
area.     I  cannoty  therefore,  consider  the  circnmstance  of  the  ^oonin^ 
quarries  being  reserved  as  entitling  the  Duke  of  Bucclengh,  if  ^n™  am?* 
necessary,  by  mining  operations  to  let  down  the  whole  surface  of         v* 

this  land."    In  this  remark  I  entirely  agree,  and  I  apply  the        

same  to  the  point  taken  about  the  buildings.  Mr.  Bigby  further 
says  that  the  Inclosure  Act  of  1773  enacts  that  the  Bishops  are 
to  **  enjoy  all  the  mines  and  minerals  as  fully  and  freely  as  they 
might  or  could  have  had,  held,  used  and  enjoyed  the  same  in 
case  this  Act  had  not  been  made,  and  that  without  papng  any 
damages  or  making  satisfaction  for  so  doing."  ^'  Here,"  he  says, 
^  ar^  the  same  powers  reserved  to  the  Bishops  as  they  had  before 
the  parsing  of  the  Act,  and  at  that  date  the  Bishops  could  have 
worked  the  minerals,  and  let  down  the  surface,  for  such  in  reality 
would  have  done  no  harm  to  the  commoners,  who  only  had 
limited  rights  of  pasture  over  the  commons  and  wastes." 

To  this  I  answer,  a  very  similar  claim  was  to  be  found  in  the 
case  of  DtJce  of  Bucdeueh  v.  Wakefield  (1),  and  yet  the  Lord 
Chancellor  (2)  and  Lord  Chelmsford  (3)  in  no  way  rely  upon  it 
as  giving  the  Duke  the  right  to  let  down,  but  on  the  contrary 
hold  that  the  Act  had  created  a  different  right  in  the  lord  over 
the  inclosures  from  that  which  he  previously  possessed  in  rela- 
tion to  the  wastes,  and  that  what  that  right  was  must  be  deter- 
mined by  the  Act  itself. 

Very  ingenious  arguments  were  addressed  to  us  by  the  learned 
counsel  on  either  side  as  to  whether  the  present  Act  was  more 
like  the  Act  in  the  case  of  Wakefield  v.  Duke  ofBuadeuch  (4)  or 
like  the  Act  in  Bell  v.  Love  (5),  and  various  similarities  and  dis- 
similarities were  pointed  out  and  insbted  upon,  and  it  therefore 
becomes  important  to  ascertain  what  was  the  real  principle  upon 
which,  in  the  one  case,  the  House  of  Lords  held  that  the  lord 
could  let  down  the  surface  upon  paying  compensation,  and  in  the 
other  he  could  not. 

It  seems  to  me  that  the  cardinal  distinction  between  the  one 

(1)  Law  Rep.  4  H.  L.  at  p.  383.  Law  Rep.  4  H.  L.  377. 

(2)  At  p.  395.  (6)  10  Q.  B.  D.  547 ;    affirmed  9 

(3)  At  pp.  407, 408.  App.  Cas.  286. 

(4)  Law  Rep.  4  Eq.  613 ;  reversed 


V. 

BrrsoK. 
A.  L.  smith,  J. 
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1889  case  and  the  other  is  that  in  the  Buke  of  BuceleueVa  Case  (1),  as 
GoNSETT  was  stated  by  Lord  Selbome,  there  was  ^^an  absolute  and  nn- 
^^^^^  qualified  clause  of  compensation,  so  that,  whatever  might  be  the 
extent  of  the  damage  sustained,  full  reparation  for  that  damage 
would  be  made  to  whoever  might  be  the  person  who  sustained 
it " ;  whereas  there  was  no  equivalent  clause  in  Love  v.  BeU.  (2) 

Lord  Watson  in  the  same  case  says :  the  powers  given  in  the 
case  of  the  Duke  of  Bucclewih  (3)  *^  were  made  subject  to  the  con- 
dition that  those  who  worked  the  mines  should  make  full  com- 
pensation for  all  injury  thereby  occasioned  to  the  owners  of  the 
surface.  I  concur,"  says  Lord  Watson,  **  in  the  opinion  expressed 
by  Mellish,  L.  J.,  in  Heost  v.  69^7/  (4)  that  no  one  can  read  the 
judgment  without  coming  to  the  conclusion  that  if  the  provision 
as  to  compensation  had  not  been  there  the  House  of  Lords,  not- 
withstanding the  strength  of  the  other  words,  would  in  all  proba- 
bility have  come  to  another  conclusion."  (5) 

Lord  Bramwell  also  lays  great  stress  upon  the  inadequacy  of 
the  compensation  clause  in  Love  v.  Bell  (6)  to  compensate  for  the 
damage  which  it  was  asserted  therein  could  lawfully  be  done  by 
the  lord. 

I  am  fully  alive  to  the  other  differences  pointed  out  by  Lord 
Selbome  between  the  Act  in  Love  v.  Bell  (7)  and  that  in  the 
Buke  of  BuccleucVa  Case  (3),  but  it  seems  to  me  that  the  radical 
distinction  between  the  two  cases  is  that  in  the  one  there  was  an 
absolute  unqualified  clause  for  compensation,  so  that,  whatever 
might  be  the  extent  of  damage,  full  reparation  would  be  made  to 
the  person  sustaining  it,  whereas  in  the  other  there  was  not. 

What  sort  of  compensation  clause  is  there  in  the  present  case  ? 
Simply  and  solely  this :  in  the  first  place  the  annual  rental  of 
500  acres  is  set  apart  to  provide  for  the  compensation  which  the 
allottees  might  thereafter  be  entitled  to.  If  and  when  that  fails, 
then  the  deficiency  is  to  be  made  up  out  of  the  pockets  of  the 
allottees  by  means  of  a  rate  levied  upon  themselves.  What  does 
this  mean  ?    I  will  test  it.    By  the  preamble  to  the  Act  of  1773 

(1)  Law  Rep.  4  Eq.  613 ;  reversed  (4)  Law  Rep.  7  Oh.  at  p.  717. 
Law  Rep.  4  H.  L.  377.  (6)  9  App.  Gas.  at  p.  298. 

(2)  9  App.  Gas.  at  p.  296.  (6)  9  App.  Gas.  at  pp.  301,  302. 

(3)  Law  Rep.  4  H.  L.  377.  (7)  9  App.  Gas.  286. 
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it  is  stated  that  the  moors,  commons,  or  tracts  of  waste  land  in       1889 
their  then  state  are  of  little  use  or  service,  but  considerable  parts     consett 
thereof  are  capable  of  cultivation  and  improvement.  This  applies  ^^^^^ 
I  am  told  to  some  20,000  acres  of  land.    The  annual  rent  of  500      _  ». 

KiTSOIf 

of  these  acres  is  to  be  set  apart  for  paying  in  the  first  place  the  — 
compensation  payable.  If  I  put  59.  per  acre  as  the  rental  value, 
(and  from  what  I  gleaned  during  the  argument  I  have  placed  an 
ample  rental  value  thereon),  this  makes  a  sum  of  125Z.  a  year  to 
compensate  for  what  may  be  the  letting  down  of  the  whole  of  the 
allottees,  as  well  as  for  the  surface  damage  (i.e.,  spoil  of  ground) 
admittedly  contemplated  by  the  Act.  Should  such  a  letting 
down  occur,  how  is  the  deficiency  to  be  made  up  ?  For  that  there 
would  be  a  deficiency  is  obvious ;  why  out  of  the  allottees'  own 
funds.  I  have  only  to  state  the  case  to  shew  how  utterly  inade- 
quate is  the  compensation.  It  seems  to  me  but  poor  compensation 
for  the  allottees,  after  having  been  let  down  by  the  Bishop,  to  be 
told  that  for  the  major  portion  of  the  damage  they  will  have  to 
bear  the  loss  themselves.  Is  this  full  reparation  for  the  damage 
done,  as  in  the  Duke  ofBucdeuMs  Case?  (1)  Certainly  not.  More- 
over, in  that  case  the  damage  was  to  be  paid  for  by  the  person 
doing  it ;  in  this  case,  after  the  rental  of  the  500  acres  has  been 
exhausted,  the  persons  damnified  inter  se  are  to  make  good  the 
same,  nor  at  any  time  is  the  person  causing  the  damage  to  make 
it  good.  Sir  Henry  James,  for  the  plaintiffs,  made  a  remark 
which  struck  me.  It  was  this :  he  said,  if  this  Act  contemplated 
the  right  to  let  down,  was  it  not  remarkable  that  some  such  word 
as  "  subsidence "  or  "  letting  down  "  or  the  like  was  not  to  be 
found  in  the  Act,  and  he  added,  or  in  any  other  of  the  Inclosure 
Acts  of  about  a  century  ago  ?  In  my  judgment  the  Bishops  have 
not  established  that  the  Inclosure  Act  of  1773  gave  them  the 
right  to  let  down  the  surface  of  the  Claverings'  land,  but  on  the 
contrary,  I  hold  that  upon  the  true  construction  of  the  Act  they 
have  no  such  right,  and  that  this  contention  on  their  part  fails. 

Consequently  if  this  action  had  been  brought  by  John  Claver- 
ing  before  he  had  sold  his  allotment,  as  he  did,  under  compulsion, 
to  the  plaintiffs,  this  action  in  my  opinion  could  have  been  main- 
tained by  him. 

(1)  Law  Rep.  4  H.  L.  377. 
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1889  Now  arises  the  second  point. 

OoHBBTT  "     Is  the  waterworks  company  in  a  worse  position  when  let  down 
""^^  ti""^  the  Claverings  would  have  been  ? 

^'  It  is  contended  by  the  company  that  this  cannot  be. 
It  is  said  whatever  John  Claverin^  had  to  sell  the  plaintiff 

JL  L.  Smkb,  J.  . 

company  purchased ;  that  John  Clavering  had  the  surface,  j^tts 
the  right  to  support,  to  sell,  and  that  such  right  the  plaintiff 
company  purchased,  and  therefore  are  entitled  to  maintain  this 
action. 

Had  the  plaintiffs  purchased  of  John  Clavering  otherwise  than 
by  compulsion  under  the  Lands  Clauses  Consolidation  Act»  1845, 
or,  in  other  words,  if  the  purchase  had  been  voluntary,  and  not 
pursuant  to  statutable  powers,  this  proposition  in  my  judgment 
would  have  been  correct. 

Say  the  plaintiffs,  "  why  then  are  we  to  be  worse  off  than  if  we 
had  not  purchased  by  compulsion,  and  why  is  the  defendant  to 
be  better  off  than  otherwise  he  would  have  been  ?  If  we  had 
purchased,"  say  the  plaintiffs, ''  as  voluntary  purchasers,  we  should 
have  purchased  dU  John  Clavering's  interest  in  the  property, 
i.e.,  surface,  ]slti8  right  to  support,  and  the  defendant  could  not 
have  worked  the  coal  so  as  to  let  us  down,"  and  this  is  true* 
**  Why  then,"  it  is  asked,  ^*  is  the  defendant  to  be  better  off  by 
being  able  now  to  work  coal,  which  he  otherwise  would  not  have 
been  able  to  do,  and  where  has  the  right  to  support  gone  to  if  it 
it  is  not  in  us,  the  plaintiffs  ?  " 

To  this  it  is  answered  by  the  defendant,  it  is  too  late  to  argue 
liiese  points,  because  judicial  authority  has  determined  what  is 
the  position  of  a  company  purchasing  under  the  Lands  Clauses 
Act,  coupled  with  the  conjoint  operation  of  the  Bailways  Clauses 
Act,  1845  (1),  and  it  is  said  that  the  plaintiff  company,  though  a 
waterworks  company,  by  reason  of  the  Waterworks  Clauses  Act, 
1847,  when  purchasing  under  the  Lands  Clauses  Act  by  compul- 
sion is  in  an  exactly  similar  position. 

It  has  been  held  by  the  highest  authority  that  where  a 
railway  company  compulsorily  purchases  from  an  owner  who  at 
the  date  of  the  notice  to  treat  is  owner  both  of  the  surfSftce  and 
the   minerals   thereunder,   and  the  company  gives  no  notice 

(1)  8  &  9  Vict  c.  20. 


YOK  XXn.  QUEEN'S  BENGH  DIVISION.  327 

to  treat  for  the  minerals^  it  purchases  solely  the  surface,  and       1889 

obtains  no  right  to  support  at  alL    This  is  settled  law.  Goixsbst 

Again,  it  seems  to  me  to  have  been  decided  by  the  Court  of  cScwure"' 

Appeal  that  where  a  company  compulsorily  purchases  of  a  person  ^  ^* 

who  has  leased  the  minerals  to  a  lessee  (it  may  be  for  1000       

A.  L.  Smith,  J. 

years),  so  that  at  the  date  of  the  notice  to  treat  the  lessee  has 
the  right  to  the  minerals,  and  not  the  vendor,  the  company 
purchases  the  surface  only  and  no  right  to  support  at  alL  This 
is  what  was  decided  by  the  Court  of  Appeal  in  PomUney  v. 
CHayUm.  (1) 

Sir  Henry  James,  however,  on  the  part  of  the  plaintiffs,  denied 
that  this  was  so  when  the  surface  and  minerals  were  in  different 
owners  at  the  date  of  the  notice  to  treat,  and  not  merely  under 
lease,  '^for,*'  said  he,  "there  was  a  reversion  existing  in  the 
lessor  in  PotMUney*8  Case  (1),  expectant  upon  the  determination 
of  the  lease,  which  did  not  exist  in  the  present  case."  This  is 
so,  but  does  this  make  any  difference? 

In  Pountnetf*8  Case  (1)  the  Master  of  the  BoUs  treats  the  lease 
as  what  it  in  reality  was,  viz.  a  sale  by  the  lessor  to  the  lessee  of 
the  minerals  if  there  be  time  to  get  them.  Bowen,  L.J.,  also 
clearly  deals  with  a  case  of  the  ownership  of  the  surface  and 
the  ownership  of  the  minerals  being  severed  at  the  date  of  the 
notice  to  treat. 

In  my  judgment  the  Court  of  Appeal  decided  in  that  case 
that  where  a  railway  company  under  compulsory  powers  only 
gives  notice  to  treat  for  the  surface,  whether  the  surface  owner 
and  the  minerals  owner  is  the  same  or  are  different  persons  at 
the  time,  all  the  company  under  such  a  notice  to  treat  takes  is 
the  land  without  the  minerals,  and,  to  use  the  words  of  the 
Master  of  the  Bolls  in  that  case,  "  the  only  right  conveyed  to 
them  by  the  conveyance  under  the  statute  is  one  that  gives 
them  a  right  to  all  the  land  except  the  mines,  and  subject  to 
this,  that  the  mines  may  be  worked  against  them  to  the  utmost 
extent,  even  so  that  it  may  let  down  the  railway,  provided  they 
are  worked  in  the  usual  manner  of  working  in  the  district."  (2) 

To  answer  Sir  Henry  James  when  he  asked  *^  where,  then,  in 
the  present  case  has  the  right  to  support  gone  if  my  clients  have 

(1)  11  Q.  B.  D.  820,  882.  (2)  11  Q.  B.  D.  at  p.  837. 
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1889        not  got  it  ? "    I  answer,  exactly  where  it  went  to  in  the  case 

CoNSETT     of  Pou/ntney  v.  Clayton  (1),  i.e.  not  into  the  plaintiffs.     The 

^^m^Y^  defendant  is  still  nnder  obligation  to  support  the  Claverings, 

«■         but  they,  i.e.  the  Claverings,  are  not  now  in  a  position  to 

demand  it. 

'In  my  judgment,  what  the  Master  of  the  Bolls  and  Bowen,  L.  J., 
said  and  decided  in  Pauntney^s  Case  (1)  concludes  me  in  this, 
and  although  undoubtedly  cogent  suggestions  are  about  to  be 
put  forward  by  my  Brother  Cave  in  his  judgment  in  this  case  as 
to  why  it  should  be  otherwise,  in  my  opinion  I  feel  bound  by 
what  has  heretofore  been  stated  and  held,  and  that,  at  any  rate 
in  this  Court,  it  is  too  late,  and  I  am  not  permitted  even  to 
attempt,  to  decide  otherwise. 

It  was  then  argued  on  behalf  of  the  plaintiffs  that  they,  being 
a  waterworks  company,  did  not  stand  in  the  same  position  as 
a  railway  company  might  have  done,  though  they  equally  pur- 
chased under  the  compulsory  powers  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  by  reason  of  the  Waterworks  Clauses  Act, 
1847,  being  in  some  way  different  from  the  Bailways  Clauses 
Act,  1845  (8  &  9  Vict.  c.  20). 

The  sections  in  the  Bailways  Clauses  Act,  1845,  which  have 
been  called  a  code  of  the  rights  of  mine-owners  within  forty 
yards  of  the  railway,  are  ss.  77,  78,  and  79.  The  corresponding 
sections  of  the  Waterworks  Clauses  Act,  1847,  are  ss.  18,  22, 
and  23.  The  sole  distinction  between  the  two  sets  of  clauses  is 
that  in  s.  23  of  the  Act  of  1847  the  words  '^  as  if  this  Act  and 
the  special  Act  had  not  been  passed,"  are  inserted,  and  it  is 
argued  that  these  words  were  purposely  inserted  to  prevent  a 
mine-owner  working  his  minerals,  which,  be  it  remembered,  have 
never  been  purchased,  in  a  manner  different  from  that  in  which 
he  would  have  been  able  to  have  worked  them  had  a  railway 
company  compulsorily  purchased  the  surface,  or,  in  other  words, 
that  though  in  the  case  of  a  railway  company  purchasing  com- 
pulsorily the  surface  the  mine-owner  might  let  it  down,  in  the 
case  of  a  waterworks  company  he  could  not.  I  cannot  hold  that 
this  is  so.  The  reasons  applicable  to  the  section  in  the  Bailways 
Clauses  Act,  1845,  are  forcibly  given  by  the  Master  of  the  Bolls 

(1)  11  Q.  B.  D.  820,  882. 
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in  PoufUney  v.  Clayton  (1),  and,  in  xny  judgment,  are  equally       1889 
applicable  to  the  case  of  a  water  company  as  to  the  case  of     ck)2iBBTT 
a  railway.    Why,  I  ask,  is  it  to  be  assumed  that  inasmuch  as  a    oSffANr" 
railway  company  not  paying  for  the  minerals  may  be  let  down,      ^  ^' 
a  waterworks  company  equally  not  paying  for  them  is  to  be 
supported?    No  good  reason  can  be  given.    Moreover,  as  was 
pointed  out  by  Mr.  Bigby,  the  Waterworks  Clauses  Act,  1847, 
was  passed  only  two  years  after  the  Bailways  Clauses  Act,  1845, 
and  in  the  interval  no  cases  as  to  the  right  to  support  had  come 
up  for  determination,  and  in  my  judgment  the  words  have  not 
the  effect  contended  for,  and  as  regards  the  right  to  support  a 
railway  company  and  a  waterworks  company,  when  they  purchase 
compulsorily,  are  both  identically  in  the  same  position. 

My  judgment,  therefore,  is  that  the  Claverings  had  and  still 
have  the  right  to  support  from  the  Bishops  of  Durham,  and  the 
plaintiffs  have  not,  and  that  the  action  fails,  and  judgment  must 
be  for  the  defendant,  and  with  costs* 

Caye,  J.  There  are  two  questions  in  this  case.  The  first 
turns  on  the  interpretation  to  be  put  on  the  Lanchester  Common 
Act,  and  the  other  on  the  interpretation  to  be  put  on  that  part  of 
the  Waterworks  Clauses  Act  which  relates  to  mines  lying  under 
or  near  the  waterworks. 

On  the  first  question  I  agree  with  my  Brother  Smith.  We 
start  with  the  admission  that  before  the  passing  of  the  Lanchester 
Common  Act  the  lords  of  the  manor  had  no  right  to  let  down 
the  surface  of  the  common.  It  must  therefore  be  made  out  to 
our  satisfaction  that  the  Act  has  given  to  the  lord  a  right  which 
did  not  previously  exist.  It  is  contended  that  this  has  been  done 
by  the  sections  to  be  found  in  pages  58  and  64  of  the  copy  of 
the  Act  handed  up  to  me.  The  section  at  page  58  is  a  long  one, 
but  I  think  that  in  effect  it  gives  the  lord  power  to  work  and 
enjoy  his  mines,  minerals,  and  quarries  as  fully  and  freely  as  he 
could  have  had  held,  used,  and  enjoyed  the  same  in  case  that 
Act  had  not  been  passed,  and  that  without  paying  any  damages 
or  making  any  satisfaction  for  so  doing.  It  seems  impossible 
from  this  language  to  infer  that  the  legislature  intended  to  confer 

(1)  11  Q.  B.  D.  820,  832. 
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1880        on  the  lord  some  right  which  he  had  not  got  before,  especittUy  as 

CoNBBTT     he  is  not  to  pay  any  damage  or  make  any  satisfaction.   Mr.  Bigby 

^CowaSt"  J^®li©d  on  the  words  empowering  the  lord  to  make  all  convenient 

tr.         waySy  and  for  that  pnrpose  to  remove  fences,  trees,  or  other 

obstmctions.     I  think,  however,  that  these  words  ate  merely 

intended  to  secure  to  the  lord  the  same  powers  which  he;  had 
before,  notwithstanding  the  altered  condition  of  the  surface. 
Before  the  inclosure  he  conld  have  made  ways  where  he  would, 
and  these  words  reserve  to  him  the  same  right,  notwithstanding 
that  in  consequence  of  the  inclosure  fences  might  be  put  up, 
trees  planted,  or  other  obstructions  erected  by  the  allottees.  So 
far  as  I  am  able  to  construe  the  language  of  that  section  I  can 
find  no  intention  to  confer  on  the  lord  any  power  which  he  did 
not  possess  before  the  passing  of  the  Act.  Mr.  Eigby  also  placed 
great  reliance  on  the  clauses  (p.  60  et  seq.)  giving  compensation 
to  persons  injured  by  the  working  of  the  mines.  Now,  where  the 
Act  is  ambiguous  as  to.  whether  the  lord  is  or  is  not  to  have  new 
rights  which  he  did  not  possess  before,  the  fact  that  he  is  to 
make  full  compensation  to  the  surface-owner  for  all  damage  that 
may  be  done  to  the  surface  by  the  exercise  of  any  of  these  rights 
is  a  good  reason  for  giving  the  Act  a  wide  construction,  for  it  is 
more  for  the  public  advantage  that  the  minerals  should  be  got 
when  the  surface-owner  is  fully  compensated  for  the  loss  he  has 
sustained  by  their  being  got  than  that  they  should  lie  idle  in  the 
bowels  of  the  earth  because  the  surface-owner  capriciously  refuses 
to  permit  their  being  worked.  But  where  the  lord  reaps  the 
benefit,  and  the  compensation  is  partial  only,  or  not  paid  out  of 
the  pocket  of  the  lord,  the  reason  for  construing  the  language  of 
the  Act  benevolently  towards  the  lord  is  gone.  In  this  case  the 
effect  of  the  compensation  clauses  is  such  that  all  the  benefits  of 
letting  down  the  surface  would  go  into  the  pocket  of  the  lord, 
and  all  the  compensation  would  come  out  of  the  pockets  of  the 
surface-owners  as  a  body,  since  it  is  only  in  his  capacity  as 
surface-owner  of  the  lands  allotted  to  him  that  the  lord  will 
contribute  to  the  compensation.  So  far  from  leading  us  to  find 
a  meaning  which  is  not  apparent  in  the  clause  at  p.  58,  these 
compensation  clauses  ought  to  lead  us  to  scrutinize  very  nar- 
rowly the  powers  conferred  on  the  lord,  as  it  is  in  itself  highly 
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improbable  that  the  legislataie  would  confer  on  the  lord  a  right       1889 
he  did  not  possess  before  on  the  terms  that  the  compensation  to     cJohsxtt 
be  made  to  any  surface-owner  for  damage  sustained  by  the  ^oo»aS?* 
exercise  of  this  new  right  should  come  out  of  the  pocket,  not  of         v* 

of  the  lord,  to  whom  the  right  was  given,  but  of  the  general       ' 

body  of  surface-owners,  at  whose  expense  it  was  given.  On  the 
other  hand,  assume  that  no  new  right  is  given,  but  only  the  old 
rights  confirmed  and  defined  with  reference  to  the  change  of 
circumstances  arising  from  the  inclosure,  and  everything  then  is 
plain  sailing.  These  old  rights  had,  previously  to  the  inclosure, 
been  exercised  at  the  expense  of  the  commoners  generally  because 
their  interests  were  joint  and  not  several.  When,  after  the 
inclosure,  their  interests  became  several,  the  lord  in  working  the 
mines  might  in  the  exercise  of  his  rights  inflict  great  damage  on 
some  particular  surface-owner,  and,  under  those  circumstances, 
it  was  only  reasonable  that  the  legislature  should  compel  the 
general  body  of  the  shareholders,  by  a  kind  of  mutual  insurance, 
to  form  a  fund  for  the  relief  of  an  individual  sufferer  at  the  joint 
expense  of  the  whole  body. 

With  regard  to  the  second  point,  after  very  much  hesitation, 

and  long  consideration,  I  feel  myself  compelled  to  differ  from 

xny  learned  Brother.  Previous  to  June  10, 1876,  John  Clavering 

vras  the  owner  of  the  surface  of  the  soil  afterwards  conveyed 

to  the  plaintiffs,  and  was,  if  we  are  right  in  the  previous  part 

of  our  judgment,  entitled  to  have  his  land  supported  by  the 

subjacent  and  adjacent  land  and  minerals.     Sect.  18  of  the 

Waterworks  Clauses  Act,  1847,  did  not  apply,  for  John  Clavering 

had  no  interest  in  the  minerals,  and  no  conveyance  from  him 

would,  under  any  circumstances,  give  the  plaintiffs  any  right  to  the 

mines  or  minerals  under  the  land  belonging  to  him,  nor  even  to 

such  parts  thereof  (if  any)  as  were  necessary  to  be  dug  or  carried 

away  or  used  in  the  construction  of  the  waterworks.    There  was 

nothing  therefore  to  preclude  John  Clavering  from  requiring  to 

be  compensated  for  the  whole  of  his  interest  in  the  lands  taken 

by  the  company,  that  is  for  the  surface  with  a  right  to  support. 

The  lords  of  the  manor,  on  the  other  hand,  were  not  the  absolute 

owners  of  the  minerals,  to  do  what  they  liked  with  them,  but 

were  bound  not  to  remove  them  in  such  a  way  as  to  deprive  the 
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1889  superjacent  and  adjacent  surface  of  its  support*  Under  these 
OovsBTT  circumstances  there  is  no  express  provision  in  the  Act  that  the 
^CoSIhy"^  right  of  support  which  John  Clavering  then  had  should  remain 
-  ^'  in  him  after  his  conveyance  to  the  plaintiffs,  or  should,  upon  the 
execution  of  that  conveyance,  cease  to  exist  for  the  benefit  of 
the  lords  of  the  manor  or  their  lessees.  There  is  nothing  in  the 
Act  to  enable  the  former  surface-owner  to  make  any  claim  on  the 
mineral-owners  or  their  lessees  when  they  give  notice  to  work 
the  mines,  and  if  the  surface-owner  is  not  entitled  to  be  compen- 
sated for  the  whole  of  his  interest  in  the  land,  including  the 
right  of  support,  when  the  waterworks  company  purchase,  I  do 
not  see  how  he  is  to  get  compensation  at  all.  Sect.  22  of  the 
Act  undoubtedly  applies  to  such  a  case  as  the  presenti  and  if  on 
notice  of  intention  to  work  the  minerals  being  given  the  water- 
works company  determine  to  make  compensation,  on  what  basis 
is  the  compensation  to  be  assessed  ?  Is  it  to  be  assessed  on  the 
assumption  that  the  mineral-owner  can  work  his  mines  without 
leaving  support  for  the  surface,  or  on  the  assumption  that  he 
must  leave  such  support  ?  The  difference  may  be  very  consider- 
able. Thus  in  OrecU  Western  By.  Co.  v.  Bennett  (1)  it  was 
declared  by  the  award  that  if  Bennett  was  entitled  to  work  out 
the  whole  of  certain  minerals  under  the  railway  the  compensation 
would  be  86491.  lOs.,  but  that  if  he  was  bound  to  leave  reason- 
able support  to  the  surface,  the  compensation  would  only  be 
1085Z.  'Ss.  8d.  In  such  a  case  as  that  why  is  the  mineral  owner 
to  get  this  enormous  advantage  at  the  expense  either  of  the 
waterworks  company,  if  they  have  to  compensate  the  surfiRce- 
owner  for  his  right  of  support,  or  of  the  surfiEuse-owner  if  he  is 
not  to  get  such  compensation  ?  Before  June  10, 1876,  the  lords 
of  the  manor  or  their  lessee  were  only  entitled  to  such  of  the 
minerals  as  they  could  get  without  interfering  with  the  support 
of  John  Clavering's  land.  Under  what  provision  of  the  Act 
did  they  immediately  on  the  execution  of  that  conveyance 
become  entitled  to  work  the  whole  of  the  minerals  ?  Sect  22  of 
the  Act  provides  that  the  waterworks  company  may,  if  they 
please,  on  receiving  notice  of  the  mineH)wner's  intention  to  work 
the  mines,  elect  to  give  compensation  to  the  owneri  lessee,  or 

(1)  Law  Bep.  2  H.  L.  27. 
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occupier^  and  then  he  shall  not  work  the  minerals.    That  the       1889 
compensation  to  be  given  must  be  limited  to  the  nature  and     qohsett 
extent  of  the  owner,  occupier,  or  lessee's  interest  is  established  ^oomp^™ 
by  Smith  v.  Great  Western  By.  Go.  (1)    If,  as  is  there  laid  down,         ». 

BiTBON 

the  lessee  of  the  minerals  gives  notice  of  his  intention  to  work        —  * 
the  mines,  the  directors  are  to  come  to  an  agreement  or  settle- 
ment with  him  according  to  what  his  rights  may  be.    If  he  has  a 
tenure  the  length  of  which  will  enable  him  to  take  away  the 
minerals  and  exhaust  them  entirely,  the  railway  directors  are 
bound  to  compensate  him  to  an  extent  equal  to  the  whole  value 
of  the  minerals.    If  his  right  is  not  so  great,  if  he  cannot  take 
away  the  whole,  or  if  his  tenure  is  not  such  as  would  enable  him 
to  take  away  the  whole,  the  directors  would  have  to  compensate 
him  to  an  extent  less  than  the  value  of  the  whole,  and  if  any 
other  person  has  an  interest  in  the  minerals  he  also  will  be 
entitled  to  compensation  in  proportion  to  that  interest.    Now,  it 
seems  to  me  that  the  interest  which  under  these  clauses  relating 
to  mines  is  to  be  the  subject  of  future  compensation,  and  is  to  be 
excepted  out  of  the  grant  to  the  railway  company,  or  the  water- 
works company,  is  an  interest  in  the  minerals  themselves.    It  is 
only  where  there  are  minerals  under  the  railway  or  waterworks, 
in  which  the  owner  of  the  surface  has  an  interest,  that  the  rail- 
way or  waterworks  company  are  to  be  entitled  to  purchase  the 
surface  only,  reserving  his  interest  in  the  minerals  for  future 
compensation.    Where  the  ownership  of  the  surface  and  of  the 
minerals  has  been  severed,  and  the  owner  of  the  surface  has  no 
interest  in  the  minerals,  but  only  a  right  of  support,  he  is  exactly 
in  the  same  position  as  an  owner  of  lands  in  which  there  are  no 
minerals.    In  such  a  case  the  owner  is  entitled  to  receive  com- 
pensation for  the  full  value  of  his  interest  at  the  time  of  the 
purchase  by  the  railway  or  waterworks  company,  and  not  for  the 
surface  only  excluding  the  right  of  support,  and  it  seems  to  me 
to  follow  that  John  Clavering  at  the  time  of  the  sale  to  the 
waterworks  company  was  entitled  to  and  presumably  got  com- 
pensation for  the  whole  of  his  interest,  that  is  for  the  surface 
pins  the  tight  of  support,  and  I  see  no  machinery  in  the  Act 
giving  John  Clavering  any  right  to  come  upon  the  waterworks 

(1)  8  App.  Ca&  165. 
Vol.  XXn.  2  A  2 
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1889        company  and  claim  compensation  for  the  right  of  support  when 

O0N8XTT     the  lessee  gave  notice  to  work  the  minerals  under  the  water- 

^O^A^^  works.    It  would  be  altogether  anomalous  that  John  Clavering 

V-         should  have  reserved  to  him  at  the  time  of  purchase  by  the 

RiTSON.  _  _  .  .    1         /.  1 

waterworks  company  such  an  interest  as  a  nght  of  support  to  the 
surface  he  was  parting  with,  or  that  he  should  be  at  liberty  to 
claim  compensation  for  the  loss  of  such  a  right  when  the  lessee 
gave  notice  to  work  the  minerals,  seeing  that  if  this  right  of 
support  were  reserved  to  Clavering  he  would  not  lose  it  as  a 
consequence  of  the  notice  given  by  the  lessee,  who  could  only 
work  the  minerals  to  the  extent  to  which  he  was  entitled  to 
work  them  before  the  sale  to  the  waterworks  company,  that  is  to 
such  an  extent  as  would  not  interfere  with  the  right  of  support  to 
the  surface.  I  think  that  any  other  conclusion  would  either 
give  the  owner  or  lessee  of  the  minerals  a  right  greater  than  he 
had  before  the  purchase  by  the  waterworks  company,  or  would 
confer  upon  Clavering  an  interest  in  the  minerals  which  he  did 
not  possess  before  he  sold  the  surface. 

It  is  said,  however,  that  there  is  a  decision  of  the  Court  of 
Appeal  which  concludes  the  point  in  favour  of  the  defendants. 
That  is  the  case  of  PourUney  v.  Clayton  (1),  and  as  that  case  is 
undoubtedly  binding  upon  us  it  is  important  to  see  what  is  really 
decided  by  it.  In  Potrntney  v.  Clayton  (1)  the  railway  company 
purchased  the  surface  of  the  land  from  the  owner,  who  was  also 
the  owner  of  the  minerals  beneath,  which  he  had  previously  de- 
mised, reserving  to  himself  however  a  right  of  support  for  the 
surface,  which  would  necessarily  prevent  the  lessee  from  getting 
the  whole  of  the  minerals.  Tho  owner  of  the  surface  therefore  had 
an  interest  in  the  minerals  over  and  beyond  the  interest  of  the 
lessee,  which,  as  I  have  shewn  from  the  award  in  the  Oreat  Western 
By.  Co.  V.  Bennett  (2),  might  possibly  very  much  exceed  in  value 
the  interest  of  the  lessee.  This  therefore  was  a  case  in  which  the 
railway  company  could  not  be  compelled  to  purchase,  and  did 
not  purchase,  the  whole  interest  of  the  owner,  who  therefore, 
according  to  Smith  v.  Oreat  Western  By.  Co.  (3),  was  entitled  to 
compensation  from  the  railway  company  at  some  subsequent 

(1)  11  Q.  B.  D.  820.  (2)  Law  Rep.  2  H.  L.  27. 

(3)  3  App.  Cas.  165. 
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period  for  his  interest  in  the  mines.  If  the  railway  company  had  1889 
in  Pauntney  y.  Clayton  (1)  constmcted  their  line  over  the  surface  c)onsktt 
80  purchased,  and  the  lessee  had  given  notice  of  his  intention  to  ^q^j^^ 
work  the  mines,  then,  according  to  the  decision  in  Smith  y.  Great  «• 
Weriem  By.  Co.  (2),  the  lessee  would  have  been  entitled  to  com-  — 
pensation  for  his  interest  in  the  minerals,  and  the  lessor  or 
reversioner  for  his  interest,  and  if  such  compensation  were  refused 
by  the  railway  company  they  could  have  taken  the  minerals, 
either  singly  and  successively  according  to  their  respective  rights, 
or  by  arrangement  with  one  another  at  the  same  time.  This  is 
substantially  all  that  was  decided  in  that  case,  and  I  am  unable 
to  find  anything  in  the  judgment  of  the  Master  of  the  Bolls 
which  is  inconsistent  with  the  view  I  take  of  this  case.  There  is, 
however,  an  obiter  dictum  by  Bowen,  L.  J.,  that  even  where  the 
surface  has  previously  been  severed  from  the  minerals,  leaving 
the  surface-owner  with  a  right  of  support  only  and  no  interest  in 
the  minerals  themselves,  s.  79  of  the  Railways  Clauses  Act 
applies,  and  the  Lord  Justice  further  says  that,  as  a  consequence 
of  the  application  of  that  section,  if  the  railway  company  refuse 
to  compensate  the  owner  of  the  minerals  for  his  interest,  that  is 
for  the  right  to  get  the  minerals  leaving  support  for  the  surface, 
for  that  is  all  the  interest  he  has,  he  is  entitled  to  get  them 
without  leaving  such  support  I  am  unable  to  understand  the 
reasons  by  which  that  view  is  supported.  Sect.  79,  read  by  the 
light  of  Smith  v.  Oreat  Western  By.  Co.  (2),  gives  the  mineral- 
owner  a  right  to  compensation  for  his  interest  in  the  minerals 
according  to  the  nature  of  his  interest,  and  if  the  railway  company 
do  not  make  that  compensation  I  do  not  see  anything  in  that 
section  giving  the  mineral-owner  a  larger  right  than  he  had 
before.  Take  the  present  case.  Before  the  conveyance  to  the 
waterworks  company  the  mineral-owner  could  only  have  worked 
his  mines  on  the  terms  of  leaving  sufficient  minerals  to  support 
the  surface.  According  to  Smith  v.  Oreat  Western  By,  Co,  (2)  on 
his  giving  notice  to  the  waterworks  company  they  might  have 
prevented  his  working  the  minerals  by  giving  him  compensation 
on  the  footing  of  his  only  being  able  to  take  such  part  of  the 
minerals  as  would  not  interfere  with  the  support  of  the  surface. 

(1)  11  Q.  B.  I).  820.  (2)  3  App.  Cas.  165. 
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1889        If  such  compensation  is  refused  why  is  the  mineral-owner  to  be 

CoNSBTT     entitled  to  take  away  the  whole  of  the  minerals?    The  Lord 

^^faS?^  Justice  says  that  s.  79  of  the  Eailways  Clauses  Act  applies  to 

V.         every  owner  or  occupier  of  any  mine  within  forty  yards  of  the 

railway^  and  that  you  must  cut  down  and  alter  the  words  of  that 

^^  '  section  in  order  to  deprive  the  owner  of  his  liberty  to  work  his 
mine.  But  it  is  not  a  case  here  of  depriving  the  owner  of  his 
liberty  to  work  his  n^ine.  It  is  not  contended  that  the  mine- 
owner  is  not  at  liberty  to  work  his  mine^  leaving  support  for  the 
surface,  which  was  all  that  he  could  do  before  the  purchase  by 
the  waterworks  compemy,  and  I  can  find  nothing  in  s.'79  giving 
the  owner  any  greater  right  of  working  the  mine  than  he  had 
before.  According  to  Smith  v.  OrecU  Western  By.  Co.  (1)  he  is  to 
be  compensated  according  to  his  interest  in  the  minerals,  and  I 
cannot  see  why  he  is  to  be  compensated  on  one  principle,  and,  if 
compensation  is  refused,  be  permitted  to  work  the  mine  on  another 
principle,  nor  can  I  find  any  provision  in  the  Act  enabling  the 
waterworks  company  in  this  case  to  purchase  the  surface  only 
from  John  Clavering  without  paying  for  the  right  of  support.  If 
they  are  bound  to  pay  Clavering,  to  whom  it  belonged,  for  the 
right  of  support,  why  are  they  to  be  deprived  of  it  in  favour  of 
the  owner  of  the  minerals  ?  A  provision  enabling  the  waterworks 
company  to  buy  the  surface  from  Clavering  without  the  right  of 
support,  supposing  such  a  provision  to  exist  in  the  Act,  would 
not,  I  think,  entitle  the  mine-owner  to  take  away  the  whole  of  the 
minerals.  Suppose  the  mining  owner  to  give  notice  of  his  inten- 
tion to  work  the  mines,  and,  on  the  waterworks  company  refusing 
to  give  compensation,  to  work  and  take  away  the  whole  of  the 
minerals,  what  would  be  Clavering's  position  ?  The  Act  gives 
him  no  right  of  action  in  such  a  case  against  the  mine-owner, 
and  if  he  were  entitled  in  such  a  case  to  claim  compensation 
against  the  waterworks  company  the  result  would  be  that  the 
waterworks  company  would  have  to  pay  compensation  to  Claverino* 
for  a  right  to  support,  of  which  the  mine-owner  had  (rightfully 
according  to  the  premisses)  already  deprived  them.  On  the  other 
hand,  I  see  no  diflSculty  in  my  view  of  the  construction  of  the 
Act.    The  waterworks  company  when  they  purchase  must  buy 

(1)  3  App.  Cas.  166. 
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the  sniface  from  Clavering  along  with  the  right  of  support^  just       1889 
ss  they  would  have  had  to  do  if  there  had  been  no  minerals     coxsett 
beneath.     The  rights  of  the  mine-owner  will  remain  as  they  were  ^^J^^^^ 
before.    If  he  gives  notice  to  work  the  mines,  he  will  either  be      _  «• 

entitled  to  compensation  on  the  basis  of  his  haying  to  leave       

minerals  sufficient  to  support  the  surface,  which  is  what  he  had 
to  do  before  the  sale  by  Clavering  to  the  company,  or  if  compen- 
sation is  refused  he  will  be  entitled  to  work  his  mines  just  as  iar 
as  and  no  further  than  he  could  have  done  if  Clavering  had 
remained  the  owner  of  the  surface.  For  these  reasons  I  think 
that  the  obiter  dictum  of  Bowen,  L. J.,  cannot  be  supported  to  its 
full  extent.  It  is  admittedly  contrary  to  the  obiter  dictum  of 
-Cockburn,  C.J.,  in  Oreat  Western  By.  Go.  v.  Fletcher  (1),  and 
onder  these  circumstances  I  conceive  that  I  am  at  liberty 'to 
exercise  my  own  judgment,  which,  it  being  admitted  for  the 
purposes  of  this  argument  that  the  weight  of  the  water  in  the 
reservoir  did  not  cause  or  contribute  to  the  subsidence,  is  in  favour 
of  the  plaintiffs.  ' 

The  Court  being  divided,  my  Brother  Smith  withdraws  his 
judgment  to  enable  the  case  to  be  taken  to  the  Court  of  Appeal, 
and  consequently  the  judgment  of  the  Court  wiU  be  for  the 
the  plaintiffs. 

Jvdgmentfor  the  plaintiffs. 

Solicitors  for  plaintiffs :  Harvey  &  Capron,  far  H.  Marshall, 
Durham. 

Solicitors  for  defendant :  Grossman  &  Prtchard,  for  Philipsony 
£fooper,  <&  Ooodger,  Neweastle-upon-Tyne. 

P.  B.  H. 

(1)  5  H.  &  N.  689,  at  p.  698. 
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188l>  [IN  THE  COURT  OF  APPEAL.] 
Jan.  23,  28. 
EDWARDS  V.  THE  VESTRY  OP  ST.  MARY,  ISLINGTON. 

Metropolis  Management  Acts— -18  &  19  Vict.  c.  120,  s.  116—25  &  26  Vict.  c.  102, 
s.  106 — Notice  of  Action — Metropolitan  Vestry — Negligence. 

The  plaintiff  was  a  driver  employed  by  contractors  who  had  contracted  with 
the  defendants,  a  metropolitan  vestry,  to  provide  them  with  horses  and  drivers 
for  their  carts  used  in  watering  the  streets  under  the  powers  of  18  &  19  Vict, 
c.  120.  The  defendants  negligently  supplied  a  cart  with  a  defective  axle,  and 
by  reason  thereof  the  plaintiff,  whilst  driving  the  cart  for  the  purpose  of 
watering  the  streets,  was  thrown  off  and  injured : — 

Eddy  that  the  defendants  were  entitled  to  notice  of  action  under  25  &  26 
.  Vict.  c.  102,  8. 106,  because  the  supply  of  the  water-cart  to  the  plaintiff  for  the 
purpose  of  watering  the  streets  was  a  thing  "  done  or  intended  to  be  done  "  imder 
the  powers  of  the  vestry  under  the  Act  empowering  them  to  water  the  streets. 

Appeal  from  a  decision  of  Oiantham^  J. 

The  action  was  to  recover  damages  for  injury  sustained  by 
the  plaintiff  through  the  defendants'  negligence.  The  defen- 
dants had  contracted  with  Irons  &  Co.  to  provide  horses  and 
drivers  for  the  water-carts  used  by  the  defendants  to  water  the 
streets,  under  the  powers  of  18  &  19  Yict.  c.  120.  The  plaintiff 
was  one  of  the  drivers  employed  by  Irons  &  Co.,  and  whilst 
driving  a  water-cart  supplied  by  the  defendants  the  axle  broke, 
and  the  plaintiff  was  thrown  off  the  cart  and  injured. 

The  action  was  tried  with  a  jury,  and  there  was  evidence  on 
behalf  of  the  plaintiff  that  the  axle  broke  through  a  defect  in  its 
condition  which  might  have  been  ascertained  by  inspection. 

The  learned  judge  left  to  the  jury  the  question  whether  the 
defendants  were  guilty  of  such  negligence  as  would  entitle  the 
plaintiff  to  recover. 

The  jury  found  a  verdict  for  the  plaintiff,  damages  lOOZ. 

The  learned  judge  entered  judgment  for  the  defendants  on  the 
ground  that  no  notice  of  action  had  been  given  to  them,  nor  had 
the  action  been  commenced  within  six  months  next  after  the 
accrual  of  the  cause  of  action,  so  as  to  satisfy  the  requirements 
of  s.  106  of  25  &  26  Vict.  c.  102.  (1) 

(1)  No  writ  or  process  shall  be  sued  the  Metropolitan  Board  of  Works,  or 
out  against  or  served  upon,  and  no  any  vestry  or  district  board,  or  their 
proceeding  shall  be  instituted  against      clerk,  or  any  clerks,  surveyor,  contrac- 
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The  plaintiff  appealed. 

Ellis  Davis,  (J.  M.  Stevens,  with  him)^  for  the  appellant.  No 
notice  of  action  was  necessary  in  this  case.  The  action  was  not 
brought  in  respect  of  anything  done  or  intended  to  be  done 
under  the  powers  of  18  &  19  Vict.  c.  120,  s.  116,  by  which  the 
defendants  were  empowered  to  water  the  streets.  They  may 
water  them  in  any  way  they  choose,  and  are  not  bound  by  the 
statute  to  use  a  cart.  The  accident  happened  because  they  chose 
to  use  their  own  cart  and  kept  it  negligently.  The  plaintiff's 
cause  of  action  was  founded  on  their  common  law  liability  to 
keep  the  cart,  which  was  to  be  used  by  others,  in  proper  repair. 
There  was  no  breach  of  any  duty  cast  upon  them  by  statute. 
Whatman  v.  Pearson  (1)  is  directly  in  point.  There,  as  in  this 
case,  the  action  was  for  negligence  in  not  attending  to  the  cart, 
and  the  Court  held  that  the  defendants  were  not  entitled  to 
notice  of  action.  In  all  the  cases  in  which  notice  has  been  held 
necessary  there  was  something  done  directly  under  the  powers  of 
the  Act. 

/.  F.  Austin,  ( Waddy,  Q.C.,  with  him),  for  the  respondents.  The 
defendants  were  entitled  to  notice  of  action  under  25  &  26  Vict, 
c  102,  s.  106.  This  case  is  distinguishable  from  Whaiman  y. 
Pearson.  (1)  There  the  action  was  against  the  contractor,  not 
against  the  board,  and  he  is  only  liable  whilst  acting,  by  himself 
or  his  servant,  under  the  Act.  When  the  fisicts  of  that  case  are 
looked  at  it  is  clear  that  the  negligence  was  wholly  collateral. 
In  the  present  case  the  action  is  brought  against  the  yestry,  who 
haye  a  statutory  duty  cast  upon  them  to  water  the  streets.  They 
must  employ  some  means — whether  by  using  carts  or  otherwise — 
in  order  to  perform  that  duty,  and  by  using  water-carts  they  were 
acting  under  the  powers  of  the  Act    The  negligence,  if  any,  of 


18S9 


Edwardb 

V. 

Yestrtof 
St.  Mabt, 
Iblington. 


tor,  officer,  or  person  whomsoever, 
acting  under  their  or  any  of  their 
directions,  for  anything  done  or  in- 
tended to  be  done  under  the  powers  of 
such  board  or  vestry  under  the  said 
Acts  (the  Metropolis  Local  Manage- 
ment Acts),  or  this  Act,  until  the 
expiration  of  one  calendar  month  next 


after  notice  in  writing  shall  have  been 
served  upon  such  board  or  vestry .  .  . 
and  every  such  action  and  proceeding 
shall  be  brought  or  commenced  within 
six  months  next  after  the  accrual  of 
the  cause  of  action  or  ground  of  claim 
or  demand,  and  not  afterwards. 
(1)  Law  Kep.  3  C.  P.  422. 
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their  seryants  in  respect  of  keeping  the  water-carts  is  something 
done  or  intended  tg  be  done  under  the  powers  of  the  Act  within 
the  meaning  of  25  &  26  Vict.  c.  102,  s,  106.  [He  cited  Holland 
V.  Norihwieh  Highway  Board,  (1)] 

Cur.  adv.  vtUi. 

Jan.  28.  Lord  Esheb,  M.B.  This  case  was  tried  before 
Grantham,  J.,  and  a  jury.  It  was  an  action  for  damages  for 
injury  sustained  by  the  plaintiff  through  the  breaking  down  of 
a  water-cart  which  he  was  driving.  He  was  the  servant  of  a  firm 
of  contractors,  who  had  contracted  with  the  defendants,  a  metro- 
politan vestry,  to  find  horses  and  drivers  for  their  water-carts 
used  for  the  purpose  of  watering  the  streets.  The  axle  of  the 
cart  broke  and  caused  the  injury  complained  of.  The  jury  found 
a  verdict  for  the  plaintiff  on  the  question  left  to  them.  They 
must  be  taken  to  have  found  that  the  defendants  had  been 
guilty  of  negligence  in  respect  of  the  defective  condition  of  the 
cart  and  axle  which  they  supplied.  It  was  contended  on  behalf 
of  the  defendants  that  they  were  entitled  to  notice  of  action,  and 
to  have  the  action  brought  within  six  months  under  the  pro- 
visions of  25  &  26  Yict.  c.  102,  s.  106.  The  learned  judge  ruled 
that  they  were  so  entitled,  and  gave  judgment  for  them  accord- 
ingly. 

The  question  is  whether,  by  the  terms  of  the  Act,  and  upon 
the  facts  which  I  have  stated,  the  defendants  were  entitled  in 
respect  of  those  two  matters.  By  the  terms  of  the  Act  they  are 
entitled  to  notice  of  action  or  to  have  the  action  brought  within 
the  specified  time  if  the  cause  of  action  was  for  anything  "  done 
or  intended  to  be  done  "  under  the  powers  of  the  vestry  under 
the  Act  (18  &  19  Vict.  c.  120),  which  gave  them  power  to 
water  the  streets,  and  we  have  therefore  to  consider  whether 
that  which  has  been  found  against  them  was  something  done 
or  intended  to  be  done  under  the  powers  of  the  Act.  The 
statute,  25  &  26  Yict.  c.  102,  assumes  that  the  thing  in  respect 
of  which  notice  is  necessary  has  been  badly  done.  It  applies  to 
cases  in  which  there  is  a  right  of  action  against  the  vestry. 
During  the  argument  we  were  invited  to  consider  the  object  of 

(I)  34  L.  T.  Rep.  137. 
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the  legislature  in  giving  the  yestry  the  right  to  have  notice  of       I88i^ 

action.    In  my  view  it  is  immaterial  what  that  object  was.     We    Edwabds" 

must  construe  the  words  used,  and  bonsider  whether  the  injury    vsoraY  of 

to  the  plaintiff  was  the  consequence  of  something:  which  is    ^'  ^^^^t, 
.     .                                                                                                     Islington. 
brought  within  those  words.    The  cause  of  action  was  the  supply       

to  the  plaintiff  of  a  water-cart  in  an  inefficient  condition.  The 
injury  to  the  plaintiff  was  the  direct  consequence  of  supplying  it 
in  that  condition.  I  think  that  the  supply  of  it  was  an  act  done 
and  intended  to  be  done  under  the  powers  of  the  Act.  The 
vestry  had  no  power  either  to  supply  the  cart,  or  to  water  the 
streets,  except  under  the  Act.  In  supplying  the  cart  they  were 
intending  to  act  as  a  vestry,  exercising  the  powers  and  perform- 
ing the  duties  given  to  and  imposed  upon  them  by  the  Act. 
The  cause  of  action,  therefore,  was  in  respect  of  something  done 
and  intended  to  be  done  under  the  powers  of  the  vestry  under 
the  Act  18  &  19  Vict.  c.  120.  The  vestry,  therefore,  were 
entitled  to  notice  of  action,  and  to  have  the  action  brought 
within  the  specified  time.  Those  conditions  not  having  been 
complied  with,  the  learned  judge  was  right  in  giving  judgment 
for  the  defendants. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  question  is 
whether  this  accident,  which,  but  for  the  provisions  with  respect 
to  notice  of  25  &  26  Vict.  c.  102,  s.  106,  would  give  an  ordinary 
right  of  action  to  the  plaintiff,  happened  in  consequence  of  some- 
thing done  or  intended  to  be  done  under  the  powers  of  the  vestry 
under  the  Act  18  &  19  Vict.  c.  120. 

I  am  of  opinion  that  the  cause  of  action  was  the  supply  to  the 
plaintiff  by  the  vestry  of  a  cart  having  this  uninspected  and 
dangerous  axle,  followed  by  actual  damage  to  him.  The  com- 
bination of  those  two  things  produced  the  cause  of  action.  The 
action  being  brought  by  a  servant  in  respect  of  an  injury  done 
to  him  by  those  who  had  contracted  with  his  master,  I  think  it 
is  difficult  to  view  the  action  as  one  brought  for  breach  of  any 
implied  contract  with  respect  to  supplying  the  carts.  It  must  be 
treated  as  an  action  founded  on  the  breach  of  a  duty  by  the 
▼estry  to  supply  the  plaintiff  with  a  water-cart  reasonably  safe 
and  efficient  for  the  purpose  of  watering  the  streets.    I  am  of 
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opinion  that  the  action  was  for  something  done  or  intended  to  be 
done  under  the  powers  conferred  upon  the  vestry  by  the  statute. 
Sect  116  of  18  &  19  Yict  c.  120,  imposed  upon  the  vestry,  in 
common  with  many  other  duties,  a  duty  to  water  the  streets. 
But  for  the  statute  they  had  no  power  whatever  to  water  the 
streets.  It  is  dear  that  what  they  did  was  intended  to  be  done 
under  the  statute.  It  was  intended  to  be  paid  for  out  of  the 
funds  appropriated  by  statute  to  that  purpose.  We  were  asked 
to  follow  Wh(Um(m  v.  Pearson  (1),  but  that  case  is  entirely  dis- 
tiDguishable.  The  action  was  against  the  contractor,  not  against 
the  boards  The  negligence  was  the  negligence  of  one  of  the 
servants  employed  by  the  contractor  to  cart  away  soiL  Contrary 
to  hb  instructions  the  servant  went  home,  taking  his  horse  with 
him,  and  leaving  it  in  the  street  outside  his  house  whilst  he  had 
dinner.  The  horse  ran  away  and  damaged  the  plaintifiTs  railings. 
The  jury  found,  and  the  Court  upheld  the  finding,  that  the 
servant  was  acting  within  the  scope  of  his  employment  by  the 
contractor.  The  contractor,  therefore,  in  order  to  escape  liability, 
had  to  prove  that  what  was  done  was  done  under  the  powers  of 
the  board  under  the  statute.  The  question  was  whether  the 
servant  was  acting  and  intending  to  act  in  performance  of  some 
duty  cast  upon  his  master  by  the  statute.  The  Court  held  that 
he  waa  not  so  acting,  but  that  what  he  did  was  wholly  collateral, 
and  not  within  the  scope  of  any  authority  conferred  by  the 
statute.  The  distinction  between  that  case  and  the  present 
requires  attention  to  the  facts  of  each  case,  but,  when  observed, 
it  is,  I  think,  a  substantial  distinction. 

I  am,  therefore,  of  opinion  that  judgment  was  rightly  entered 
for  the  defendants  in  this  case. 


Fby,  L.  J.     I  am  of  the  same  opinion. 

Solicitors  for  appellant :  HvJbert  &  Crowe. 
Solicitor  for  respondent :  William  Lewis. 


Appeal  dismissed. 


(1)  Law  Rep.  3  C.  P.  422. 


W.  A. 


VOL.  XXIL  QUEEN'S  BENCH  DIVISION.  348 


[IN  THE  COURT  OF  APPEAL.]  1889 

Peft.  6. 
KAY  V.  BRIGGS.  


Practice — Appeal — Jurisdictwii — Appeals  from  County  Courts — Leave  to 
appeal-judicature  Act,  1873  (36  &  37  Vict.  c.  66),  m.  19,  45. 

Where  a  Divisional  Court  has  refused  special  leave  to  appeal,  under  s.  45  of 
the  Judicature  Act,  1873,  from  their  decision  given  in  an  appeal  from  a  county 
court,  the  Court  of  Appeal  has  no  jurisdiction  to  hear  an  appeal  from  such 
refusal. 

Apfucatiok,  ez  parte,  by  way  of  appeal  from  the  decision  of 
a  Divisional  Court  refusing  leave  to  appeal. 

Action  for  damages  under  the  Employers' Liability  Act,  brought 
in  the  Bradford  County  Court. 

The  jury  gave  a  verdict  for  the  plaintiff,  with  damages.  The 
defendant  appealed  to  a  Divisional  Court  on  the  ground  that 
there  was  no  evidence  of  any  negligence  which  would  render  him 
liable,  and  the  county  court  judge  was  wrong  in  leaving  the  case 
to  the  jury. 

The  Divisional  Court  (Lord  Coleridge,  C.J.,  and  Hawkins,  J.) 
allowed  the  appeal,  and  refused  to  give  the  plaintiff  leave  to 
appeal  from  their  decision. 

Joseph  Waltofiy  for  the  plaintiff,  now  asked  for  leave  to  appeal. 
The  refusal  of  the  Divisional  Court  to  give  leave  to  appeal  can 
be  reviewed  by  this  Court,  as  it  is  a  '^  judgment  or  order  of  the 
High  Court "  within  the  meaning  of  s.  19  of  the  Judicature  Act, 
1873.  Sect.  45  of  that  statute  does  not  take  away  the  jurisdic- 
tion of  the  Court  of  Appeal  to  entertain  such  an  application  as 
this.  The  Amstel  (1)  was  decided  on  different  words  occurring 
in  s.  27  of  31  &  32  Vict,  c  71,  and  the  decision  is,  therefore,  not 
conclusive  in  the  present  case.  [He  also  referred  to  In  re  QiJherty 
OUbeH  V.  Hudlestone.  (2)] 

LoBD  EsHER,  M.B.  I  am  of  opinion  that  the  case  of  The 
Amstd  (1)  is  really  decisive  against  this  application.  The  deci- 
sion of  the  Court  of  Appeal  in  that  case  was  given  upon  s.  27  of 
31  &  32  Vict.  c.  71,  with  respect  to  appeals  to  the  High  Court 
of  Admiralty  from  decrees  or  orders  of  county  courts  exercising 
Admiralty  jurisdiction.    The  provisions  of  that  section  are  sub- 

(1)  2  P.  D.  186.  (2)  28  Ch.  D.  649. 


Lord  Eiber,  M.R. 
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1889  stantially  to  the  same  effect  as  those  of  s.  45  of  the  Judicature 
Eat  Acty  1873^  with  respect  to  appeals  from  county  courts  to  the 
Bbiggs.  ^^S^  Court,  though  the  language  of  the  earlier  Act  is  somewhat 
weaker.  The  Court  of  Appeal  held  that  they  had  no  jurisdic- 
tion to  interfere  with  the  discretion  of  the  judge  of  the  Admi- 
ralty Court  refusing  to  allow  an  appeal  from  a  county  court. 
Sect.  45  enacts  that  the  determination  of  all  appeals  from  the 
county  court  by  the  Divisional  Court  ''shall  be  final  unless 
special  leave  to  appeal  from  the  same  to  the  Court  of  Appeal 
shall  be  given  by  the  Divisional  Court."  If  this  Court  could 
overrule  the  discretion  given  by  that  section  to  Divisional  Courts 
the  practical  effect  would  be  to  allow  an  appeal  here  in  every 
case,  because  the  facts  of  each  case  would  be  brought  before  us 
in  order  to  enable  us  to  decide  whether  or  not  we  ought  to  over- 
rule that  discretion.  I  think  that  the  real  meaning  of  s.  45  is  to 
confine  the  power  to  give  leave  to  appeal  absolutely  to  the  Divi- 
sional Courts.  I  am  of  opinion,  therefore,  that  we  have  no 
jurisdiction  to  interfere  with  the  exercise  of  their  discretion. 

Fbt,  L.J.  I  am  of  the  same  opinion.  Sect.  19  of  the  Judi- 
cature Act,  1873,  gives  this  Court  jurisdiction  to  hear  appeals 
from  any  judgment  or  order,  ''  save  as  hereinafter  mentioned," 
of  the  High  Court.  I  think  that  one  of  the  savings  thereinafter 
mentioned  is  to  be  found  in  s.  45.  By  that  section  the  decision 
of  the  Divisional  Court  is  to  be  final  except  in  one  instance, 
namely,  where  special  leave  to  appeal  is  given  by  the  Divisional 
Court.  If  an  appeal  from  the  refusal  of  the  Divisional  Court  to 
grant  leave  could  be  brought  to  this  Court,  our  order  would  not 
satisfy  the  only  contingency  upon  which  the  section  provides 
that  the  decision  of  the  Divisional  Court  shall  not  be  final, 
because  special  leave  to  appeal  would  be  given,  not  by  the 
Divisional  Court,  but  by  this  Court.  The  decision  of  the  Divi- 
sional Court  would  cease  to  be  final,  although  the  contingency 
remained  unsatisfied. 

I  am  of  opinion,  therefore,  that  we  have  no  jurisdiction  to 

entertain  this  application. 

Application  refused. 

Solicitor  for  applicant:  Futvot/e,  Field,  &  Baker, for  Latimer 

Darlington,  Bradford. 

W.A. 
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In  re  AUTHERS.  1889 

Feb,  11,  23. 


Licensing  Acts — Selling  Beer  by  retail  without  Licence — "  Second  Offence  " — 
4  <fe  5  Wm,  4,  c.  85,  «.  17— Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  ».  3. 

The  manager  of  a  club  was  duly  convicted  under  s.  17  of  4  &  5  Wm.  4,  c.  85, 
of  selling  beer  by  retail  without  having  an  excise  retail  licence.  Subsequently 
he  was  convicted  under  s.  3  of  the  Licensing  Act,  1872,  of  selling  intoxicating 
liquor,  to  wit,  beer,  without  a  licence.  Upon  the  hearing  of  the  latter  charge 
the  magistrate  treated  it  as  a  second  offence,  and  imposed  the  full  penalty  of 
ICXV.  authorized  in  the  case  of  **  the  second  offence  "  by  s.  3,  sub-s.  2,  of  the 
Licensing  Act,  1872 : — 

JTeldf  that  there  could  only  be  a  conviction  under  s.  3  of  the  Licensing  Act, 
1872,  for  a  second  offence  where  the  conviction  for  the  first  offence  had  been 
under  the  same  statute,  and  that  the  second  conviction  was  therefore  bad. 

Motion  to  discharge  a  prisoner  brought  np  on  a  writ  of  habeas 
corpus  granted  ex  parte  at  chambers. 

By  4  &  5  Wm.  4,  c.  85,  s.  17 :  " .  .  .  .  every  person  not  being 
duly  licensed  to  sell  beer,  cider,  and  perry  as  the  keeper  of  a 
common  inn,  alehouse,  or  victualling  house,  who  shall  sell  any 
beer,  cider,  or  perry  by  retail  to  be  drank  or  consumed  in  or  upon 
the  house  or  premises  where  sold,  without  having  an  excise  retail 
licence  in  force  authorizing  him  so  to  do  ...  .  shall  forfeit 
twenty  pounds  .  .  .  ." 

By  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  3,  ".  .  .  . 
any  person  selling  or  exposing  for  sale  by  retail  any  intoxicating 
liquor  which  he  is  not  licensed  to  sell  by  retail  ....  shall  be 
subject  to  the  following  penalties,  that  is  to  say, — 

**  (1.)  For  the  first  offence  he  shall  be  liable  to  a  penalty  not 
exceeding  fifty  pounds,  or  to  imprisonment  with  or  without  hard 
labour  for  a  term  not  exceeding  one  month. 

^'  (2.)  For  the  second  offence  he  shall  be  liable  to  a  penalty  not 
exceeding  one  hundred  pounds,  or  to  imprisonment  with  or  with- 
out hard  labour  for  a  term  not  exceeding  three  months,  and  he 
^^Jf  hy  order  of  the  Court  by  which  he  is  tried,  be  disqualified 
for  any  term  not  exceeding  five  years  from  holding  any  licence 
for  the  sale  of  intoxicating  liquors." 

The  prisoner,  Abraham  Anthers,  who  acted  as  the  manager  of  a 
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1889  club,  was  duly  convicted  on  March  28, 1888,  under  4  &  5  Wm.  4, 
Ik  BE  c.  85,  s.  17,  of  haying  sold  beer  by  retail  to  be  drunk  on  the 
AuTHBBs.  premises  withoilt  having  an  excise  retail  licence,  and  was  fined 
201. ;  the  conviction  was  not  appealed  against.  On  2Tovember  21, 
1888,  the  prisoner  was  charged  under  s.  3  of  the  Licensing  Act, 
1872,  with  having  on  October  28,  1888,  unlawfully  sold  certain 
intoxicating  liquor,  to  wit,  one  pint  of  beer,  without  being  licensed 
so  to  do.  The  magistrate  convicted  the  prisoner  on  this  charge, 
and,  treating  it  as  a  second  offence  within  the  meaning  of  s.  3, 
sub-s.  2,  of  the  Licensing  Act,  1872,  sentenced  him  to  pay 
a  fine  of  lOOZ.,  and  in  default  to  three  months'  imprisonment. 
The  fine  was  not  paid,  and  in  default  of  distress  the  defen- 
dant was  imprisoned.  An  appeal  to  quarter  sessions  was  dis* 
missed. 

Jan.  11.  Abel  Thomas,  for  the  prisoner.  There  was  no  power 
to  convict  of  a  second  offence  under  s.  3,  sub-s.  2,  of  the  Act  of 
1872,  for  in  order  to  justify  such  a  conviction  both  the  offences 
must  be  offences  under  that  Act ;  the  use  of  the  definite  article 
in  the  expression  ^'  the  first  offence "  almost  conclusively  shews 
this.  The  two  offences  are  not  the  same,  although  they  are  at 
first  sight  similar,  and  may  be  supported  by  the  same  evidence ; 
the  first  offence  was  for  selling  without  an  excise  licence  from 
the  Inland  Bevenue,  which  is  a  different  offence  from  that  of 
selling  without  a  licence  under  the  Licensing  Act.  There  are 
many  points  of  difference  between  the  two  Acts.  That  of  1834 
relates  only  to  the  excise,  and  under  it  a  defendant  cannot  give 
evidence  on  his  own  behalf,  while  in  a  prosecution  under  the 
Licensing  Act  of  1872  he  is  by  s.  51,  sub-s.  4,  of  the  Act  expressly 
enabled  to  do  so.  The  wording  of  the  respective  sections 
creating  the  offences  is  different ;  and  the  penalties  are  different ; 
under  the  Act  of  1834  the  penalty  goes  to  the  Inland  Eevenue, 
but  under  the  Act  of  1872  it  is  received  by  the  derk  to  the 
justices. 

Poland,  Q.G.,  and  Forrest  Fulton,  contra.  The  conviction  was 
right.  The  offence  created  by  the  Act  of  William  lY.  was  that  of 
selling  beer  without  a  licence,  and  for  some  reason  this  provision 
was  re-enaoted  by  the  Act  of  1872,  with  heavier  penalties 
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attached  to  the  offence.    The  offence  is  the  same  under  either       i889 
Act,  but  the  offender  cannot  be  prosecuted  under  both,  and  the       jx^ 
Commissioners  of  Inland  Beyenue  had  the  choice  of  the  Act    Authbbs. 
under  which  they  should  proceed. 

[LoBD  Coleridge,  C.  J.  You  must  say  that  s.  3,  sub-s.  2,  is 
to  be  read  as  though  the  words  were  ^'  the  second  offence  under 
this  or  any  other  Act."] 

Yes;  the  offender  cannot  be  proceeded  against  under  both 
Acts,  but  it  is  the  same  offence  dealt  with  by  both  statutes. 

Abd  ThomoBj  in  reply.  The  offender  may  for  a  second  offence 
be  disqualified  for  five  years  from  holding  a  licence ;  the  statute 
must  therefore  mean  a  second  offence  under  this  particular 
Act. 

Cur.  adv.  vulL 

Jan.  23.  Lobd  Colebidoe,  C.  J.  I  have  had  the  opportunity 
of  consulting  my  brother  Hawkins  about  this  case,  and  agree  in 
the  judgment  which  he  is  about  to  pronounce.  I  wiU  therefore 
only  say  that  I  think  the  expression  'Uhe.second  offence''  under 
8.  3,  sub-s.  2,  of  the  Licensing  Act,  1872,  can  only  mean  a 
second  offence  under  that  Act.  The  punishment  inflicted  in 
the  present  case  is  one  which  can  only  be  inflicted  in  the  case  of 
a  second  offence,  and  the  offence  charged  not  being  a  second 
offence  under  that  statute,  I  am,  upon  this  short  ground,  of  opinion 
that  the  prisoner  is  entitled  to  be  discharged. 

Hawkins,  J.  During  the  argument  of  this  case  I  had  some 
doubt  whether  the  offences  aimed  at  by  the  Acts  of  1834  and 
1872  respectiyely  were  not  the  same  offence  ;  but  I  haye  come 
to  the  conclusion  that  they  are  different  offences,  although  they 
may  be  supported  by  the  same  eyidence.  The  legislation  on  the 
subject  of  beerhouse  licences  is  in  fact  greatly  inyolyed,  and  it 
is  necessary  to  trace  its  progress  with  some  care  before  arriying 
at  a  decision  in  the  present  case.  By  s.  1  of  the  Act  of  1830 
(11  Qeo.  4  &  1  Wm.  4,  c.  64),  which  was  the  first  of  the  Beer- 
house Acts,  it  was  enacted  that  it  should  be  lawful  for  any 
person  who  should  obtain  a  licence  for  that  purpose  under  the 
proyisions  of  that  Act  to  sell  beer,  ale,  and  porter  by  retail  in 


ACTBEBS. 
Hawkinp,  J. 


348  QUEEN'S  BENCH  DIVISION.  VOL.  XXH. 

1889        any  house  or  premises  specified  in  snch  licence.    It  is  to  be 
In  bb       observed  that  under  that  Act  the  licence  of  the  excise  only  was 
necessary,  s.  2  of  the  Act  providing  for  the  granting  of  licences 
by  the  commissioners,  while  by  s.  7  a  penalty  of  20Z.  is  imposed 
upon  those  who  sell  beer  without  such  licence.    Then  came  the 
amending  Act  of  4  &  5  Wm.  4,  c.  85  (under  which  the  first  of  the 
convictions  in  the  present  case  took  place),  which,  after  reciting 
that  evils  had  arisen  in  the  conduct  of  houses  licensed  under  the 
previous  Act,  authorized  the  grant  of  licences  for  the  sale  of 
beer  and  cider  not  to  be  drunk  or  consumed  on  the  premises 
where  sold ;  nothing  is  here  said  about  the  necessity  of  obtaining 
a  certificate  from  the  justices.    By  s.  17  penalties  are  imposed 
on  persons  not  duly  licensed  who  sell  beer,  cider,  or  perry  by 
retail,  (the  section  says  nothing  about  exposing  for  sale,)  10/. 
being  the  amount  of  the  penalty  if  it  is  sold  not  to  be  drunk  on 
the  premises,  and  20Z.  if  to  be  drunk  on  the  premises  where  sold. 
Under  this  Act  the  applicant  was  on  March  28, 1888,  duly  con- 
victed of  selling  beer  without  an  excise  licence,  and  was  fined 
20Z. ;  no  objection  was  ever  raised  to  this  conviction.    In  1869 
the  Wine  and  Beerhouse  Act,  1869  (32  &  33  Vict.  c.  27),  was 
passed,  which  made  a  certificate  of  the  justices  a  necessary  pre- 
liminary to  the  granting  of  an  excise  licence  for  the  sale  of  beer 
by  retail,  and  in  1872  came  the  General  Licensing  Act  (35  &  36 
Vict.  c.  94),  which  regulates  the  sale  of  intoxicating  liquors,  and 
which  applies  to  beerhouses  kept  under  excise  licences.    By  s.  3 
of  this  Act  **  any  person  selling  or  exposing  for  sale  by  retail 
any  intoxicating  liquor  which  he  is  not  licensed  to  sell  by  retail, 
or  selling  or  exposing  for  sale  any  intoxicating  liquor  at  any 
place  where  he  is  not  authorized  by  his  licence  to  sell  the  same," 
is  subject  to  certain  penalties ;  in  the  case  of  a  first  offence  to  a 
fine  of  50Z.  or  one  month's  imprisonment ;  of  a  second  offence  to 
a  fine  of  lOOZ.  or  three  months^  imprisonment ;  and  of  a  third 
offence  to  a  fine  of  lOOZ.  or  six  months'  imprisonment,  while  the 
offender  may  further  be  disqualified  from  holding  any  licence  for 
the  sale  of  intoxicating  liquors  for  five  years  upon  a  second 
offence,  and  upon  a  third  offence  he  may  be  absolutely  dis- 
qualified for  ever  from  holding  such  a  licence.    On  November  21, 
1888,  the  prisoner  was  convicted  under  s.  3  of  that  Act  of  having 
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unlawfnlly  sold  certain  intoxicating  liquor,  to  wit,  one  pint  of       1689 
beer,  without  being  licensed  so  to  do,  and  he  was  adjudged       in  re 
to  pay  a  fine  of  100/.    As  I  have  already  said,  he  had  been  pre-    ^^^^^^^ 
viously  convicted  under  the  Act  of  William  IV.  but  he  had  never    Hawkins,  j. 
been  previously  convicted  under  the  Act  of  1872. 

The  question  for  our  decision  is  whether  the  magistrate  was 
justified  in  law  in  treating  this  latter  offence  as  a  second  offence 
within  the  meaning  of  s.  3,  sub-s.  2,  of  the  Licensing  Act,  1872  ; 
I  think  not.  It  is  true  that  the  facts  necessary  to  support  a  con- 
viction for  selling  without  the  excise  licence  are  sufiScient  to 
support  a  conviction  under  the  Act  of  1872 ;  but,  granting  this, 
the  offences  are  not  the  same.  In  the  one  case,  a  man  is  prose- 
cuted as  an  offender  against  the  revenue  laws ;  in  the  other,  as  an 
offender  against  a  statute  passed  in  the  interest  of  order  and 
sobriety,  and  for  the  regulation  of  houses  in  which  intoxicating 
liquors  are  sold :  the  penalties  imposed  by  the  two  Acts  are  also 
widely  different.  It  follows  also,  if  the  magistrate  was  right  in 
the  present  case,  that  a  person  convicted  under  4  &  5  Wm.  4,  c.  85, 
even  if  such  conviction  were  before  the  passing  of  the  Licensing 
Act  of  1872,  might  for  a  first  offence  under  that  latter  Act  be  con- 
victed as  for  a  second  offence ;  a  state  of  things  which  it  is  quite 
impossible  to  contemplate.  And  if  he  had  been  twice  convicted 
under  the  Act  of  William  IV.  before  the  year  1872,  his  first 
offence  under  the  Act  of  1872  might  be  treated  as  a  third  offence, 
and  he  might  be  for  ever  disqualified  from  holding  a  licence.  It 
strikes  me,  further,  that  where  the  legislature  passes  a  statute 
and  imposes  a  penalty  of  bOL  for  a  first  offence,  it  must  mean,  in 
the  absence  of  express  words  to  the  contrary,  that  the  conviction 
for  the  first  offence  must  be  under  that  Act,  and  the  second  con- 
viction under  the  same  Act ;  if  it  were  otherwise,  it  would  be 
idle  to  introduce  the  warning  of  a  lower  penalty  for  the  first 
offence,  and  to  impose  a  higher  penalty  for  the  second.  In  order, 
therefore,  to  justify  the  infliction  of  the  penalty  for  a  second 
offence  under  the  Act  of  1872,  both  of  the  convictions  must  have 
been  under  that  Act. 

Beference  has  been  made  to  the  interpretation  clause  (s.  77)  of 
the  Act  of  1872,  in  order  to  see  whether  the  word  ''  licence  "  has 
the  same  meaning  in  that  Act  as  in  the  Act  of  William  IV. 

VouXXn.  2  B  2 
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1889  Without  referring  to  all  the  sections  mentioned  in  that  interpre- 
~7iiwi  tation  clanse,  it  is  sofficient  to  say  that  nnder  the  Act  of  1872  a 
Arrmt,  ,gm^  may,  without  reference  to  the  qnestion  of  an  excise  licence,  be 
mmkim,  J,  conyieted  of  the  second  offence  of  selling  beer  without  the  certi- 
ficate of  justices,  while  if  he  were  proceeded  against  nnder  the 
Act  of  William  IV.  the  prosecution  would  have  to  prove  the 
abeence  of  an  excise  licence.  The  offences  are  indeed  similar, 
but  the  question  is  whether  they  are  the  same;  I  have  come 
to  the  conclusion  that  they  are  not  the  same,  but  different,  and 
therefore  that  an  offence  under  the  Act  of  William  lY .  cannot 
be  used  against  a  man  as  a  first  offence  so  as  to  turn  his  first 
offence  under  the  Act  of  1872  into  a  second  offence  under 
that  Act. 

Then  it  is  said  that  the  defendant  appealed  to  quarter  sessions, 
and  that  the  conviction  was  afiSrmed.  This  is  true  as  a  tBLCt,  but 
it  puts  the  prosecution  in  no  better  position,  for  if  the  magistrate 
had  no  power  to  give  himself  jurisdiction  by  finding  that  there 
had  been  a  first  offence  where  there  had  been  none,  the  justices 
could  not  give  it  to  him. 

I  have  had  many  doubts  whether  it  was  competent  for  us  to 
go  behind  a  conviction  which  had  not  been  quashed  upon  cer- 
tiorari or  by  any  other  process  of  law ;  but  I  have  satisfied  myaelf 
that  we  can  go  behind  this  conviction  upon  afiSdavits.  There  are 
two  authorities,  in  the  Queen's  Bench  and  Exchequer  respectively, 
which  seem  to  be  conclusive.  (1)  They  were  two  cases  of  prose- 
cutions of  workmen  for  neglecting  their  duty  to  their  employers, 
and  in  each  of  them  there  was  a  summary  conviction ;  upon  the 
argument  of  a  rule  for  a  writ  of  habeas  corpus  it  was  allowed  to 
be  proved  by  afiSdavits  that  the  men  were,  as  a  fact,  not  in  that 
particular  employment,  and,  therefore,  not  subject  to  the  juris- 
diction of  the  justices,  the  ground  of  admission  of  the  afiSdavits 
being  that  there  was  no  evidence  before  the  justices  to  justify  a 
(conviction.  So,  in  the  present  case,  the  Court  is  at  liberty  to  go 
behind  the  conviction  and  to  receive  affidavits,  it  not  being  a 
(*ase  of  conflicting  testimony,  but  one  in  which  the  magistrate 
has  found  a  previous  conviction  when,  in  point  of  fact,  there  was 

(1)  It  is  assumed  that  the  cases      7/i  re  JJailey,  3  E.  &  B.  607,  and  In  rt 
referred  to  by  the  learned  judge  are      Baktr,  2  H.  &  N.  210. 
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none.    For  these  reasons,  I  think  that  the  prisoner  is  entitled  to       1889 

be  discharged.  Ih  be 

Prisoner  discharged.        Authers. 

Solicitors  for  prisoner :  Riddell,  Vaisey  &  Co.,  for  J.  H.  Jones^ 
Cardiff, 

Solicitors  for  prosecution  :  Andrew  dt  Co.,  for  Wheatley,  Cardiff. 

W.  J.  B. 


DTSOK,  Affellant  ;  MASON,  Bbspokdbnt.  Jan.  28. 

Inn — Offences — **  Oaming^^ — Game  of  SkiU  played  for  Money — Suffering 
Gaming  on  Licensed  Premises — Licensing  Act,  1872  (35  &  36  Vict,  c,  94), 
«.  17. 

The  appellant,  a  licensed  person,  suffered  a  game  of  skill  called  **  skittle 
pool "  to  be  played  for  small  stakes  of  money  on  a  billiard  table  in  the  licensed 
premises : — 

Sddf  that  he  could  properly  be  convicted  of  suffering  gaming  under  the 
Liicensing  Act,  1872,  s.  17,  sub-s.  1. 

Case  stated  under  the  Summary  Jurisdiction  Acts. 

On  October  26, 1888,  the  appellant  appeared  before  a  court  of 
summary  jurisdiction  in  the  city  of  Norwich,  upon  a  summons 
obtained  by  the  respondent,  an  inspector  of  police,  charging  him 
with  having  suffered  suffered  gaming  on  licensed  premises,  con- 
trary to  8. 17  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94). 

The  appellant  was  a  person  duly  licensed  for  the  sale  of  intoxi- 
cating liquors  by  retail  to  be  consumed  in  a  house  and  premises 
in  his  occupation  called  the  ^'Oak  Shades"  public-house,  at 
Norwich,  and  he  had  a  billiard  table  in  the  house. 

On  October  19, 1888,  between  four  and  five  o'clock  in  the 
afternoon,  two  young  men  played  on  the  billiard  table  several 
games  of  "  skittle  pool."  One  or  two  games  were  played  for  the 
stakes  of  threepence  each  (and  a  halfpenny  each  for  the  use  of 
the  table) ;  the  next  game  was  played  for  the  stakes  of  sixpence 
each,  and  a  further  game  for  the  stakes  of  one  shilling  each. 

The  stakes  were  placed  on  the  mantel-piece,  and  the  money 
was  taken  by  the  winners,  the  money  for  the  use  of  the  table 
being  taken  by  the  billiard-marker. 

A  dispute  about  the  play  arose  between  the  appellant  and  one 

of  the  players,  and  the  appellant  assaulted  the  player,  and  was 

2  B  2  2 
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1889  subsequently  conyicted  before  justices,  and  fined  for  the  assault. 
X>TgoN  ^  copy  of  the  rules  of  the  game  as  played  by  the  two  young  men 
^^^      was  produced  in  court,  and  appended  to  the  case. 

[From  the  rules  it  appeared  that  "  skittle  pool "  is  a  game  of 
skill.  Small  white  and  black  skittles  are  placed  on  the  billiard- 
table,  and  the  object  of  the  player  is  to  knock  down,  with  his  own 
ball  after  touching  another  ball,  the  white  skittles.  Each  of  the 
white  skittles  counts  a  certain  number  to  the  player  who  knocks  it 
down,  but  if  any  player  knocks  down  a  black  skittle  he  is  out  of 
the  pool,  and  can  only  continue  in  it  by  **  starring."  The  game 
is  thirty-one,  and  the  player  who  first  scores  that  number  wins 
the  pool.] 

The  justices  conyicted  the  appellant,  and  inflicted  a  fine  upon 
him,  with  costs. 

The  question  for  the  opinion  of  the  Court  was  whether  playing 
^*  skittle  pool "  on  a  billiard  table  for  money  in  places  licensed 
for  the  sale  of  intoxicating  liquors,  as  set  out  in  the  case,  was 
**  gaming  "  within  the  meaning  of  the  Licensing  Act,  1872. 

If  the  Court  were  of  opinion  that  the  justices'  decision  was  right 
the  conyiction  was  to  stand ;  if  of  the  contrary  opinion  the  con- 
yiction  to  be  quashed. 

Polandy  Q.C.f  and  Candy,  Q.C.,  for  the  appellant.  The  question 
upon  which  the  justices  desire  to  haye  a  decision  is,  whether 
billiards,  pool,  and  similar  games  of  skill  can  be  played  on 
billiard  tables  on  licensed  premises  for  small  stakes  without  ren- 
dering the  holder  of  the  licence  liable  to  be  conyicted  under  s.  17 
of  the  Licensing  Act,  1872,  which  enacts  that  '^  if  any  licensed 
person  suffers  any  gaming  or  any  unlawful  game  to  be  carried  on 
on  his  premises,"  he  shall  be  liable  to  a  penalty,  and  to  haye  the 
conyiction  marked  on  his  licence.  Billiards  and  pool  are  not 
unlawful  games  "  within  the  meaning  of  any  statute,  nor  by  the 
common  law :  Bac.  Abridg.  tit.  "  Gaming  "  A.  The  distinction 
between  such  games  and  games  of  skill  is  clearly  drawn  in  the 
preamble  of  8  &  9  Vict.  c.  109,  which  statute  proyides  for  the 
granting  of  licences  to  keep  billiard  tables.  The  legislature  did 
not  intend  to  make  it  an  offence  for  the  licensed  person  to  allow 
lawful  games  of  skill  for  reasonable  stakes,  according  to  the 
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player's  means,  to  be  played  on  his  premises.    The  **  gaming "       18S9 
aimed  at  must  be  something  in  the  nature  of  what  would  consti-      dtson 
tute  keeping  a  gaming-house.  Mabov. 

The  term  '^  gaming  "  implies  something  which  in  its  nature 
depends  on  chance^  or  in  which  chance  is  an  element.  That  was 
Cockbum,  CJ.'s  opinion  in  Bew  v.  Harston  (I),  in  which  case  he 
entertained  serious  doubts  whether  playing  games  of  skill  came 
within  the  term  ^*  gaming  "  in  s.  17  of  the  Licensing  Act,  1872. 
The  justices  ought  to  have  stated  in  the  case  whether  they  found 
as  a  fact  that  which  took  place  was  gaming.  It  might  be  a 
question  of  degree,  depending  upon  the  amount  staked  and  the 
means  of  the  players.  In  the  ordinary  use  of  language  no  one 
would  say  that  persons  were  gaming,  who  for  recreation  played 
billiards  for  some  very  slight  stake,  or  a  glass  of  beer,  or  on  the 
usual  terms  that  the  loser  should  pay  for  the  use  of  the  table. 

jB.  S.  Wright,  for  the  respondent.  It  is  admitted  that  billiards 
and  pool  are  lawful  games ;  but  the  playing  of  any  lawful  game 
of  skill  for  money  or  money's  worth  is  "  gaming  "  within  s.  17, 
and  renders  the  owner  of  the  licensed  premises  liable  to  conyic* 
tion  under  that  section,  though,  of  course,  no  offence  is  committed 
by  the  players  themselves.  The  question  has  been  often  dis- 
cussed, and,  with  the  exception  of  the  doubts  expressed  by  Cock- 
bum,  G.J.,  in  Bew  y.  Harston  (1),  the  decisions  are  all  one  way. 
In  Beg.  y.  Ashton  (2)  the  licensed  person  was  conyicted  under 
the  repealed  statute  9  Geo.  4,  c.  61,  of  an  offence — namely, 
suffering  dominoes  to  be  played— against  the  tenor  of  his  licence, 
which  forbade  him  to ''  suffer  any  unlawful  games,  or  any  gaming 
whatsoever  "  on  his  premises.  The  Court  quashed  the  conviction 
on  the  ground  that  the  offence  was  not  made  out  by  merely 
shewing  that  a  game  of  dominoes  was  played.  Lord  Camp- 
bell, C. J.,  said :  '^  The  object  of  the  statute  was  to  prevent  the 
contracting  of  bad  habits  by  the  practice  of  games,  where  money 
was  staked,  in  public-houses.  If  money  were  staked  that  would 
be  gaming,  and  then  there  might  be  a  lawful  conviction  for 
allowing  gaming  in  the  house."  In  Parsons  v.  Alexander  (3)  the 
question  was  whether  money  won  at  billiards  in  a  public  billiard 

(1)  3  Q.  B.  D.  454.  (2)  1  £.  &  B.  286. 

(3)  24  L.  J.  (Q.B.)  277. 
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18^  room  could  be  recoyered,  and  the  Court  held  that  it  could  not, 
l>TioK  being  money  due  on  a  ''gaming "contract  within  8  &  9  Yict.  c*  109, 
MAKnr.  ^'  ^^'  J^oid  Campbell,  C.  J.,  said :  **  Billiards  is  a  lawful  game, 
but  there  may  be  gaming  at  a  lawful  game,  and  the  evidence 
here  shews  that  the  money  was  lost  by  playing  at  billiards  in  the 
usual  way,  the  players  betting  on  successiye  games,  and  I  take  it 
that  clearly  is  gaming."  In  Patten  v.  Bhymer  (1)  the  offence  was 
permitting  card-playing  contrary  to  the  tenor  of  the  licence  under 
9  Geo.  4,  c.  61.  Wightman,  J.,  said :  '' The  words  'any  gaming 
whatsoever '  are  wide  enough  to  prohibit  gaming  of  every  de- 
scription. Flaying  cards  for  money  is  gaming,  granting  that 
under  the  circumstances  of  the  present  case  the  gaming  was 
innocent ; "  and  Crompton,  J.,  said :  "  As  my  brother  Wightman 
has  pointed  out,  playing  for  money  is  gaming."  In  Danfijird  v. 
Taylor  (2)  playing  "  ten-pins  "  for  beer  was  held  to  be  "  gaming  " 
within  9  Geo.  4,  c.  61,  s.  13,  sched.  C ;  and  in  Luffy.  Leaper  (3) 
playing  skittles  for  beer  was  held  to  be  "  gaming "  within  the 
prohibition  against  permitting  gaming  in  the  appellant's  licence. 
In  Bew  V.  Harmon  (4)  Cockbum,  C. J.,  for  the  first  time  raised  the 
point  that  there  was  no  "  gaming  "  where  the  game  was  a  game 
of  skill.  The  object  of  the  statute  was  to  prevent  the  playing  of 
games  for  money  on  licensed  premises,  and  that  object  applies  to 
games  of  skill  just  as  much  as  of  chance. 
[He  also  referred  to  Hare  v.  OAome  (5).] 

HuDDLESTON,  B.  The  question  reserved  for  our  consideration 
is  whether  playing  "  skittle  pool "  on  a  billiard  table  for  money 
in  places  licensed  for  the  sale  of  intoxicating  liquors  is  "  gaming  " 
within  the  meaning  of  s.  17  of  the  Licensing  Act,  1872.  The 
game  is  a  species  of  billiards.  It  is  played  with  small  skittles 
placed  on  a  billiard  table.  It  may  be  played  by  several  persons, 
and  may  properly  be  described  as  a  game  of  skill.  It  is  just  as 
much  a  game  of  skill  as  the  game  of  billiards.  When  played 
for  money  each  player  stakes  an  agreed  sum,  and  the  winner 
takes  the  whole.    In  the  present  case  it  was  played  for  money, 

(1)  3  K  &  E.  1.  (3)  36  J.  P.  773. 

(2)  20  L.  T.  (N.S.)  483.  (4)  3  Q.  B.  D.  454. 

(5)  34  L.  T.  (N.S.)  294. 


Huddleston,  B. 
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und  whether  the  stakes  weie  large  or  small  seems  to  me  imma-  188U 
terial.  The  justices  have  convicted  the  appellant  under  s*  17,  dtion 
which  makes  it  an  offence  for  a  licensed  person  to  suffer  ^*  any  Mi^x. 
gaming  or  any  unlawful  game  to  be  carried  on  on  his  pre- 
mises." Now  unlawful  games  are  certain  games  specified  by 
statute,  and  skittle  pool  is  not  one  of  them.  Is  the  playing  of 
ekittle  pool  for  money  ''  gaming  "  ?  In  Bew  v.  Sarston  (1)  the 
Court  differed  in  opinion  as  to  what  constituted  "gaming" 
under  the  statute  of  1872.  Mellor,  J.,  thought  that  playing 
any  lawful  game  for  money  was  gaming.  Cockbum,  C.J., 
thought  there  must  be  an  element  of  chance  in  the  game ;  but 
though  he  entertained  grave  doubts  whether  the  statute  applied 
to  a  game  of  skill,  he  did  not  dissent  from  the  judgment  of  the 
Court  affirming  the  conviction.  His  view  on  the  construction 
of  the  statute  is  unsupported  by  any  other  authority.  On 
the  contrary,  the  authorities  seem  to  be  uniform  in  describing 
**  gaming "  as  the  playing  of  any  game  for  money.  In  PaUen 
Y.  Bhymer  (2),  both  the  judges  who  heard  the  case  pointed  out 
that  playing  cards  for  money  was  gaming.  In  Danford  v. 
Taylor  (3),  and  Luff  v.  Leaper  (4),  convictions  for  permitting 
gaming  by  allowing  "ten-pins"  and  skittles  to  be  played  on 
licensed  premises  for  money  or  money's  worth  were  affirmed  by 
the  Courts.  In  Beg.  v.  Ashton  (5)  Lord  Campbell  said  that 
playing  dominoes  for  money  would  be  "  gaming/'  and  his  Ian- 
g^uage  is  wide  enough  to  cover  any  game,  whether  of  chance  or 
skill,  played  for  money. 

I  am  of  opinion  that  playing  skittle  pool  for  money  is  gaming 
within  s.  17  of  the  Licensing  Act,  1872.  The  justices,  therefore, 
were  justified  in  deciding  as  they  did,  and  the  conviction  must 
be  affirmed. 

Wills,  J.  I  am  of  the  same  opinion.  We  have  to  decide 
whether,  under  the  circumstances  stated  in  the  case,  the  convic- 
tion ought  to  be  upheld.  I  think  the  question  upon  which  the 
magistrates  really  want  our  decision  is  whether  playing  a  game 
of  skill  for  money  is  gaming  within  s.  17  of  the  Licensing  Act, 

(1)  3  Q.  B.  D.  454.  (3)  20  L.  T.  (N.S.)  483. 

(2)  3  E.  &  E.  1.  (4)  36  J.  P.  773. 

(5)  1  E.  &  B.  286. 
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1872.  It  seems  to  me  to  have  been  held,  and  rightly  held,  that 
playing  any  game  for  money  is  gaming.  That  is  so  according  to 
the  ordinary  use  of  language,  and  there  are  many  authorities  in 
support  of  the  proposition.  I  am  aware  of  the  danger  of  laying 
down  a  rule  which  is  to  include  every  case,  but  I  think  that  the 
state  of  circumstances  must  be  very  exceptional  which  would 
prevent  playing  any  game  for  money  from  being  gaming.  The 
legislature  have  recognised  that  it  is  impossible  to  put  down  the 
practice  of  playing  games  for  money.  So  far  as  regards  the 
general  public,  that  practice  cannot  be  put  down,  but  it  is 
another  matter  when  you  come  to  deal  with  the  class  of  licensed 
persons  who  have  exceptional  privileges.  There  are  very  good 
reasons  for  not  allowing  gaming  to  be  carried  on  upon  licensed 
premises.  If  games,  whether  of  chance  or  skill,  are  allowed  to 
be  played  for  money,  the  tendency  is  to  encourage  the  spending 
of  money  in  drink.  It  is  perfectly  reasonable  that  the  legis- 
lature should  interfere  to  prevent  that  being  done  which  is  a 
certain  encouragement  to  drinking,  and  frequently  causes  dis- 
putes to  arise  and  assaults  to  be  committed,  as  happened  in  the 
present  case. 

I  am  of  opinion,  both  on  the  authorities  and  on  the  natural 
reading  of  the  language  of  the  Act,  that  this  conviction  was 
right,  and  should  be  affirmed. 

Conviction  affirmed. 

Solicitors  for  appellant :  White  &  Co. 

Solicitors  for  respondent :  Sharpe,  Parkers^  dt  Co. 


W.  A. 
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[IN  THE  COURT  OP  APPEAL.]  18S9 

Jam,  17. 
LUCAS  V,  DIXON.  


Sale  of  Goods — Memorandum  in  Writing — Memorandum  after  Action — Statute 

of  Frauds  (29  Car.  2,  c.  3),  s.  17. 

A  note  or  memorandum  of  a  contract  for  the  purposes  of  the  17th  section  of 
the  Statute  of  Frauds  must,  in  order  to  he  availahle  in  an  action  on  the  contract, 
have  heen  in  existence  when  the  action  was  commenced. 

Appeal  from  the  judgment  of  Stephen,  J.,  at  the  trial  of  the 
cauae  without  a  jury. 

The  action  was  brought  for  the  non-acceptance  of  goods  on  a 
contract  coming  within  the  17th  section  of  the  Statute  of  Frauds. 
The  plaintiff  haying  made  an  application  under  Order  xiv.,  r.  1, 
the  defendant  made  an  affidavit  in  opposition.  At  the  trial  the 
plaintiff  relied  on  the  affidavit  so  made  as  constituting  a  note  or 
memorandum  of  the  contract  sufficient  to  satisfy  the  statute. 
The  learned  judge  was  of  opinion  that  the  terms  of  the  contract 
sufficiently  appeared  in  the  affidavit  to  make  it  a  note  or  memo- 
randum,  but  that  it  could  not  be  available  to  the  plaintiff  as  it 
was  not  in  existence  when  the  action  was  brought.  He  therefore 
gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

A.  Henry y  for  the  appellant.    A  contract  for  the  sale  of  goods 

is  '^  allowed  to  be  good  "  when  the  plaintiff  proves  his  claim.     It 

is  immaterial  when  the  evidence  by  which  he  supports  it  comes 

into  existence.    Although  the  contrary  is  now  settled  it  appears 

to  have  been  considered  that  a  contract  was  void  unless  the  terms 

of  the  statute  were  complied  with :  Carrington  v.  Boots  (1) ;  Beade 

v.  Lamb  (2),  and  Bill  v.  Bament  (3),  which  might  have  been 

decided  on  that  ground,  is  no  authority  against  the  plaintiff. 

There  is  here  what  amounts  to  a  memorandum  signed  by  the 

defendant,  and  the  case  is  analogous  to  the  cases  in  equity  in 

which  specific  performance  was  enforced  of  a  contract  within  the 

statute  not  in  writing,  where  it  was  fully  set  forth  in  the  bill 

(1)  2  M.  &  W.  248.  (2)  6  Ex.  130. 

(3)  9  M.  &  W.  36. 
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and  confessed  by  the  answer  of  tlie  defendant :  Store's  £qaity 
JuriBprudence,  par.  755 ;  Spurrier  v.  Fitzgerald.  (1) 

[He  also  referred  to  Bailey  t.  Sioeetmg  (2),  M'Clean  v.  Ni- 
eolle  (3),  and  Britain  t.  Boasiter.  (4)] 

T.  Willes  Chitty,  for  the  defendant  The  reason  for  the  equity 
decisions  was  not  that  the  confession  of  the  defendant  amounts 
to  a  memorandnm,  bat  that  unless  he  states  that  the  contract  is 
invalid  by  reason  of  the  statute  he  most  be  taken  to  admit  the 
agreement  to  be  binding  on  him :  Gooth  v.  Jachton  (5) ;  Bidgway 
V.  Wharton  (6) ;  Heys  v.  Astiey  (7).  The  admission,  whatoyer  it 
is,  must  be  before  action :  Sievewright  v.  Archibald  (8) ;  for  there 
must  be  a  complete  cause  of  action  when  it  is  commenced,  per 
Maule,  J. :  Frieker  v.  Tkomlinson.  (9) 

LoBD  EsHER,  M.R  I  am  of  opinion  on  the  facts  that  the 
contract  in  this  case  was  for  the  purchase  and  sale  of  chattels  to 
be  delivered,  and  therefore  that  it  was  necessary  for  the  plaintiff 
to  shew,  in  the  action  he  brought,  that  the  Statute  of  Frauds  had 
been  complied  with.  I  think  he  did  shew  that,  after  action,  the 
defendant  made  an  affidavit  in  which  he  set  out  the  terms  of  the 
contract  in  such  a  manner  as  to  constitute  a  signed  memorandum 
of  the  contract.  At  the  trial  this  affidavit  was  put  in,  and,  if  it 
was  a  sufficient  memorandum,  the  question  that  arises  is  whether 
the  plaintiff  complies  with  the  obligation  on  him  by  producing  a 
memorandum  signed  after  action  brought.  The  argument  against 
the  plaintiff  is  that  the  4th  and  17th  sections,  although  they  use 
different  words,  ought  to  be  construed  in  the  same  way,  and  that 
the  4th  section  has  been  construed  in  a  series  of  decisions  so  as 
to  shew  that  under  that  section  it  is  not  sufficient  for  the  plaintiff 
to  produce  a  memorandum  signed  by  the  defendant  a^r  action 
brought,  and  it  is  said  that  the  same  rule  applies  to  the  17tb 
section,  because  though  the  words  are  different  their  effect  is 
substantially  the  same.  The  words  of  the  4th  section  are  that 
Qo  action  shall  be  "  broaght "  without  a  memorandnm,  which  of 

<1)  6  Vbb.  548.  (6)  3  De  ft.  M.  &  a.  677. 

(2)  9  C.  B.  (N.3.)  843.  (7)  9  L.  T.  (N.8.)  3SQ;  4  Da  G.  J. 

(3)  9  W.  R.  811.  &  8.  34. 

(4)  11  Q.  B.  D.  123.  (8)  17  Q.  B.  103. 

(5)  6  Vea.  11.  (9)  1  M.  *  G.  772. 
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itself  would  shew  the  necessity  of  the  existence  of  the  memo-  I88i» 
random  at  the  time  the  action  is  commenced.  But  then  we  find  luoas 
a  series  of  authorities  in  the  Chancery  Courts.  As  to  these  it  is  j^^q^^ 
suggested  that  the  judges  were  not  dealing  with  the  construction 
of  the  statute,  but  only  in  certain  cases  not  allowing  the  statute 
to  be  set  up.  I  do  not  think  that  is  the  true  view  of  the  autho- 
rities. If  the  defendant  demurred,  and  in  his  demurrer  stated 
that  there  had  been  a  contract  which  was  of  such  a  kind  that, 
had  it  been  in  writing,  it  would  have  entitled  the  plaintiff  to 
succeed,  the  defendant's  demurrer  was  allowed.  But  if  a  bill  is 
demurred  to  it  is  on  the  ground  that  it  was  not  a  good  bill  when 
deliyered,  so  that  in  allowing  a  demurrer  it  must  hare  been  on 
the  ground  that  the  contract  was  not  enforceable  because  the 
memorandum  was  not  in  existence  at  the  time  the  action  was 
.  brought.  The  case  of  Wood  y.  Midgley  (I)  was  in  the  Court  of 
Appeal,  and  it  seems  to  me  clear  that  Turner,  L.  J.,  decided  the 
case  on  the  construction  of  the  statute  on  the  ground  that  the 
evidence  of  the  contract  should  be  in  existence  at  the  time  the 
action  is  brought,  and  if  not  so  cannot  be  produced  as  evidence 
at  the  trial.  If  that  is  so  as  to  s.  4,  we  then  come  to  s.  17,  which 
is  worded  differently.  No  contract  is  to  be  ''  allowed  to  be  good." 
Do  these  words  produce  a  different  effect  from  those  of  s.  4  ?  Let 
us  look  at  the  rest  of  the  section  and  see  what  are  the  excep- 
tions :  ^'  Except  the  buyer  shall  accept  part  of  the  goods  so  sold 
and  actually  receive  the  same."  It  is  highly  unlikely  that  it 
could  have  been  imagined  that  a  defendant  disputing  the  con- 
tract should  after  action  accept  part  of  the  goods.  The  clause  is 
greatly  in  favour  of  the  supposition  that  they  were  dealing  with 
the  state  of  things  before  the  action.  The  same  remark  holds 
good  as  to  the  next  clause,  ^^  give  something  in  earnest  to  bind 
the  bargain  or  in  part  payment."  What  was  in  the  mind  of  the 
legislature  was  something  to  be  done  before  action,  and  the  same 
would  seem  to  apply  to  the  *^  note  or  memorandum  to  be  made 
and  signed  by  the  parties  to  be  charged."  That  is  the  conclusion 
I  should  come  to  on  the  words  of  the  section ;  but  then  I  come 
to  the  cases.  In  Bill  v.  Bament  (2)  Lord  Abinger  and  Parke,  B., 
clearly  held  this  view.    That  case  has  never  been  overruled,  but 

(1)  6  De  G.  M.  &  G.  41.  (2)  9  M.  &  W.  36. 
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1889        has  been  mentioned  in  subsequent  eases  as  if  it  had  been  accepted, 

Lucas       c^d  it  would  be  wrong  that  we  should  now  differ  from  it.    I  comey 

Dix'oK.      therefore,  on  this  ground  also  to  the  conclusion  that  the  memo- 

LordBA^M  B  '^^"^^^^  Under  s.  17  to  support  an  action  must  be  one  in  existence 

at  the  time  when  the  action  is  brought.    This  appeal  therefore 

fails. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  question  is 
whether  there  is  a  note  or  memorandum  in  writing  sufficient  to 
satisfy  the  Statute  of  Frauds,  and  the  eyidence  in  support  of  that 
view  consists  of  an  affidavit  sworn  by  the  defendant  in  opposition 
to  an  application  under  Order  xiv.  If  this  affidavit,  which  I 
will  assume  for  the  purpose  of  the  argument  contains  sufficient 
evidence  of  the  contract,  had  been  sworn  in  some  previous  action 
and  had  been  used  in  this,  Ooode  v.  Job  (1)  and  Barkwarth  v. 
Young  (2)  shew  that  the  document  is  not  necessarily  the  less  a 
sufficient  memorandum  because  it  is  sworn  in  an  action.  What 
we  have  to  consider  is  whether  such  a  memorandum  after  action 
is  sufficient  in  that  action.  I  think  the  true  view  is  that  ex- 
pressed by  Lord  Blackburn  in  MaddUon  v.  Alderion  (3):  '^I 
think  it  is  now  finally  settled  that  the  true  construction  of  the 
Statute  of  Frauds,  both  the  4th  and  17th  sections,  is  not  to 
render  the  contracts  under  them  void,  still  less  illegal,  but  is  to 
render  the  kind  of  evidence  required  indispensable  when  it  is 
sought  to  enforce  the  contract.*'  That  still  leaves  it  open  to 
question  as  to  what  is  the  time  at  which  it  can  be  said  the  con- 
tract is  sought  to  be  enforced — when  the  action  is  brought,  or 
when  it  is  sought  to  prove  the  case  by  adducing  the  evidence. 
I  cannot  help  thinking  that  the  view  of  Lord  Blackburn  was 
that  at  the  time  the  action  is  brought  the  evidence  ought  to  be 
in  existence,  at  all  events  in  a  contract  under  s.  4,  because  he 
speaks  of  a  contract  not  being  **  enforceable  "  unless  signed  by 
or  on  behalf  of  the  party  to  be  charged. 

But  we  must  consider  the  matter  partly  on  the  statute  and 
partly  on  the  authorities.  Looking  at  the  statute  itself  it  strikes 
one  that  it  is  for  the  prevention  of  fraud  as  well  as  perjury.    It 

(1)  28  L.  J.  (Q.  B.)  1.  (2)  4  Drew.  1. 

(3)  8  App.  Gas.  467,  at  p.  488. 
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may  well  be  that  though  the  contract  may  not  be  void,  the 
legislature  intended  to  prevent  persons  being  vexed  with  actions 
that  conld  not  succeed.  But  when  we  come  to  s.  4, 1  cannot 
help  thinking  that  it  is  perfectly  clear  that  the  memorandum  or 
note  must  be  in  existence  at  the  time  the  action  is  brought. 
That  was  the  view  taken  by  the  Courts  in  Equity  which  had  to 
deal  with  the  4th  more  perhaps  than  they  had  with  the  17th 
section.  I  think  it  follows  that  was  their  view,  because  they 
allowed  a  bill,  which  shewed  on  the  face  of  it  that  the  conditions 
of  the  statute  had  not  been  complied  with,  to  be  demurred  to,  or, 
in  other  words,  allowed  a  defendant  to  take  by  demurrer  an 
objection  to  the  institution  of  the  action,  which  would  shew  that 
they  thought  that  the  matter  could  not  be  cured  by  evidence : 
Wood  V.  Midgley.  (1) 

It  was  held,  no  doubt,  that  if  the  defendant  admitted  his 
liability  that  was  sufficient — not  on  the  ground  that  his  admis*- 
sion  was  a  memorandum  of  the  contract,  but  that  it  was  an 
admission  that  there  was  such  a  memorandum.  That  is  shewn 
by  the  fact  that  if,  at  the  same  time,  he  set  up  the  statute 
his  admission  did  not  operate.  So  a  plea  of  the  statute  was 
allowed,  and  as  a  plea  goes  to  the  state  of  things  at  the  time 
of  action  brought  that  leads  to  the  same  conclusion.  Then 
when  we  come  to  s.  17,  is  there  any  distinction  in  reason  between 
the  matters  dealt  with  in  the  two  sections  so  as  to  lead  us  to 
think  that  some  different  reasoning  applies  to  them?  The 
words  are  different,  but  in  s.  17  one  of  the  things  for  which  a 
contract  shall  be  allowed  to  be  good  is  acceptance  of  part  of  the 
goods,  which  one  would  certainly  expect  to  take  place  before 
action,  and  another  is  the  giving  of  something  in  earnest  to  bind 
the  bargain,  to  which  the  same  remark  applies.  It  is  reasonable 
to  suppose  from  this  that  the  note  or  memorandum  was  to  be 
something  completed  before  action.  Turning  to  the  cases,  the 
Courts  have  never  drawn  a  distinction  in  this  respect  between 
the  two  sections,  on  the  contrary,  the  general  opinion  expressed 
in  the  cases  is  that  they  are  in  pari  materia. 

There  is  a  great  deal  of  authority  at  common  law  that  a 
memorandum  coming  into  existence  after  action  brought  is  not 

(1)  5  De  G.  M.  &  G.  41. 
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available  to  the  plaintiff  under  s.  17.  In  FrieJcer  v.  Thofnlinson  (1) 
there  was  no  decision,  but  Maule,  J.,  expressed  an  opinion  on 
the  point.  In  Bill  v.  Bament  (2)  the  point  was  made  which  is 
sought  to  be  argued  in  the  present  case,  but  it  was  abandoned, 
or  at  all  events  treated  as  untenable,  because  the  counsel  on  the 
other  side  were  stopped.  Lord  Abinger  thought  it  too  untenable 
to  require  discussion,  and  Parke,  B.,  said :  *'  There  must,  in  order 
to  sustain  the  action,  be  a  good  contract  in  existence  at  the  time 
of  the  action  brought ;  and  to  make  it  a  good  contract  under  the 
statute,  there  must  be  one  of  the  three  requisites  therein  men- 
tioned." 

There  is  thus  distinct  authority,  forty-seven  years  old,  and,  so 
far  as  I  know,  not  questioned,  but  acted  on  and  treated  as  bind- 
ing, and  though  it  may  appear  a  technical  point,  I  should  hesi- 
tate to  do  anything  to  disturb  a  rule  laid  down  about  the  Statute 
of  Frauds  and  acted  on  for  so  long.  It  is  said  that  at  that  time 
the  Courts  were  of  opinion  that  for  want  of  a  memorandum  the 
contract  was  void,  but  I  cannot  agree  that  that  was  the  case. 
There  are  many  instances  to  the  contrary.  Thus  in  Bailey  v. 
Sweeting  (3),  Williams,  J.,  says :  ^^  A  memorandum  given  after 
action  brought  will  not  do,"  and  adds, ''  the  reason  given  is  that 
the  cause  of  action  is  not  complete  until  the  memorandum  is 
given,"  and  the  learned  judge  repeats  in  his  judgment  what  he 
had  said  in  the  course  of  the  argument :  ^^  The  effect  of  that 
enactment  is  that,  although  there  be  a  contract  which  is  a  good 
and  valid  contract,  no  action  can  be  maintained  upon  it  if  made 
by  word  of  mouth  only,  unless  something  else  has  happened,  e.g., 
unless  there  be  a  note  or  memorandum  in  writing  of  the  bargain 
signed  by  the  party  to  be  charged.  As  soon  as  such  a  memoran- 
dum comes  into  existence  the  contract  becomes  an  actionable 
contract."  In  CHbson  v.  Holland  (4)  BiU  v.  Bament  (2)  was  cited 
by  Willes,  J.,  and  treated  as  binding  law.  At  an  earlier  date,  in 
Sievewright  v.  Archibald  (5),  similar  language  was  used  by  Erie,  J. 
The  matter  comes  to  this,  that  in  no  case  has  it  been  scdd  that  a 
memorandum  made  after  action  is  sufficient,  but  that  BiU  v. 


(1)  1  M.  &  G.  772. 

(2)  9  M.  &  W.  36. 


(3)  9  C.  B.  (N.S.)  843. 

(4)  Law  Rep.  1  C.  P.  1. 


(5)  17  Q.  B.  103. 
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Bament  (1)  says  the  contrary,  and  has  been  followed  by  several 
cases  and  accepted  by  the  text-books  nntil  the  last  edition  of 
Mr.  Benjamin's  work  on  the  Sale  of  Personal  Property  (2),  which 
seems  to  suggest  something  in  Lord  Blackburn's  judgment  in 
Maddison  y.  Alder9on  (3)  to  a  contrary  effect.  I  do  not  think 
that  suggestion  is  warranted  by  anything  in  that  judgment,  and 
on  the  whole,  though  feeling  that  the  objection  is  technical,  I 
hare  come  to  the  conclusion  that  the  plaintiff  was  not  entitled  to 
succeed,  and  that  the  learned  judge  was  right. 

Fby,  L.  J.  I  am  of  the  same  opinion,  and  for  the  reasons  that 
have  been  so  fully  gone  into.  I  will  only  add  this  observation, 
that  the  conclusion  at  which  we  have  lEirrived  is  a  somewhat 
singular  one.  The  statute  requires  the  memorandum  as  evidence, 
but  requires  that  evidence  to  be  in  existence  at  the  commence- 
ment of  the  action  which  is  brought  to  enforce  the  contract.  If, 
then,  it  only  comes  into  existence  after  the  commencement  of 
such  an  action,  and  the  plaintiff  desires  to  avail  himself  of  it, 
he  can  only  do  so  by  discontinuing  the  action  and  commencing 
another. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Ralph  Thomas. 

Solicitor  for  defendant :  Walter  StocJcen. 

A.  M. 

(1)  9  M.  &  W.  36.  (2)  4th  Ed.  p.  192,  n.  (t). 

(3)  8  App.  Cas.  467,  at  p.  488. 


1889 


Lucas 

V, 

Dixon. 

Bowen,  L.  J. 
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1^^  [IN  THE  COURT  OP  APPEAL.] 

Jan.  29; 

J^«6.  4.  HUGILL  AND  Another  v.  MASKER  and  Another. 


Sale  of  Ooods^Factors  Act,  1877  (40 &  41  Viet.  c.  39), «.  4r--Vendee  in  possession 

of  Document  of  Title — Statute  of  Frauds,  s.  17. 

The  Factors  Act,  1877,  8.  4,  provides  that,  where  any  goods  have  been  sold 
or  contracted  to  be  sold,  and  the  vendee  obtains  the  possession  of  the  documents 
of  title  thereto  from  the  vendor,  any  sale,  pledge,  or  disposition  of  such  goods 
or  documents  by  such  vendee  so  in  possession  shall  be  as  valid  and  effectual  as 
if  such  vendee  were  an  agent  or  person  entrusted  by  the  vendor  with  the  docu- 
ments within  the  meaning  of  the  principal  Acts  as  amended  by  the  Act  itself, 
provided  the  person  to  whom  the  sale,  pledge,  or  other  disposition  is  made  has 
not  notice  of  any  lien  or  other  right  of  the  vendor  in  respect  of  the  goods. 

It  is  not  necessary,  in  order  that  the  above-mentioned  section  should  be 
applicable,  that  there  should  be  a  memorandum  of  the  contract  for  sale  of  the 
goods  so  as  to  satisfy  the  Statute  of  Frauds ;  it  is  sufficient  that  there  should 
be  a  de  facto  contract  for  sale,  the  vendee  under  which  has  obtained  from  the 
vendor  possession  of  the  docxmients  of  title  to  the  goods ;  and  a  sale  by  such  a 
vendee  will  give  to  a  bonft  fide  purchaser  without  notice  a  good  title  to  the 
goods,  free  from  any  lien  or  other  right  of  the  original  vendor  in  respect  thereof. 

Appeal  of  defendants  from  the  judgment  of  Charles,  J.,  at  the 
trial  without  a  jury. 

The  action  was  brought  in  respect  of  the  detention  by  the 
defendants  of  certain  goods,  viz.,  two  machines  caUed  cap  frames, 
and  the  facts,  so  far  as  material  to  this  report,  were  in  substance 
as  foUows.  The  machines  in  question  had  been  purchased  by 
the  defendants  from  the  executors  of  one  Buckley.  A  person 
named  Crossland  caUed  on  the  defendant  Masker,  and  stated 
that  he  was  a  partner  in  a  firm  of  manufacturers  requiring 
machines  of  the  kind,  and  was  desirous  to  negotiate  for  the 
purchase  of  the  machines ;  and  a  bargain  was  eventually  made 
by  word  of  mouth  for  the  sale  by  the  defendants  to  him  of  the 
machines,  which  still  remained  on  the  premises  of  Buckley's 
executors,  for  the  sum  of  82Z.  lOs.,  to  be  paid  down  in  cash. 
The  defendant  Masker  gave  Crossland  a  delivery  order  for  the 
machines  addressed  to  Buckley's  executors,  directing  them  to 
deliver  the  machines  to  bearer.  Crossland  then  felt  in  his  pocket 
and  said  that  he  had  forgotten  his  cheque-book,  but  that  he 
would  send  a  cheque  for  the  price  of  the  machines  the  same 
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night  or  before  noon  the  next  day,  and  that  the  defendants  would  1889 
be  all  right,  because,  if  they  did  not  get  the  cheque,  they  could  huoill 
pre7ent  the  goods  going  away.  An  invoice  of  the  machines  had  k^^kb. 
been  made  out  by  the  defendant  Masker,  and  handed  to  Gross- 
land,  but  it  was  given  back  to  Masker  on  Crossland's  not  being 
able  to  give  a  cheque  for  the  price.  One  of  the  questions  raised 
in  the  case  was  whether  such  invoice  was  a  sufiBcient  memorandum 
of  the  terms  of  the  agreement  for  sale  to  satisfy  the  17th  section 
of  the  Statute  of  Frauds,  but,  as  will  be  seen  hereafter  from 
the  judgment,  that  question  ultimately  became  immaterial ;  and  it 
is  therefore  unnecessary  to  set  out  the  terms  of  such  invoice. 
Ciossland,  who  was  allowed  to  take  away  the  delivery  order,  sub- 
sequently sold  the  machines  to  the  plaintiffs,  a  firm  of  manufac- 
turers, who  required  such  machines  in  their  business,  for  the  sum 
of  502.,  of  which  252.  was  paid  down,  and  the  balance  was  to  be 
payable  after  delivery  of  the  machines.  He  handed  the  delivery 
order  upon  such  sale  to  the  plaintiffs.  Orossland  never  paid  the 
defendants  for  the  machines,  and  it  was  admitted  that  the  trans- 
action was  fraudulent  on  his  part.  The  defendants  directed 
Buckley's  executors  not  to  deliver  up  the  machines  to  the  plain- 
tiffis,  who  had  consequently  been  unable  to  obtain  possession  of 
them.  The  learned  judge  found  on  the  facts  that  the  plaintiffs 
were  bon&  fide  purchasers,  and  had  no  notice  of  any  fraud,  or  of 
any  lien  or  right  of  the  defendants  in  respect  of  the  goods.  It  was 
contended  for  the  plaintiffs  that  they  were  entitled  to  the  pro- 
perty in  and  possession  of  the  goods  notwithstanding  any  defect 
in  Crossland's  title  by  virtue  of  the  4th  section  of  the  Factors 
Act,  1877  (40  &  41  Yiot  c.  89  (1)),  Orossland  having  obtained 
possession  of  the  delivery  order,  which  was  a  document  of  title, 

(1)  That  section  enacts  that "  where  the  principal  Acts  as  amended  by  this 

any  goods  hiCve  been  sold  or  con-  Act,  shall  be  as  valid  and  effectual  as  if 

tracted  to  be  sold  and  the  vendee,  or  such  vendee  or  other  person  were  an 

any  person  on  his  behalf,  obtains  the  agent  or  person  entrusted  by  the  ven- 

possession  of  the  documents  of  title  dor  with  the  documeots  within  the 

thereto  from  the  vendor  or  his  agents,  meaning  of  the  principal   Acts   as 

any  sale,  pledge,  or  disposition  of  such  amended  by  this  Act,  provided  the 

goods  or  documents  by  such  vendee  so  person  to  whom  the  sale,  pledge,  or 

in  possession  or  by  any  other  person  other   disposition   is  made  has  not 

or  agent  entrusted  by  the  vendee  with  notice  of  any  lien  or  other  right  of 

the  docimients  within  the  meaning  of  the  vendor  in  respect  of  the  goods.' 
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from  the  defendants  as  a  vendee  of  the  machines,  and  they  haying 
purchased  the  machines  from  him  bona  fide  and  without  notice 
of  any  lien  or  right  of  the  defendants. 

It  was  contended  for  the  defendants  (inter  alia)  that,  there 
being  no  sufficient  memorandum  of  the  contract  for  sale  of  the 
goods  to  Grossland  to  satisfy  the  17th  section  of  the  Statute  of 
Frauds,  there  was  no  valid  sale  or  contract  for  sale  of  them  to 
him,  and  therefore  the  above-mentioned  section  did  not  apply : 
and  that  the  property  in  the  goods  remained  in  them,  or  at  any 
rate  they  had  a  lien  on  them.  (1) 

The  learned  judge  held  that  the  invoice  was  a  sufficient 
memorandum  of  the  contract  to  satisfy  the  Statute  of  Frauds, 
and,  that  being  so,  that  the  4th  section  of  the  Factors  Act,  1877, 
applied;  and  he  accordingly  gave  judgment  for  the  plaintiffs  for 
the  goods  or  their  value. 

Waddy,  Q.C.,  and  CtfrU  Dodd,  for  the  defendants.  The  agree- 
ment between  the  defendants  and  Grossland  being  for  cash,  and 
payment  not  being  made,  there  was  no  actual  sale  of  the  goods : 
even  if  there  were,  the  defendants  would  have  a  lien  for  the 
price. 

[BowEK,  L.J.  The  4th  section  of  the  Facton  Act,  1877, 
applies  to  the  case  of  *^  goods  contracted  to  be  sold "  as  well  as 
that  of  goods  sold.] 

By  the  terms  of  the  17th  section  of  the  Statute  of  Frauds, 
the  contract  is  not  to  be  allowed  to  be  good  unless  the  require- 
ments of  the  section  are  satisfied.  The  existence  of  a  contract 
of  sale  between  the  defendants  and  Grossland  is  the  basis  of  the 
title  of  the  plaintiffii.  The  applicability  of  the  4th  section  of 
the  Factors  Act,  1877,  depends  on  the  goods  having  been  sold 


(1)  Only  80  much  of  the  contentions 
of  the  parties  and  arguments  is  given 
as  relates  to  the  points  here  reported. 
Various  points  were  raised  in  the  argu- 
ment which  depended  on  the  view 
taken  as  to  the  proper  inferences  of 
fact  to  be  drawn  from  the  circum- 
stances of  the  case.  The  statement 
of  the  facts  made  above  briefly  states 
the  facts  in  accordance  with  the  view 


taken  of  their  effect  by  ihe  Court,  and 
so  much  of  the  argument  as  is  by  such 
view  rendered  immaterial  is  omitted : 
and  also  the  argument  on  the  question 
whether  the  invoice  above-mentioned 
was  a  sufficient  memorandum  of  the 
contract  to  satisfy  the  Statute  of 
Frauds,  which  is  rendered  immaterial 
by  the  judgment. 
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or  contracted  to  be  sold  by  the  defendants  to  Orossland,  and  if       1889 
there  was  no  legal  contract  for  sale  the  section  cannot  apply,     bjjgill 
It  is  contended  that,  even  if  the  Factors  Act,  1877^  applies,  the     j^JI^ 
defendants  are  entitled  to  a  lien  on  the  goods  for  their  unpaid 
pnrchase-money,  and,  if  not  for  the  whole  of  it,  then  to  a  lien  to 
the  amount  of  252.«  the  unpaid  bahmce  of  the  purchase-money 
of  the  machines  under  the  contract  between  Grossland  and  the 
plaintiffii. 

[Fbt,  L.  J.  On  what  principle  can  any  lien  under  the  contract 
between  the  defendants  and  Grossland  be  transferred  to  the 
contract  between  Grossland  and  the  plaintiffs  ?] 

For  this  purpose  Grossland  must  be  treated  as  the  defendants' 
agent,  and  they  would  be  entitled  to  all  rights  he  would  have 
under  the  contract  with  the  plaintiffs. 

[Lord  Eshsb,  M.B.  There  does  not  appear  to  be  any  lien 
under  that  contract  The  delivery  order  was  handed  over  to  the 
plaintiffs. 

BowEN,  L.  J.  Is  not  the  principle  of  the  4th  section  of  the 
Factors  Act,  1877,  that  the  case  is  to  be  treated  as  if  the  vendee 
were  an  agent  entrusted  with  the  goods  ?] 

It  is  contended  that  no  further  effect  must  be  given  under  the 
4th  section  to  the  fraudulent  sale  of  the  goods  by  the  vendee 
than  is  necessary  to  protect  the  innocent  party  who  has  bought 
on  the  faith  of  the  documents  of  title,  and  therefore  that  he 
ought  only  to  have  the  goods  on  condition  of  paying  the  price.  (1) 

Forbes,  Q.C,f  and  Ooppoek,  for  the  plaintiffs.  It  is  su£Soient  in 
order  to  render  the  4th  section  of  the  Factors  Act,  1877,  appli- 
cable that  there  should  have  been  an  obtaining  of  the  possession 
of  the  documents  of  title  by  a  person  in  the  character  of  a 
vendee  under  a  de  facto  contract  for  sale.    It  is  clear  that,  if  the 

(1)  It  should  perhaps  be  mentioned  regard  to  that  part  of  the  case,  because 

that  there  was  a  counter-claim  by  the  it  was  ultimately  agreed  between  the 

defendants  against  the  plaintiffs  for  coimsel   for   the  parties  during  the 

252.,  the  unpaid  balance  of  the  pur-  argument  that  the  plaintiffs,  if  the 

chase-money  of  the  machines  under  judgment  were  for  them,  on  obtaining 

the  contract  for  sale  to  the  plaintiffs  by  possession  of  the  machines,  would  pay 

Grossland,  with  regard  to  which  con-  the  sum  of  25/.  to  the  defenduits 

siderable  discussion  took  place  during  on  their  indenmifying  the  plaintiffs 

the  argument.    It  became,  however,  against  any  possible  claim  for  it  by 

unnecessary  to  decide  anything  with  Grossland. 

2G2  2 
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1889        Facton  Act,  1877>  applies,  any  lien  the  defendants  might  have 

HueiLL     under  the  contract  with  Crossland  was  gone.    There  was  no  lien 

MA^m     under  the  contract  between  Crossland  and  the  plaintiffs  for 

the  unpaid  balance  of  the  pnrchase-money  nnder  that  contract 

Inasmuch  as  that  balance  was  only  to  become  payable  after  the 

deliyery  of  the  goods,  it  is  clear  that  its  payment  cannot  be  a 

condition  of  their  delivery. 

Doddf  in  reply. 

LoBD  Ebhbb,  M.B.  We  will  reserve  the  questions  with  regard 
to  the  Statute  of  Frauds  for  further  consideration. 

Subject  to  those  questions,  Crossland  was  a  person  to  whom 
these  goods  were  contracted  to  be  sold,  and  one  of  the  defendants, 
the  vendors,  intentionally  delivered  to  him  a  delivery  order, 
which  is  a  document  of  title,  and  allowed  him  to  take  it  away. 
He  was  therefore,  subject  to  the  questions  reserved,  a  vendee 
who  had  obtained  possession  of  a  document  of  title  to  the  goods 
sold.  By  the  Factors  Act,  1877,  a  person  who  has  so  obtained 
possession  of  a  document  of  title  is  placed  in  the  same  position 
as  an  agent  or  person  entrusted  with  the  document  within  the 
meaning  of  the  previous  Factors  Acts.  By  means  of  the  delivery 
order  Crossland  subsequently  sold  the  goods  to  the  plaintiffs  for 
the  sum  of  501.,  of  which  251.  only  was  paid  down,  and  the  re- 
mainder was  to  be  payable  after  delivery  of  the  goods.  Under 
these  circumstances,  it  appears  to  me  that,  apart  from  the  Statute 
of  Frauds,  the  plaintiffs  having  purchased  bon&  fide  from  a 
vendee  who  had  obtained  possession  of  a  document  of  title  are 
within  the  protection  of  the  4th  section  of  the  Factors  Act,  1877. 
It  was  argued  that  the  nou'-payment  of  the  remaining  251.  out  of 
the  501.  is  fatal  to  the  plaintiffs'  claim  to  the  possession  of  the 
goods,  because  the  defendants  have  a  lien  to  that  extent  It 
seems  to  me  clear  that  the  plaintiffs,  if  they  bring  themselves 
within  the  Factors  Act,  are  not  affected  by  any  lien  the  defend- 
ants might  have  had  against  Crossland.  It  was  suggested  that, 
even  if  the  plaintiffs  were  persons  who  had  bought  gclods  under 
the  protection  of  the  Factors  Act,  part  of  the  price  of  such  goods 
not  having  been  paid  to  their  vendor,  the  defendants,  the  original 
vendors,  can  refuse  to  deliver  up  the  goods,  unless  the  plaintiffs 
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pay  to  them  so  mnch  as  is  unpaid  of  the  prioe  at  which  they       i889 
purchased.    Bnt  to  say  that  the  plaintiffs  must  pay  that  snm  as      h^^.^ 
a  condition  of  delivery  of  the  goods  seems  to  me  impossible,  for         «• 

I  think  that  is  really  the  same  thing  as  asserting  pro  tanto  the        

lien  of  the  defendants  which,  as  I  have  already  said,  is  ousted  by 
the  operation  of  the  Act  Under  these  circumstances  it  appears 
to  me  that  on  all  points  except  those  with  r^ard  to  the  Statute 
of  Frauds,  on  which  we  have  reserved  our  judgment,  the  appeal 
fiftils,  and  the  plaintiffs  are  entitled  to  our  judgment. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  plaintiffs,  having 
purchased  bona  fide  without  notice  of  any  fraud,  claim  to  be 
within  the  4th  section  of  the  Factors  Act,  1877,  on  the  ground 
that  they  so  purchased  from  a  vendee  who  had  obtained  posses- 
sion from  the  vendors  of  a  document  of  title  to  the  goods ;  and 
they  allege  that  under  those  circumstances  the  section  gave  to 
such  vendee  power  to  convey  a  good  title  to  the  goods  to  them 
as  such  bona  fide  purchasers.  I  agree,  for  the  reasons  given  by 
the  Master  of  the  Bolls,  that,  subject  to  the  points  reserved  for 
consideration,  the  Factors  Act,  1877,  applies,  and  that  Grossland, 
when  he  obtained  possession  of  the  delivery  order,  was  placed  by 
that  enactment  in  as  effective  a  position  for  dealing  with  the 
goods  for  commercial  purposes  as  if  he  had  been  an  agent  en* 
trusted  with  a  document  of  title  under  the  previous  Factors  Acts. 
It  was  suggested  that  the  vendors'  lien  of  the  defendants  still 
subsisted  notwithstanding  the  sale  by  Crossland  to  the  plaintiffs, 
bnt  the  very  point  of  the  enactment  of  the  Factors  Act  is  that 
the  person  who  has  obtained  possession  of  documents  of  title  as 
vendee  shall  be  able  so  to  ^eeA.  with  the  property  as  to  oust  any 
lien  of  his  vendors.  It  may  be  that  the  vendors  might  be  entitled 
to  the  benefit  of  any  lien  existing  under  the  contract  of  sub-sale, 
but  the  point  does  not  arise,  because  the  goods  were  sold  by 
Crossland  to  the  plaintiffs  without  any  lien  for  the  price. 

Fbt,  L.  J.,  concurred. 

Feb.  4.    The  following  judgments  were  delivered : — 

Lord  Esheb,  M.B.  I  am  of  opinion  that  it  is  not  necessary 
that  there  should  be  a  memorandum  in  writing  of  the  contract 
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1889  of  sale  in  order  that  the  4th  section  of  the  Factors  Act,  1877, 
HuGiLL  may  apply.  That  being  so,  the  question  whether  there  was  in 
MAms.     ^^^  ^^^^  ^  sufficient  memorandum  falls  to  the  ground.    I  come 

rr"  « «  to  this  conclusion  for  the  following  reasons.  The  section  does 
not  deal  with  any  question  of  proof  or  procedure  at  a  trial ;  it 
deals  with  what  mercantile  men  are  entitled  to  do  and  to  assume 
in  the  course  of  business  under  certain  circumstances,  and  ia 
settling  what  their  rights  are  to  be  under  such  circumstances 
quite  irrespective  of  all  questions  with  regard  to  any  action  on 
the  contract  or  to  any  trial.  Looking  at  the  section  from  that 
point  of  view,  I  find  it  worded  thus.  It  speaks  of  the  case  ^  where 
any  goods  have  been  sold  or  contracted  to  be  sold  and  the  vendee^ 
or  any  person  on  his  behalf,  obtains  the  possession  of  the  docu- 

ments  of  title."    I  think  those  words  mean  only  that  there  must 

have  been  a  contract  of  sale  in  fact  and  a  vendee  in  fact  to  whom^ 
under  the  contract  the  property  passes,  or  to  whom  it  is  intended 
that  the  property  in  the  goods  shall  eventually  pass.  The  legis- 
lature have  not  said  that  the  contract  must  be  in  writing.  It  is 
to  be  observed  that  the  section  is  not  dealing  with  the  rights 
of  the  parties  to  that  contract  as  against  each  other,  but  with  the 
rights  of  third  persons  who  enter  into  another  transaction  on  the 
faith  of  the  possession  which  the  vendee  under  that  contract  has 
obtained  of  the  documents  of  title.  The  case  contemplated 
appears  to  me  to  be  that  in  which  there  has  been  in  fact  a  con* 
tract  for  the  sale  of  goods,  and  the  purchaser  has  obtained  from 
the  vendor  possession  of  the  documents  of  title  to  such  goods,  in 
which  case  the  rights  of  third  persons  who  have  dealt  on  the 
£edth  of  such  possession  are  made  to  depend  on  the  sight  of  the 
documents  in  the  hands  of  the  person  to  whom  the  vendor  has 
in  fact  contracted  to  sell,  and  to  whom  he  has  given  possession 
of  the  documents.  To  construe  the  section  as  importing  the 
necessity  for  a  contract  in  writing  which  would  satisfy  the  Statute 
of  Frauds,  would  be,  I  think,  to  do  away  with  the  mercantile 
effect  of  it,  and  to  take  away  the  protection  which  it  was  intended 
to  afford,  to  a  very  great  extent.  It  never  can  have  been  in- 
tended that  a  person  purchasing  on  the  faith  of  documents  of 
title  in  the  hands  of  a  vendee  should  be  bound  to  inquire 
whether  the  contract  for  sale  was  in  writing,  or  to  examine  the 
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contract  if  in  writing  to  see  whether  it  complies  with  all  the        1889 
requirements  held  necessary  under  the  Statute  of  Frauds.    For     huoill 
these  reasons  I  think  that  it  was  not  necessary  for  the  plaintiffs     ii^^L^. 
to  shew  that  there  was  a  sufficient  memorandum  in  writing:  of  the       — 
contract  for  sale  to  Crossland,  but  it  was  sufficient  to  shew  that 
there  was  in  fact  such  a  contract  for  sale.    Therefore  the  appeal 
must  be  dismissed. 

B0WKN9  L.  J.  I  am  of  the  same  opinion.  I  do  not  think  that 
it  was  necessary,  in  order  that  the  4th  section  of  the  Factors  Act, 
1877»  should  apply,  that  the  contract  for  sale  to  Crossland  should 
be  in  writing.  The  contract  was,  no  doubt,  for  sale  of  goods 
of  such  a  yalue  as  would  bring  the  case  within  the  17th  section  of 
the  Statute  of  Frauds  if  that  section  applied.  I  think  that  that 
section  really  deals  rather  with  procedure  than  with  the  actual 
contractual  rights  of  the  parties  in  cases  where  no  question  of 
procedure  comes  into  play.  Contracts  are  often  made  in  fact 
by  word  of  mouth  in  cases  to  which  the  17th  section  of  the 
Statute  of  Frauds  would  apply,  and  in  many  and  many  a  case 
are  acted  upon  by  the  merchants  who  made  them  as  good  con- 
tracts for  the  purpose  of  determining  their  rights ;  and  it  is  only 
when  such  a  contract  is  challenged  in  a  court  of  justice  in  an 
action  that  the  statute  is  called  into  operation  to  invalidate  the 
contract  In  such  cases  there  may  be  said  to  be  a  good  contract 
without  writing,  though  there  cannot  be  said  to  be  a  good  action- 
able contract  without  writing.  Bearing  these  considerations  in 
mind  we  have  to  consider  the  4th  section  of  the  Factors  Act  of 
1877,  which  deals  with  transactions  between  merchants,  and  not 
with  any  question  of  an  action  on  a  contract.  What  is  the 
object  of  that  section  ?  It  is  to  give  effect  to  transfers  to  bona 
fide  purchasers  without  notice  by  persons  in  possession  of  certain 
documents  of  title  with  regard  to  goods  as  vendees  of  such 
goods,  and  to  prevent  the  mischief  which  happens  where  persons 
dealing  with  the  possessors  of  such  documents  find  that  after  all 
the  possession  of  the  documents  on  which  they  relied  may  be  in- 
validated as  between  the  parties  to  the  original  contract  of  sale 
by  reason  of  some  fraud.  The  intention  is  to  enable  intending 
purchasers  to  deal  freely  and  boldly  with  persons  claiming  to  be 
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1839  yendees  of  goods  who  are  in  possession  of  the  docnments  of  title 
HuoiLL  to  the  goods.  The  mischief  aimed  at  would  not  be  effectively 
maI!^  cured,  nor  would  the  intention  that  purchasers  should  be  able 
to  deal  freely  and  boldly  with  persons  in  possession  of  the  docu- 
ments of  title  be  satis&ctorily  carried  out,  if  such  purchasers 
could  be  defeated  by  shewing  that,  though  there  was  in  fact  an 
original  contract  of  sale  under  which  the  persons  with  whom  they 
dealt  might  well  be  lawfully  in  possession  of  the  documents  of 
title,  such  contract  was  not  valid,  because  it  was  not  in  writing. 
In  my  opinion,  the  section,  when  it  speaks  of  **  goods  sold  or 
contracted  to  be  sold,"  and  the  *^  vendee  "  of  such  goods,  does  not 
mean  to  imply  as  a  condition  of  its  applicability  that  there  should 
be  such  a  contract  for  sale  in  writing  as  would  satisfy  the  Statute 
of  Frauds,  or  that  the  vendee  must  be  vendee  under  such  a  con- 
tract. It  is  dealing  with  the  mercantile  rights  of  the  parties  as 
resulting  from  the  original  contract  apart  from  any  question  of 
proof  or  procedure  in  an  action  on  the  contract.  It  seems  to  me 
that  Grossland  was  a  vendee  and  the  goods  were  contracted  to  be 
sold  to  him  within  the  section,  and  that  it  is  no  answer  to  say  that 
the  contract  was  not  in  writing. 

For  these  reasons,  I  think  the  judgment  below  was  right  and 
this  appeal  should  be  dismissed. 

Fbt,  L.  J.,  concurred. 

Appeal  dismiued. 

Solicitors  for  plaintiffs :  8harpe,  Parkers  dk  Co.,  for  WeaOier- 
head  &  Burr. 

Solicitors  for  defendants :  EUioU  &  Ash,  for  Bdbinson  A  Bcbin- 
son. 

£.  L. 
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[IN  THE  COURT  OF  APPEAL.]  1889 

Jan.  18, 21. 

ROSENBERG  v.  NORTHUMBERLAND  BUILDING  SOCIETY.  

BuHdivg  Society — Mortgage — Redemption — Advanced  Member — Provieo  for 
Hedemption  on  Payment  according  to  Bulee  **/or  time  heing^  of  Sodety^-^ 
Alteration  of  Btiiee  after  DaU  of  Mortgage^  Certificate  of  Begietrar-- 
Building  Societiee  Act,  1874  (37  <£;  38  Vict.  c.  42),  m.  18,  20,  21. 

An  "advanced"  or  borrowing  member  of  a  building  society  executed  a  mort- 
gage to  the  society  to  secure  an  advance  made  by  them  to  him.  The  mortgage 
contained  a  covenant  by  the  mortgagor  to  pay  to  the  society  all  subscriptions, 
fines,  and  other  moneys  which,  according  to  the  rules  for  the  time  being  of  the 
society,  should  from  time  to  time  become  due  and  payable  by  him  in  respect 
of  the  security  or  the  shares  by  virtue  of  which  the  advance  was  made  to  him. 
The  proviso  for  redemption  was  expressed  in  similar  terms.  The  rules  in  force 
at  the  date  of  the  mortgage  did  not  render  advanced  members  liable  to  contri- 
bute to  the  losses  of  the  society.  The  rules  were  afterwards  altered  by  the 
introduction  of  a  provision  that  an  advanced  member  should  not  be  entitled  to 
redeem  lus  mortgage  without  paying,  in  addition  to  what  would  have  been  due 
from  him  under  the  original  rules,  his  proportion  of  the  losses  of  the  society. 
The  altered  rules  were  certified  by  the  registrar  of  building  societies,  as  pro- 
vided by  the  Building  Societies  Act,  1874  :— 

HMf  that  the  new  rules  applied  to  the  mortgage,  and  that  the  plaintiff 
desiring  to  redeem  his  mortgage  must  do  so  in  accordance  with  those  rules. 

Smith's  Case  (1  Gh.  D.  481)  distinguished. 

HM  also,  that  the  registrar's  certificate  was  conclusive  as  to  the  validity  of 
the  proceedings  taken  by  the  society  for  the  passing  of  the  new  rules. 

Dewhurst  v.  Clarkstm  (3  E.  &  B.  194)  followed. 

Appeal  by  the  defendants  against  the  judgment  of  Day,  J.,  at 
the  trial  of  the  action  without  a  jury. 

The  question  was  upon  what  terms  the  plaintiffs,  M.  L.  Rosen- 
berg and  his  wife,  were  entitled  to  redeem  a  mortgage  which 
they  had  executed  in  favour  of  the  defendant  society. 

The  society  was  incorporated  under  the  Building  Societies  Act, 
1874  (87  &  38  Vict.  c.  42),  and  its  rules  were  duly  certified  by 
the  Registrar  of  Building  Societies  in  September,  1875.  The 
society  consisted  of  preference  shareholders  and  ordinary  share- 
holders,  and  the  rules  proyided  that  ordinary  shareholders  might 
receive  an  advance  on  their  shares,  upon  their  giving  security  for 
the  same.  An  ordinary  shareholder  was  bound  to  pay  a  monthly 
subscription  of  10<.  in  respect  of  each  share,  according  to  tables 
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1889       annexed  to  the  rules,  and  was  liable  also  to  pay  certain  fines  if 
^ioBKSBMBBT  *^®  montUy  subscription  was  not  punctually  paid. 

„ ••  Eule  13,  clause  4,  was  as  follows : — 

LAHD  ^^  If  any  member  who  shall  have  made  a  mortgage  shall  be 

goonrr.  desirous  of  paying  and  satisfying  the  same,  and  shall  give  notice 
of  such  his  desire  to  the  secretary,  the  directors  shall  receive  the 
value  of  the  unpaid  subscriptions  or  sum  due  on  the  advanced 
share,  according  to  the  before-mentioned  tables  annexed  hereto; 
and  on  payment  of  such  value,  together  with  all  fines  due  in 
respect  of  such  shares,  the  directors  shall  deliver  all  deeds  and 
other  documents  in  their  custody  relating  to  the  security  to  the 
member ;  and  at  his  or  her  ooet  indorse  a  receipt  according  to 
the  Building  Societies  Act,  1874,  s.  42." 

Bule  31  provided  that,  "  Any  of  these  rules  may  be  altered  or 
resoinded,  or  any  additional  rule  may  be  made,  in  manner  pro- 
Tided  by  the  18th  toction  of  the  Building  Societies  Act^  1874.'* 

In  October,  1876,  the  plaintiffs  became  members  of  the  society 
in  respect  of  29|  ordinary  shares,  and  as  such  obtained  from  the 
society  an  advance  of  2400Z.  18a.  9(2.,  to  secure  which,  ^  and  all 
subscriptions  and  other  payments  to  become  due  in  respect  of 
the  shares,"  they  executed  a  mortgage  to  the  society,  by  which 
they  appointed  and  granted  to  the  society  certain  property  over 
which  they  had  a  joint  fowet  of  appointment,  subject  to  a  proviso 
for  redemption. 

The  sum  advanced  was,  according  to  the  rules,  to  be  repaid  by 
monthly  subsoriptiiMis,  comprising  principal  and  interest^  spread 
over  a  term  of  twenty  years; 

The  mortgage-deed  contained  a  covenant  by  the  mortgagors 
with  the  society,  **  that  they  would  duly  pay  to  the  society  all 
subscriptions,  fines  and  other  moneys,  and  do  and  perform  all 
acts  and  things  which,  according  to  the  rules  for  the  time  being 
of  the  society,  and  the  provisions  herein  contained,  should  from 
time  to  time  become  due  and  payable,  and  which  ought  to  be 
done  and  performed  by  the  mortgagors  in  respect  of  this  security, 
or  the  shares  by  virtue  of  which  money  was  then  advanced  to  the 
mortgagors  as  aforesaid." 

The  deed  contained  a  proviso  for  the  redemption  of  the  mort- 
gage as  follows : — 
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**  Provided  always,  that,  if  the  mortgagors  shall,  from  time  to       1889 
time  during  the  continuance  of  the  said  security,  duly  pay  to  the    bossnbebo 
society  all  the  subscriptions,  fines,  and  other  moneys  which,  y^j^^^^j^j^^ 
according  to  the  rules  for  the  time  being  of  the  society  and  the    ^^'^^ 
pioyisions  of  these  presents,  shall  from  time  to  time  become  pay-     SoonsrT. 
able  in  respect  of  the  said  shares  now  held  by  the  mortgagors,  by 
virtue  of  which  money  is  now  advanced][to  the  mortgagors  by  the 
society,  and  shall  duly  observe  and  perform  all  the  same  rules,  and 
the  covenants  herein  contained,  then  the  society  shall  and  will 
at  any  tame  thereafter,  upon  the  request  and  at  the  cost  of  the 
mortgagors,  indorse  upon  these  presents  a  proper  receipt  under 
the  ooBunon  seal  of  the  society  in  the  form  set  out  in  the  Build- 
ing Societies  Act,  1874,  for  all  moneys  intended  to  be  hereby 
seoured,  whereupon  these  presents  shall  be  vacated." 

In  the  year  1882  various  alterations  were  made  in  the  rules  of 
the  society,  and  the  rules  as  altered  were  registered  under  the 
Act,  the  registration  being  duly  certified  by  the  registrar  in 
the  mode  prescribed  by  the  Act  In  the  altered  rules  the  follow- 
ing rule  13,  clause  4,  was  substituted  for  rule  13,  clause  4,  as  it 
stood  in  the  original  rules : — 

**  If  any  member  of  this  society,  having  received  his  or  her 
share  or  shares,  or  any  of  them,  in  advance,  shall  be  desirous  of 
paying  and  satisfying  the  security  or  securities,  and  shall  give 
one  month's  notice,  if  required  by  the  directors,  of  such  his  or  her 
desire  to  the  society,  the  directors  shall  receive  the  balance, 
according  to  Bule  IV.,  and  on  the  payment  thereof,  together 
with  all  fines  due  in  respect  of  such  shares,  and  a  proportionate 
part  of  bad  debts,  or  estimated  bad  debts,  losses  and  other 
chaises  'that  may  be  due  or  estimated  to  be  due,  the  directors 
shall  deliver  all  deeds  and  other  documents  in  their  custody 
relating  to  the  security  to  the  member,  and  at  his  or  her  cost 
indorse  a  receipt  or  acknowledgment  on  such  mortgage  according 
to  the  Building  Societies  Act,  1874." 

In  September,  1887,  the  plaintifis  desired  to  pay  off  the  mort- 
gage, and  they  tendered  to  the  society  the  sum  of  1367Z.  9s.  dd.^ 
the  amount  due  from  them  under  the  original  rules.  The  society 
claimed  an  additional  sum  of  3282.  60.  Id.  which  they  alleged  to 
be  the  plaintiffs'  proportion  of  estimated  losses  sustained  by  the 
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1889        society,  and  which  they  claimed  to  be  due  from  the  plaintifis 
Bosenberg'  under  the  altered  rules,  and  they  refused  to  indorse  a  receipt  on 
NoRTOTMBER-  *^®  mortgago  unless  this  additional  amount  was  paid  by  the 
LAiro       plaintiffs. 

BriLDIKO 

SociETT.  The  action  was  brought  for  the  redemption  of  the  mortgage  on 
payment  of  the  sum  required  by  the  original  rules. 

At  the  trial  before  Day,  J.,  the  plaintiffs  contended  that  the 
alterations  in  the  rules  were  invalid,  on  the  ground  that  proper 
notices  of  the  intended  alterations  had  not  been  given  to  the 
members  of  the  society  before  the  resolutions  adopting  the 
alterations  were  passed. 

The  learned  judge  gave  judgment  for  the  plaintiffs,  express- 
ing his  opinion  that  the  alterations  in  the  rules  were  not  in  ffict 
validly  made,  but  that,  having  regard  to  Dewhurei  v.  Clarhson  (1), 
decided  upon  the  Act  4  &  5  Wm.  4,  c.  40,  s.  4,  he  was  bound  to 
hold  that  the  registrar's  certificate  was  conclusive  of  the  validity 
of  the  proceedings  taken  to  effect  the  alteration.  But  he  held, 
on  the  authority  of  SmiiVs  Oase  (2),  that  the  altered  rules  did  not 
apply  to  the  plaintiffs'  mortgage,  and  that  it  was  governed  by 
the  original  rules. 

The  defendants  appealed. 

Cozens-Hardy,  Q.O.,  and  W.  8.  JBoiaon,  for  the  appellants.  One 
question  is  whether  the  rules  of  the  society  as  altered  in  1882, 
.  assuming  the  alterations  to  be  valid,  apply  to  the  plaintifEs' 
mortgage.  Both  the  covenant  for  payment  contained  in  the 
mortgage  and  the  proviso  for  redemption  contain  the  words  **  ac- 
cording to  the  rules  for  the  time  being  of  the  society."  The 
plaintiff  has,  therefore,  contracted  to  pay  such  an  amount  as  shall 
be  due  from  him  according  to  the  rules  which  are  in  force  at  the 
time  when  the  payment  has  to  be  made,  and  he  is  bound  by  the 
alteration  in  the  rules,  if  the  alteration  was  validly  made.  In 
a  precisely  similar  case  of  Wilson  v.  Miles  PlaUing  BuUding 
Society  (3)  the  Court  of  Appeal  held  that  an  advanced  member 
of  a  building  society  was  bound  by  an  alteration  made  in  the 
rules  of  the  society  after  the  date  of  his  mortgage,  and  that  on 

(1)  3  E.  &  B.  194.  (2)  1  Ch.  D.  481. 

(3)  See  post,  p.  381. 
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ooming  to  redeem  he  mufit  pay  the  amount  which  was  due  from       ^^89 
him  according  to  the  altered  rules,  though  it  exceeded  the    Bobptbibq 
amount  which  would  have  been  due  from  him  under  the  rules  nobx^xbib- 
which  were  in  force  at  the  date  of  his  mortgage.   SmWi^^a  Case  (1)    bct^o 
is  either  distinguishable,  or  it  must  be  taken  to  haye  been  over-     Soodety. 
ruled  by  the  Miles  Plaiting  Case  (2),  which  was  not  cited  to 
Day,  J. 

The  plaintiff  cannot  be  heard  to  say  that  the  alterations  in  the 
rules  were  not  validly  made.  The  registrar's  certificate  of  regis- 
tration is  made  by  the  Act  condusive  as  to  the  validity  of  the 
rules :  Building  Societies  Act,  1874,  s.  20.  (3)  This  was  decided 
in  Dewhunt  v.  Olarkson  (4),  with  regard  to  the  certificate  under 
the  Act  8  &  4  Wm.  4,  c.  40,  s.  4,  and  there  is  no  substantial 
difference  between  that  section  and  s.  20  of  the  Act  of  1874. 
The  certificate  may  not  be  conclusive  as  to  the  legality  of  a  rule, 
but  it  is  conclusive  as  to  the  regularity  of  the  proceedings  by 
means  of  which  it  was  passed :  Laing  v.  Beed.  (5) 

Oainsfard  Bruce,  Q.C.,  and  /•  Laweon  WdUon,  for  the  plaintiffs. 
As  to  the  validity  of  the  new  rules.  Day,  J.,  found  as  a  fact  that 

(1)  1  Gh.  D.  481.  Sect  20 :  "^  Any  certificale  of  incor* 

(2)  See  poet,  p.  881.  poration  or  of  registration,  or  other 

(3)  Sect.  18  provides  that  "  Any  document  relating  to  a  society  under 
society  hereafter  established  may  alter  this  Act,  purporting  to  be  signed  by 
or  rescind  any  rule,  or  make  an  addi-  the  registrar,  shall,  in  the  absence  of 
tional  rule,  in  the  manner  its  rules  any  evidence  to  the  contrary,  be  re- 
direct, and  every  society  under  this  ceived  by  the  Court,  and  by  all  Courts 
Act  altering  or  rescinding  any  rule,  or  of  Law  and  Equity  and  elsewhere  with- 
making  an  additional  rule,  shall  for-  out  proofofthe  signature;  and  a  printed 
ward  two  copies  of  every  resolution  for  copy  of  the  rules  of  a  society,  certified 
rescission  of  a  rule,  and  of  every  altera-  by  the  secretary  or  other  officer  of  the 
tion  of  or  addition  to  its  rules,  signed  society  to  be  a  true  copy  of  its  regis- 
by  three  members  and  the  secretary,  tered  rules,  shall,  in  the  absence  of  any 
and  a  statutory  declaration  of  an  officer  evidence  to  the  contrary,  be  received 
of  the  society  that  the  provisions  of  as  evidence  of  the  rules.** 

this  section  have  been  complied  with.  Sect.  21 :  **  The  rules  of  a  society 

to  the  registrar,  who,  if  he  find  that  under  this  Act  shall  be  binding  on  the 

such  alteration,  addition,  or  rescission  several  members  and  officers  of  the 

is  in  conformity  with  this  Act,  shall  society,  and  on  all  persons  claiming  on 

return  one  of  the  copies  to  the  secre-  account  of  a  member,  or  under  the 

tary  or  other  officer  of  the  society  rules,  all  of  whom  shall  be  deemed 

with  a  certificate  of  registration,  and  and  taken  to  have  full  notice  thereof." 

retain  and  register  the  other  copy.*'  (4)  3  E.  &  B.  194. 

(5)  Law  Rep.  6  Ch.  4. 
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^^^        proper  notices  were  not  given,  and  that  the  alterations  were 
BofiovBSBo   clearly  invalid,  unless  the  certificate  was  made  by  the  Act  con- 
NoBTHUMBKB-  cluslve  as  to  their  validity.    But  the  words  of  the  Act  4  &  5 
^^Q    Wm.  4,  c.  40,  are  very  diflTerent  from  those  of  s.  20  of  the  Act  of 
SocEBTT.     1874.    And  s.  21  of  the  latter  Act  speaks  of  the  ''rules  of  a 
society  tmder  this  Aci^*  which  must  mean  rules  made  in  com- 
pliance with  the  conditions  of  the  Act.     The  certificate  is  only 
prim&  facie  evidence  of  the  validity  of  the  rules.    At  any  rate, 
'  BewhuTst  V.  ClarJcson  (1)  is  not  binding  on  this  Court,  and  the 
reasoning  of  Erie,  J.,  who  differed  from  the  view  of  the  majority 
of  the  C!ourt,  is  sound.    Laing  v.  Beed  (2)  is  really  an  authority 
in  the  plaintiffs'  favour. 

As  to  the  application  of  the  altered  rules  to  the  plaintiffs' 
mortgage,  Wilson  v.  Miles  Platting  Building  Society  (3)  is  distin- 
guishable. In  that  case  a  new  rule  was  passed  that  the  advanced 
members  should  contribute  to  losses.  The  covenant  in  the  mort- 
gage there  was  expressly  to  pay,  among  other  things,  ''contribu- 
tions." Here  there  is  only  a  covenant  to  pay  "subscriptions, 
fines,  and  other  moneys."  The  words  "other  moneys"  apply 
only  to  moneys  ejusdem  generis  with  subscriptions  and  fines. 
There  is  no  word  apt  to  cover  contributions  to  losses. 

Oozens-Eardyy  Q.C7.,  in  reply.  Wilson  v.  Miles  Platting  Building 
Society  (3)  was  decided  on  the  principle  that  a  mortgagor  in  the 
case  of  a  society  of  this  kind  is  bound  by  the  rules  for  the  time 
being.  Except  under  the  rules,  the  plaintiffs  could  have  no  right 
to  redeem  at  the  present  time.  Under  the  proviso  for  redemption 
the  right  does  not  arise  until  the  end  of  the  period  over  which 
the  subscriptions  run.  Any  right  to  redeem  before  that  time 
can  only  arise  under  the  rules,  and  those  rules  are  by  the  consti- 
tution of  the  society  subject  to  modifications  from  time  to  time. 
The  decision  in  Wilson  v.  MUes  Platting  Building  Society  (3)  was 
that  "  rules  for  the  time  being  "  means  the  rules  which  are  in  force 
at  the  time  when  the  question  arises.  This  does  not  involve  any 
alteration  of  the  original  contract  of  membership ;  it  is  really 
carrying  it  out,  for  it  was  part  of  that  contract  that  the  rules 
might  be  altered. 

(1)  3  E.  &  B.  194.  (2)  Law  Rep.  6  Ch.  4. 

(3)  See  post,  p.  381. 
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Lord  Esheb,  M.B.    I  think  that  we  are  bound  by  the  jndg-       1889 
ment  in  WiUan^  v.  MUea  Platting  Building  Society.  (1)  It  depended   RosnrBBBa 
entirely  on  the  stipulation  Contained  in  the  mortgage  deed  as  to  i^obcbuhbbr- 
the  applicability  of  the  rules  for  the  time  being.    C!otton,  KJ.,     n^^ 
said  that  it  was  clear  from  the  words  of  that  stipulation  that     Soodty. 
the  lights  of  the  parties  were  to  be  regulated,  not  only  by  the 
rolen  in  force  at  the  date  of  the  mortgage  contract,  but  also  by 
any  rules  which  the  society  might  from  time  to  time  make. 
We  haye  in  substance  the  very  same  stipulation  in  the  present 
case,  and,  therefore,  the  rights  both  of  the  society  and  the  members 
must  be  regulated  by  the  rules  of  the  society  which  are  in  force 
for  the  time  being.     I  cannot  distinguish  the  Miles  Platting 
Caae  (1)  from  the  present,  and  it  is  binding  upon  us ;  and,  there- 
fore, I  need  not  stay  to  inquire  whether,  apart  £rom  that  decision, 
I  should  have  been  of  the  same  opinion  for  the  reasons  there 
giyen. 

With  regard  to  the  question  whether  the  nefw  rules  were  duly 
passed,  I  have  no  doubt  that  the  certificate  of  the  registzav 
is  oonclusive  that  all  the  necessary  preliminary  steps  had  been 
duly  taken  to  make  those  rules  binding  <hi  the.society  and  the 
members.  The  decision  in  Dewhvrst  y.  Olarksan  (2)  appears  to  me 
to  eetablish  that  proposition.  I  should  haye  oome  to  the  same 
conclusion  without  any  authority. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  As  to  the  first  point, 
I  think  it  is  only  necessary  to  say  that  the  case  is,  in  my  opinion, 
concluded  by  Wiisan  y.  Miles  PlaUing  Building  Society ^  (1) .  With 
regard  to  the  second  point,  yiz.,  whether  the  certificate  of  the 
registrar  is  condusiye  that  the  new  rules  were  duly  passed,  the 
inconyeniences  which  would  arise  either  way  were  fully  con- 
"^  sidered  in  Dewhurst  y*  Clarkson  (2),  and  it  was  there  decided, 
many  years  ago,  that  the  certificate  w^s  finaL  I  cannot  thjnk 
that  the  legislature  would  haye  allowed  the  words  of  the  present 
Act  with  regard  to  this  matter  to  stand  as  they  do,  if  they  had 
intended  to  alter  the  law  laid  down  in  that  case,  and  to  enact  that 
the  certificate  should  not  be  finaL  I  think  that  after  this  lapse 
of  time  we  ought  not  to  reyiew  that  decision. 

(1)  See  post,  p.  381.  (2)  3  E.  &  B.  194. 
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1^89  Fby,  L.J.    I  am  entirely  of  the  same  opinion.    As  to  the  first 

BosureniG  point,  viz.  how  &r  the  alteration  of  the  rules  affects  the  plaintifib* 
NoBTHuxBBB-  ^ght  to  redoom  the  mortgage,  I  think  the  case  is  fully  governed 
B^!^o  by  Wiban  v.  Miles  Platting  Building  Society.  (1)  I  am  unable  to 
BooiETT.  find  any  substantial  distinction  between  the  two  cases.  It  is 
obyious  that  the  position  of  a  mortgagor  in  the  case  of  a  mort- 
gage to  a  building  society  is  by  no  means  the  same  as  that  of  an 
ordinary  mortgagor,  and  that  his  rights  must  be  more  or  less 
affected  by  the  contract  of  membership,  as  well  as  by  the  contract 
of  mortgage.  It  is  equally  apparent,  I  think,  that  the  contract 
of  membership  carries  in  gremio  the  right  on  the  part  of  the 
society  to  alter  the  rules  from  time  to  time.  That  right  is  given 
by  statute.  It  is  also  apparent,  both  in  the  MUei  PlaUing  Case  (1) 
and  in  the  present  case,  that  the  covenant  for  payment  and  the 
proviso  for  redemption  in  the  mortgage  deed  have  reference  to 
the  rights  of  the  members  and  of  the  society  as  regulated  by  the 
rules  for  the  time  being.  That  was  the  ground  of  the  decision  in 
the  MUes  Platting  Case.  (1) 

Another  argument  addressed  to  us  on  behalf  of  the  appellants 
was  based  on  the  suggestion  that  the  plaintiff  is  seeking  to  exer- 
cise, not  a  right  under  the  proviso  for  redemption,  but  a  right 
expressly  given  by  a  particular  rule  to  anticipate  the  period  of 
redemption,  and  that  that  right  was  given  to  him  as  a  member  of 
the  society,  and  was  therefore  subject  to  modification  by  the 
exercise  of  the  power  which  the  society  possesses  to  alter  its  rules. 
I  think  that  point  is  well  worthy  of  consideration,  and  it  probably 
was  taken  into  consideration  by  the  Court  in  Wilson  v.  Miles 
Platting  BuQding  Society,  (1)  In  any  case  we  are  bound  by  that 
decision,  and  it  appears  to  me  to  govern  the  present  case. 

With  regard  to  the  effect  of  the  certificate  of  registration,  I 
agree  that  it  is  conclusive  as  to  the  validity  of  the  rules.  It  is  * 
difficult  to  find  any  intelligible  reason  for  requiring  such  a  certi- 
ficate, unless  it  were  intended  to  furnish  proof  that  the  rules  had 
been  duly  passed.  There  are  no  words  in  the  Act  making  the 
certificate  prima  fiacie  evidence  only.  The  Act  of  1874,  which 
we  have  to  construe,  was  passed  many  years  after  the  decision  in 
Dewhurst  v.  Olarkson  (2),  and  after  that  decision  had  been  acted  on 
(1)  See  post,  p.  381.  (2)  8  E.  &  B.  IM. 
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in  numerous  cases,  and  I  can  see  no  indication  of  any  intention  on       i^^ 

the  part  of  the  legislature  to  alter  the  law  there  laid  down.    I    BomiBna 

thinky  therefore,  we  are  bound  by  that  case.  Nqbthuubxb- 

Appeal  (Mowed. 


Solicitors  for  appellants :  F,  Miller  &  Oc^  for  Dickinson  & 

Miller,  Newcastle-on-Tyne, 

Solicitor  for  plaintiff:  0.  B.  Wheeler,  for  Fisher  &  Williamson^ 

Newcastle^on-Tifne. 

W,  L.  0. 

n   A   T^«  f>      A^^i  9Q  iftft7  "^®*  ^^^  *^®  *"^®  ^^°S  of  the  society, 

L.  A.  iMo.  ^.    April  J»,  l»b7.  ^^  ^^^  provisions  herein  contained, 

WnjBON  V.  Miles  Flattiko  Bttildino  shall  from  time  to  time  become  due  and 

SociETT.  payable,  and  which  ought  to  be  done 

This  was  an  appeal  by  the  plaintiff  and  performed  by  the  mortgagor."  The 

against  a  decision  of  Sir  H.  Pox  Bris-  proviso  for  redemption  was  expressed 

towe,  V.C.  of  the  County  Palatine  of  ^  similar  terms. 
Lancaster.  Before  the  plaintiff  gave  notice  to 

The  plaintiff,  an  advanced  member  redeem  his  mortgage  the  rules  of  the 
of  the  defendant  society,  claimed  to  society  had  been  altered,  and  the  al- 
redeem  a  mortgage  which  he  had  given  *®^  ^^^  provided  that  the  board  of 
to  the  society  to  secui'e  the  repayment  Sectors  should  have  power  to  charge 
of  an  advance  made  by  them  to  him  in  *^  *  member  paying  off  any  share  or 
respect  of  his  shares.    The  society  was  ^^^®^  ^  respect  of  which  an  advance 
registered  imder  the  Building  Societies  ^^^  ^^^  °^®  ^^^^  »  sum  or  sums  in 
Act,  1874.    Byone  of  the  rules  the  sum  aspect  of  such    share  or  shares  as 
advanced  was  to  be  repaid  with  interest  would,  pro  rata  with  the  other  sub- 
in  the  course  of  twenty-two  years,  by  scriptions  and  paid-up  shares  in  the 
a  series  of  monthly  subscriptions  con-  society,  in  the  opinion  of  the  board  be 
sisting  of  principal  and  interest.    By  sufficient  to  cover  any  loss  or  antici- 
another  rule  a  member  who  had  re-  V^^^  ^^sa  of  the  society, 
ceived  an  advance  secured  by  mortgage        ^°®  of  the  questions  raised   was,, 
was  entitled  to  redeem  the  mortgage  wl^ether  the  plaintiff's  mortgage  waa 
before  the  expiration  of  the  term  for  subject  to  the  altered  rule.    The  Vice- 
which  the  advance  was  made  in  man-  Chancellor  held  that  it  was,  and  that 
ner  provided  by  the  rules.    By  the  *^®  plaintiff  could  redeem  only  on  the 
rules  which  were  in  force  at  the  date  footing  of  that  rule, 
of  the  plaintiff's  mortgage  advanced        ^^^  plaintiff  appealed, 
members  were  not  bound  to  contribute        ^,         ^  ^        ^xr*. 
to  losses  of  the  societv     The  nlain-        ^^^^^^  O-C,  and  Hophnson,  for 
.-,                             ,     ,  the  appellant, 
tifirs  mortgage  contained  a  covenant  '^ 

by  him  to  pay  to  the  society  " all  sub-        Cozent^Eardy,  Q.C,  and  Botch,  for 

scriptions  and  contributions,  interest,  i]^^  society, 
fines,  premiums  of  insurance,  and  other 

moneys,  and  to  do  and  perform  all  acts        Somer,  Q,C,,  and  Maberlet/,  for  the 

and  things,  whai(^« aocordiDg  t»  the-  diivelers.- 
Vol.  XXII.                                   2  D 
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Cotton,  L.J.    The  mortgage  itself, 

strange  to  say,  does  not  mention  any 

'■^"^  time  during  which  the  payments  are  to 

NoBTBUUBEB-  he  made,  hut,  as  a  matter  of  fact,  the 
LAND  Tvles  of  the  society,  which  were  incor- 
QQ(jjg^^  poratedm  the  security  m  consequence 
of  the  advance  heing  made  and  the 
security  given  by  a  member  of  the 
society,  provided  that  the  security 
should  continue  for  a  period  of  twenty- 
two  years,  the  payments  being  made 
according  to  certain  tables. 

The  first  question  which  we  have  to 
consider  is,  whether  the  new  rules 
made  by  the  society  apply,  or  whether 
the  right  of  the  plaintiff  and  of  the 
society  are  regulated  entirely  by  the 
rules  which  were  in  force  when  the 
mortgage  was  given. 

In  considering  that  question  we 
must  look  at  the  position  of  the  plain- 
tiff. He  undoubtedly  continued  a 
member  of  the  society,  and  he  is  still 
a  member,  till  the  security  is  redeemed 
and  paid  off  altogether.  One  would 
expect,  therefore,  if  the  new  rules  were 
properly  made,  having  regard  to  the 
laws  regulating  the  society  and  to  the 
original  rules,  that  those  new  rules 
would  regulate  his  position  in  regard 
to  the  security,  it  being,  as  was  rightly 
contended  for  the  appellant,  not  an 
ordinary  mortgage  to  secure  the  pay- 
ment in  terms  of  a  definite  sum  of 
money  due  and  payable  by  the  mort- 
.  gagor  to  the  society,  but  to  secure  the 
due  payment  by  him  of  the  periodi- 
cal payments  and  fines,  and  any  other 
moneys  which  he  was  bound  to  pay  as 
a  member  of  the  society.  One  would, 
therefore,  expect  that,  if  new  rules 
should  be  validly  made  by  those  who 
had  the  power  of  making  rules,  they 
would  affect  the  rights  both  of  the 
society  and  of  the  plaintiff  under  the 
mortgage.  That  being  so,  what  we 
have  really  to  consider  is,  whether 
there  is  anything  to  exclude  the  new 
rules  from  operating  upon  the  plain- 


tiff's security  and  the  rights  of  the 
parties  under  it.  So  far  from  that 
being  the  case,  this  mortgage,  as  I 
understand  it,  expressly  imports  all 
rules  which  may  from  time  to  time  be' 
made  by  the  society  to  regulate  the 
rights  of  a  member  of  the  society. 
[The  Lord  Justice  read  the  covenant 
for  payment  contained  in  the  mort- 
gage, and  continued : — 2  That,  to  my 
mind,  shews  clearly  that  the  rights  of 
the  mortgagor  under  the  security,  and 
the  rights  of  the  society  as  against 
him,  are  to  be  regulated  by  the  rules 
for  the  time  being  in  force,  that  is,  by 
any  rules  which  may  at  any  time 
during  the  continuance  of  the  security 
be  passed  by  the  proper  authority,  and 
become  binding  rules  of  the  society. 

An  opinion  or  dictum  of  Lord  Black- 
bum  in  Oardner  v.  Lucas  (3  App. 
Gas.  582)  was  referred  to,  where  he 
laid  down  the  undoubted  principle 
that  as  a  general  rule  a  statute  applies 
to  future  andnot  to  past  transactions, — 
that  it  does  not  alter  the  rights  of  per- 
sons acquired  xmder  past  transactions. 
But,  if  we  look  for  a  moment  at  the 
facts  of  that  case,  we  shall  see  how 
entirely  inapplicable  it  is  to  the  present 
case.  There  the  instrument  which  was 
in  question  was,  at  the  time  of  its  exe- 
cution, ineffectual  according  to  Scotch 
law,  because  it  was  not  properly 
executed.  A  statute  was  afterwards 
passed  which  rendered  unnecessary 
those  formalities  which,  at  the  time 
when  the  instrument  was  executed, 
were  necessary.  Of  course  the  general 
principle  applied  there.  When  an  Act 
of  Parliament  was  passed  saying  that 
it  should  be  sufficient  that  certain  for- 
malities should  be  followed  in  the  exe- 
cution of  a  deed  to  make  it  effectual 
according  to  Scotch  law,  it  is  clear 
that  that  could  not  make  valid  an  in- 
strument which  previously  to  the 
passing  of  the  Act  had  been  executed 
without  those  formalities;  it  could 
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only  regulate  what  was  to  be  thereafter 
necessary  for  the  due  execution  of  an 
instrument  according  to  Scotch  law. 

Then  the  decision  of  Hall,  Y.C,  in 
8miih*s  Case  (1  Ch.  D.  481}  was  re- 
ferred to»  and  that  is  apparently  more 
pertinent,  and  Hall,  Y.C,  was  un- 
doubtedly a  great  authority  on  matters 
of  construction.  But  in  that  case  there 
was  an  entirely  different  covenant  and 
a  different  rule.  The  covenant  was, 
that  the  mortgagor  would  '*  pay  into 
the  society  at  the  times  and  in  manner 
prescribed  by  the  rules  for  the  time 
being  applicable  thereto  respectively, 
the  several  sums  of  money  payable 
periodically  by  way  of  subscription  or 
otherwise "  in  respect  of  his  shares. 
That  covenant  in  terms  contemplates 
only  that  the  time  and  manner  of  pay- 
ment may  be  from  time  to  time  varied ; 
it  does  not  refer  to  the  payment  of  any 
sums  whatever  which  should  there- 
after be  prescribed  by  the  rules  for  the 
time  being  of  the  society.  And  in 
the  rules  which  were  relied  upon  as 
altering  the  member's  liability,  there 
were  some  words  which  are  not  to  be 
found  in  the  rule  in  the  present  case, 
viz.  that, ''  BO  far  cts  the  rtUea  of  law 
and  equity  wiU  permit^  these  rules 
shall  apply  to  all  the  members  as  well 
present  as  future,  and  to  all  its  trans- 
actions as  well  past  as  future.'*  As 
the  covenant  and  the  rule  were  framed 
in  that  case,  I  think  that  Yice-Chan- 
cellor  Hall's  decision  was  right    If 


he  meant  to  say,  that,  in  the  case  of  a 
security  containing  a  covenant  by  the 
mortgagor  to  pay  everything  which 
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BOBENBBBG 

V. 

the  rules  of  the  society  for  the  time  NoBTHuiiBifr- 


being  might  require  to  be  paid,  new 
rules  made  after  the  date  of  the  security 
would  not  apply,  I  should  differ  from 
his  view  and  could  not  follow  it.  I  do 
not,  however,  think  that  he  intended 
to  lay  down  any  rule  applicable  to  the 
present  case.  In  my  opinion,  there- 
fore, we  must  decide  the  rights  of  the 
parties  in  the  present  case  with  refer- 
ence to  the  new  rules.  It  is  true  that 
those  rules  may  throw  a  heavier  burden 
on  the  plaintiff,  by  requiring  him  to 
pay  a  larger  sum  for  the  redemption 
of  the  mortgage  than  the  old  rules  did, 
but  that  is  not  an  alteration  of  his 
contract.  His  contract,  as  I  read  it, 
was  that  he  would  pay,  not  merely 
what  the  then  existing  rules  required, 
it  is  not  confined  to  that,  but  whatever 
the  rules  of  the  society  for  the  time 
being  might  require  him  to  pay  as  a 
member.  To  say  that  the  new  rules 
do  not  apply  would,  in  my  opinion,  be 
to  alter  the  contract.  Having  regard 
to  the  terms  of  the  covenant,  it  is  not 
an  alteration  of  the  contract  to  say 
that  the  new  rules  do  apply. 

Sib  James  Haknek,  and  Likdlkt, 
L.J.,  concurred. 

Solicitors  for  society :  Cheater^  May' 

W.  L.  0. 
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1889  [IN  THE  COURT  OF  APPEAL.] 

/on.  25. 

In  bk  the  local  GOVERNMENT  ACT,  1888. 

In  re  the  municipal  ELECTIONS  (CORRUPT  AND  ILLEGAL 

PRACTICES)  ACT,  1884. 
Ex  FABTS  WALKER. 

County  Council — Election — Ukgdl  Prctctiee — Inadvertence — Belief  from  Penalty 
— Discretion  of  Court — Appeal  to  Court  <f  Appeal — CrirMnal  Matter — 
Jjocal  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  7&— Municipal  Elections 
(^Corrupt  and  lUegal  Practices)  Act,  1884  (47  <fc  48  Vict,  c.  70),  ss.  13, 17, 
20-^udicature  Act,  1873  (36  <fc  37  Vict,  c.  66),  s.  47. 

The  effect  of  b.  76  of  the  Local  Government  Act,  1888,  is  to  incorporate  into 
that  Act  88. 13, 17,  and  20  of  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884. 

An  appeal  lies  to  the  Court  of  Appeal  against  the  refusal  of  a  Divisional 
Court  to  make  an  order,  imder  s.  20  of  the  Municipal  Elections  (Corrupt  and 
Illegal  IVactices)  Act,  1884,  exempting  a  candidate  at  an  election  of  county 
councillors  from  penalties  incurred  by  him  through  inadvertence,  under  s.  17, 
by  reason  of  practices  which  are  declared  to  be  illegal  by  s.  13,  such  a  matter 
not  being  a  criminal  matter  within  the  meaning  of  s.  47  of  the  Judicature  Act, 
1883. 

On  the  occasion  of  the  first  election  of  county  councillors  imder  the  Load 
GK>vemment  Act,  1888,  a  candidate  inadvertently  incurred  a  penalty  for  an 
illegal  practice,  and  a  Divisional  Court  refused  to  grant  him  relief,  on  the  ground 
that  ignorance  of  the  provisions  of  the  Act  was  no  excuse  for  a  breach  of 
them : — 

Hdd,  that,  having  regard  to  the  difficulty  of  construing  s.  76  of  the  Local 
Government  Act,  1888,  and  to  the  fact  that  another  Divisional  Court  had 
granted  relief  to  other  candidates  under  precisely  similar  circumstances,  the 
exercise  of  the  discretion  by  the  Divisional  Court  might  (with  their  assent  on 
being  informed  of  the  decisions  of  the  other  Court),  be  overruled,  and  the  relief 
granted. 

Appeal  against  the  leftual  of  a  Divisional  Court  (Lord 
Coleridge,  CJ.,  and  Hawkins,  J.)  to  grant  (xerald  Walker  relief 
from  penalties  under  s.  20  of  the  Municipal  Elections  (Corrupt 
and  Illegal  Practices)  Act,  1884. 

Walker  was  a  candidate  at  the  first  election  of  county  council- 
lors, held  under  the  provisions  of  the  Local  Grovernment  Act, 
1888,  for  Bichmond,  Yorkshire,  and  he  asked  to  be  excused  from 
penalties  which  he  believed  that  he  had  inadvertently  incurred, 
under  s.  17  of  the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (which  by  s.  75  of  the  Act  of  1888  is  incor- 
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poiated  with  that  Act),  by  reason  of  his  having  employed  a  paid       1889 
agent  in  reference  to  the  election.  Ks  pabtb 

The  application  was  for  an  order  that  the  employment  by  the  ^^^^"^ 
applicant  of  Bobert  SheriflT,  for  payment  or  promise  of  payment, 
for  the  purpose  of  promoting  or  procuring  the  election  of  the 
applicant  for  the  representation  of  Richmond  in  the  county 
council,  might  be  allowed  to  be  an  exception  from  the  provisions 
of  47  &  48  Yict  c.  70,  which  would  otherwise  make  the  same  an 
illegal  practice,  and  that  the  applicant  might  not  be  subject  to 
any  of  the  consequences  under  the  Act  of  his  said  acts,  upon  the 
ground  that  the  same  arose  from  inadvertence,  and  not  from  any 
want  of  good  faith. 

Notice  of  the  application  was  served  on  the  only  other  candi- 
date for  the  division  and  oti  the  returning  officer,  and  advertise- 
ments were  inserted  in  the  principal  local  newspapers. 

The  applicant  made  an  affidavit  in  which  he  stated  that  in 
November,  1888,  he  appointed  Sheriff  agent  on  his  behalf  to  pro- 
mote his  election.  The  appointment  was  in  writing,  and  no 
mention  was  made  in  it  of  remuneration,  but  he  intended  to  give 
Sheriff  some  remuneration  for  his  services.  He  added,  ^*  I  had 
no  idea  that  I  was  doing  anything  contrary  to  the  law  in  so 
employing  an  agent,  and  t  appointed  him  bon&  fide,  and  entirely 
by  inadvertence  as  to  the  legal  enactments  applying  to  such  a 
case.  Sheriff  has  voluntarily  abandoned  any  claim  he  might 
have  had  to  remuneration,  and,  had  I  known  that  by  employing 
him  as  aforesaid  I  was  contravening  any  Act  of  Parliament,  I 
should  not  have  employed  him."  The  applicant  said  that  he 
first  became  aware  that  he  might  have  been  guilty  of  an  illegal 
practice  upon  seeing  a  report  in  a  newspaper  of  applications  to 
the  Court  under  s.  20  of  the  Act  of  1884  in  similar  circumstances, 
and  he  at  once  consulted  his  solicitor,  and  was  advised  by  him 
to  make  the  present  application. 

Sheriff  made  an  affidavit  in  which  he  said  that  he  was  not  a 
lawyer,  and  was  not  aware,  until  he  saw  a  report  in  the  news- 
papers on  January  12,  of  applications  to  the  Court  under  s.  20 
in  similar  circumstances,  that  it  would  be  illegal  on  Walker's 
part  to  employ  him  for  remuneration  as  his  agent  in  the  election. 
Immediately  upon  being  informed  that  this  was  the  ease^  he 
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agreed  to  forego  any  claim  he  might  have  for  remuneration,  and 
he  had  so  informed  Walker.  He  became  agent  entirely  by  inad- 
vertencoy  and  not  in  any  bad  faith. 

The  Conrt  of  Appeal  directed  that  notice  of  the  appeal  should 
be  given  to  the  Attomey-Generaly  and  that  he  should  be 
requested  to  appear  and  argue  the  questions, — ^first,  whether  the 
application  was  a  criminal  matter  in  which  there  was  no  appeal 
from  the  Divisional  Court  to  the  Court  of  Appeal;  secondly, 
whether  the  Act  47  &  48  Vict.  c.  50,  was  incorporated  by 
reference  into  the  Local  Government  Act,  1888. 

Sir  JB.  E.  Webster,  A.G.,  and  B.  8.  Wright,  for  the  Crown. 
(1.)  This  is  not  a  ''criminal  cause  or  matter"  within  the 
meaning  of  s.  47  of  the  Judicature  Act,  1873,  and  therefore  an 
appeal  lies  to  tbis  Court.  Assuming  that  ss.  13, 17,  and  20  of 
the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  are,  by  s.  75  (1)  of  the  Local  Government  Act,  1888, 


(1)  Sect.  75:  "For  the  purpose  of 
the  provisions  of  this  Act  with  respect 
to  county  councillors,  and  to  the 
chairmen,  members,  committees,  and 
officers  of  such  councils,  and  otherwise 
for  the  purpose  of  carrying  this  Act 
into  effect,  the  following  portions  of 
the  Mxmicipal  Corporations  Act,  1882, 
namely,  Part  Two,  Part  Three,  Part 
Four  (as  amended  by  the  Municipal 
Elections  (Corrupt  and  Illegal  Prac- 
tices) Act,  1884),  s.  124  in  Part  Five, 
Part  Twelve,  Part  Thirteen,  the  Second 
Schedule,  Part  Two  and  Part  Three  of 
the  Third  Schedule,  and  Part  One  of 
the  Eighth  Schedule  shall,  so  far  as 
the  same  are  unrepealed  and  are  con- 
sistent with  the  provisions  of  this  Act, 
apply  as  if  they  were  herein  re-enacted, 
with  the  enactments  amending  the 
same,  in  such  terms  and  with  such 
modifications  as  are  necessary  to  make 
them  applicable  to  the  said  councils 
and  their  chairmen,  members,  com- 
mittees, and  officers,  and  to  the  other 
provisions  of  this  Act." 

By  8. 13  of  the  Municipal  Elections 


(Corrupt  and  Illegal  Practices)  Act, 
1884,  (1)  *<  No  person  shall,  for  the 
purpose  of  promoting  or  procuring  the 
election  of  a  candidate  at  a  municipal 
election,  be  engaged  or  employed  for 
payment  or  promise  of  payment  for 
any  purpose  or  in  any  capacity  what- 
ever" (with  certain  exceptions  not 
material  for  the  present  purpose). 
(2)  ''Subject  to  such  exception  as 
may  be  allowed  in  pursuance  of  this 
Act,  if  any  person  is  engaged  or  em- 
ployed in  contravention  of  this  section, 
either  before,  during,  or  after  an  elec- 
tion, the  person  engaging  or  employ- 
ing him  shall  be  guilty  of  llie^ 
employment,  and  the  person  so  en- 
gaged or  employed  shall  also  be  guilty 
of  illegal  employment,  if  he  knew  that 
he  was  engaged  or  employed  in  contra- 
vention of  this  Act." 

By  s.  17  (1) :  "  A  person  guilty  of  an 
offence  of  illegal  payment,  employ- 
ment, or  hiring  shall,  on  susunary 
conviction,  be  liable  to  a  fine  not 
exceeding  one  hundred  pounds." 

Sect.  20:  "Where,  on  application 
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incorporated  into  that  Act,  the  fair  construction  of  s.  20  is  that  it 
enacts  that  certain  acts  and  defaults  shall  not  under  certain 
circumstances  come  within  those  sections  of  the  Act  which  make 
them  corrupt  and  illegaL  It  does  not  necessarily  follow  that  a 
corrupt  practice,  to  which  a  penalty  is  attached,  will  be  an  illegal 
act.  But  Beg.  y.  Hdl  (1)  is  a  direct  authority  in  favour  of  the 
right  of  appeal.  That  case  arose  upon  s.  7  of  the  Act  26  &  27 
Vict.  c.  29,  the  words  of  which  are  not  so  strong  as  those  of  s.  20 
of  the  Act  of  1884. 

(2.)  That  the  provisions  of  the  above-mentioned  sections  of  the 
Act  of  1884  are  incorporated  into  the  Local  Government  Act, 
1888,  is  clear  from  the  language  of  s.  75,  and  this  view  is  con- 
firmed by  s.  2.  The  intention  of  the  Act  was  that  the  elections 
of  county  councillors  should  be  subject  to  the  same  provisions  as 
those  to  which  elections  of  borough  councillors  are  subject. 

LunJetf  Smith,  Q.O,,  and  Arehibald,  for  the  candidate. 

Lord  Esheb,  M.B.  We  are  all  of  opinion  that,  as  regards  the 
right  of  appeal,  the  case  is  entirely  covered  by  the  authority  of 
Beg  V.  HoU.  (1)  We  also  think  that  the  effect  of  s.  75  of  the 
Local  Government  Act,  1888,  is  to  introduce  into  that  Act  ss.  13, 


1889 


BSPABTl 

Walkkb. 


made,  it  is  shewn  to  the  High  Court 
or  to  a  Municipal  Election  Court  by 
such  evidence  as  seems  to  the  Court 
sufficient 
(a)  that  any  act  or  omission  of  a 
candidate  at  a  municipal  elec- 
tion for  a  borough  or  ward  of 
a  borough,  or  of  any  agent  or 
other  person,  would,  by  reason 
of  being  in  contravention  of 
any  of  the  provisions  of  this 
Act,  be  but  for  this  section  an 
illegal  practice,  payment,  em- 
ployment, or  hiring ;  and 
(h)  that  such  act  or  omission  arose 
from    inadvertence    or  from 
accidental  miscalculation  or 
from  some  other  reasonable 
cause  of  a  like  nature,  and  in 
any  case  did  not  arise  from 


any  want  of  good  faith ;  and 
(e)  that  such  notice  of  the  applica- 
tion has  been  given  in  the 
said  borough  as  to  the  Court 
seems  fit; 
and  under  the  circumstances  it  seems 
to  the  Court  to^be  just  that  the  said 
candidate,  agent  and  person,  or  any 
of  them,  should  not  be  subject  to  any 
of  the  consequences  under  this  Act  of 
the  said  act  or  omission,  the  Court 
may  make  an  order  allowing  such  act 
or  omission  to  be  an  exception  from 
the  provisions  of  this  Act  which  would 
otherwise  make  the  same  an  illegal 
practice,    payment,   employment,    or 
hiring,  and  thereupon  such  candidate, 
agent,  or  person  shall  not  be  subject 
to  any  of  the  consequences  under  this 
Act  of  the  said  act  or  omission." 


(1)  7  Q.  B.  D.  676. 
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1889        17,  and  20  of  the  Municipal  Elections  (Ck>rrupt  and  Illegal 

Expabtb"  Practices)  Act,  1884. 
Waucsb. 

Lvmley  Smith,  Q.O.9  and  Arehibaldf  for  the  candidate.    The 

power  given  to  the  Court  by  s.  20  of  the  Act  of  1884  is,  no  doubt, 
a  discretionary  power.  But,  in  cases  precisely  similar  to  the 
present,  another  Divisional  Court  has  given  relief  to  other  candi- 
dates, and  for  this  reason  the  Court  of  Appeal  is  more  free  to 
exercise  its  own  discretion  independently.  The  agreement  for 
the  employment  of  the  agent  was  clearly  entered  into  inad- 
vertently, in  good  faith,  and  in  entire  ignorance  of  the  provisions 
of  s.  13  of  the  Act  of  1884,  and  the  language  of  s.  75  of  the  Act 
of  1888  is  so  obscure  that  it  would  be  very  difficult  for  a  layman 
to  find  out  that  the  effect  of  it  was  to  introduce  s.  13  into  the 
Act  of  1888.  This  being  the  first  election  of  county  councillors 
under  the  Act  of  1888,  the  Court  will  excuse  an  unintentional 
breach  of  its  provisions  more  readily  than  on  a  future  occasion 
when  the  effect  of  the  section  shall  have  become  generally 
understood. 

LoBD  EsHEB,  M.B.  I  have  consulted  the  Lord  Chief  Justice 
and  Hawkins,  J.,  and  they  still  adhere  to  the  opinion  which  they 
expressed  that  it  would  not  be  right  that  a  man  should  be 
excused  from  the  penalties  which  he  has  incurred  merely  on  the 
ground  that  he  did  not  know  the  provisions  of  the  Act  They 
think  that  people  who  are  seeking  to  be  chosen  to  an  office 
created  by  the  Act  ought  to  take  some  pains  to  understand  its 
provisions.  And  I  am  very  strongly  of  opinion  that,  at  any 
future  election,  it  will  be  very  difficult  to  excuse  any  one  fit>m 
penalties  on  this  ground.  But  both  the  Lord  Chief  Justice  and 
Hawkins,  J.,  admit  that  other  candidates  have  been  excused  by 
another  Divisional  Court  on  this  very  same  ground,  and  they 
authorize  me  to  state  that  they  willingly  agree  in  the  observa- 
tions which  I  am  about  to  make.  I  think  that,  even  if  the 
present  applicant  had  carefully  read  s.  75  of  the  Local  Grovem- 
ment  Act,  1888,  it  is  drawn  in  such  a  way  that  ordinary  skill  on  the 
part  of  such  a  person  could  not  readily  have  mastered  the  £act 
that  ss.  13  and  17  of  the  Act  of  1884  were  made  to  apply  to  him. 
With  all  respect  to  the  legjudature,  I  think  that  when  this  Local 
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<jroveniment  Act  was  introduced  to  regulate  the  conduct  of  a        188D 
number  of  people  all  over  the  kingdom,  it  was  a  most  unfortunate    kx  parte    ' 
thing  to  introduce  the  penal  provisions  of  other  Acts  by  means    ^^^^«- 
•of  a  section  so  obscurely  worded  as  s.  75.     The  persons  who  were  ^'<iE8h«r.if.B. 
to  be  affected  by  those  penal  provisions  might  at  any  rate  hare 
tad  the  advantage  of  seeing  them  set  out  in  full  in  the  Act  of 
1888  itself.    The  bringing  in  of  those  provisions  by  reference  to 
«  prior  statute,  and  especially  by  such  a  reference  as  is  contained 
in  s.  75,  was  almost  certain  to  lead  candidates  to  commit  offences 
against  the  provisions  without  knowing  that  they  were  commit- 
ting any  offence  at  all.     1  cannot  think  that  the  legislature 
intended  that  every  candidate  for  a  county  council  should  have 
«  skilled  professional  man  constantly  at  his  elbow  to  advise  him 
ea  to  the  interpretation  of  the  Act,  and  what  he  might  or  might 
not  do  under  it.    I  cannot,  under  the  circumstances,  think  that 
it  was  an  inexcusable  inadvertence  on  the  part  of  this  gentleman 
not  to  know  that  the  provisions  of  the  Municipal  Corporations 
Act,  1882,  and  of  the  Act  of  1884,  which  amended  it,  were  intro- 
'daced  into  the  Local  Government  Act  by  s.  75.    Having  regard 
lo  what  has  been  done  in  similar  cases  by  another  Divisional 
Court,  and  with  the  full  assent  of  the  Lord  Chief  Justice  and 
Hawkins,  J.,  to  our  altering  their  decision,  I  think  we  may  very 
fairly  excuse  this  gentleman  from  the  penalties  to  which  he 
would  otherwise  be  subject,  on  the  terms  of  his  paying  the  costs 
of  the  application  to  the  Divisional  Court  and  of  the  appeal. 

BowEK,  L.J.  I  am  of  the  same  opinion.  I  have  no  doubt 
that  this  is  a  case  in  which  an  appeal  lies.  But  the  Act  certainly 
intended  that  the  granting  of  such  an  application  should  be  in 
the  discretion  of  the  Court  below,  and  we  ought  not  to  interfere  with 
the  exercise  of  their  discretion  unless  we  are  satisfied  that  there 
lias  been  a  miscarriage  of  justice.  It  turns  out  (though  this  was 
not  known  to  the  Lord  Chief  Justice  and  Hawkins,  J.,  when  they 
£ave  their  decision)  that  another  Divisional  Court  had  excused 
other  candidates  from  the  consequences  of  an  inadvertence  of 
precisely  the  same  kind,  and  upon  the  yery  ground  that  s.  75  of 
the  Act  is  so  drawn  as  to  lead  to  considerable  confusion.  This  is 
certainly  a  reason  why  a  man  should  not  be  punished  for  doing 
Vol.  XXII.  2  E  2 
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1889       that  from  the  consequences  of  which  another  man  in  a  precisely 

£xpABTi~^  similar  case  has  been  excused.    It  must  be  the  desire  of  all  the 

Walkeb.     Courts  that  there  should  be  uniformity  of  decisions^  and,  this 

^ff^f^^*^'    circumstance  haying  been  mentioned  to  the  Lord  Chief  Justice 

and  Hawkins,  J.,  they  have  informed  us  that,  we  are  at  liberty 

to  state  that  they  fully  assent  to  that  which  we  are  now  doing. 

The  course  adopted  in  similar  eases  by  the  other  DiTisional 

Court  is  a  very  strong  reason  for  our  interfering  (so  far  as  it  can 

be  said  that  we  do  interfere)  with  the  exercise  of  the  discretion 

of  the  Divisional  Court  in  the  present  case. 

Fby,  L.J.  I  am  of  the  same  opinion.  Having  regard  to  the 
novelty  of  the  application,  and  to  the  difficulty  in  construing  the 
Act,  I  am  glad  that  we  are  able,  with  the  assent  of  the  Lord 
Chief  Justice  and  Hawkins,  J.,  to  make  the  order  asked  for. 
But  I  cannot  help  observing  upon  the  recklessness  with  which 
people  seek  to  be  appointed  to  offices  without  previously  taking 
any  trouble  to  inform  themselves  of  the  nature  of  the  duties  and 
liabilities  which  are  attached  to  those  offices.  On  the  occasion 
of  any  future  election  it  may  be  that  quite  another  measure  of 
justice  will  be  meted  out  to  persons  who  commit  similar  breaches 
of  the  provisions  of  the  Act. 

Lord  Esheb,  M.B.    It  certainly  will  be  so. 

Solicitors :  Oldman  dt  Clahburn ;  Solicitor  to  the  Treasury. 

w.  L.  a 
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[IN  THE  COURT  OF  APPEAL.]  1889 

BROWN  AND  WIFE  v.  THE  EASTERN  AND  MIDLANDS  RAILWAY      ^^'  ^^' 

COMPANY. 

Ifmtance^Beap  of  Earth  near  Bighway^H&rse  frighiened^Evidence  that 
other  Hones  had  hem  f tightened  hy  the  same  Ohfec^^AdmiseibiHfy. 

la  an  action  for  a  nuisance  it  appeared  that  the  platntlfif  was  driving;  at  highi 
In  a  cart  drawn  by  a  horse  along  a  public  highway,  when  the  horse  shied  at  a 
heap  of  earth  and  refuse  placed  by  the  defendants  on  their  land  adjoining  the 
highway,  and  the  cart  was  upset  and  the  plaintiflf  injured. 

Evidence  was  tendered  by  the  plaintiff  to  proye  that  other  horses  had  bhied  at 
the  heap  on  the  same  day : — 

Heldf  that  if  the  heap.wa&of  such  a  nature  as  to  be  dangerous  by  causing 
horses  passing  on  the  highway  to  shy,  it  was  a  public  nuisance,  and  that  the 
evidence  shewed  that  the  heaj>  was  likely  to  cause  hdrted  to  shy,  and- was  thero- 
fore  admissible.     *  ' 


Action  for  negligence. 

The  pleadings^  facts^  and  arguments  safficiently  appear  in  the 
judgment  of  the  Court. 

1889.  Jam  25.    PhiJbrick,  Q:C.,  and  Peyser,  for  the  plaintiflfe, 

cited  Earria  v.  Mobls  (1) ;  Wilkins  v.  Bay,  (2) 

Kemp,  Q.C,,  and  Haiffh,  for  the  defendants. 

Cur,  adv.  wit 

1889.  Jan.  80.  The  judgment  of  the  Court  (Denman  and 
Stephen,  J  J.)  was  read  by 

Stephen,  J.  This  was  a  motion  to  set  aside  judgment  of  non- 
suit, and  to  enter  judgment  fdr  the  plaintiffs  for  150/.  in  an  action 
tried  at  Norwich  in  July,  1888,  before  Pollock,  B.  The  statement 
of  claim  stated  that  the  defendants  negligently  placed  a  heap  of 
earth  scrapings  and  refuse  in  a  public  highway  so  as  to  obstruct 
it,  whereby  Mrs.  Brown,  one  of  the  plaintiffs,  who  was  driving 
along  the  highway,  was  thrown  from  her  cart  and  injured,  the 
damages  being  agreed  at  150Z.,  her  horse  having  shied  at  the  heap. 

The  statement  of  defence  denied  that  the  defendants  placed 
the  heap  on  the  road,  or  suffered  it  to  remain  there,  and  that,  in 
any  event,  they  placed  it  so  as  to  be  an  obstruction,  and  did  not 
admit  that  the  horse  shied  at  it. 

The  reply  stated  that  if  the  heap  was  not  on  the  road,  it  was 

(1)  3  Ex.  D.  268.  (2)  12  Q.  B.  D.  110. 


Stephen^  J. 
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1889       placed  upon  land  of  the  defendants  immediately  adjoining  the 
Bbown      road,  and  allowed  to  remain  so  as  to  be  a  public  nuisance  to 
^      ^-  persons  using  the  road,  and  upon  this  issue  was  joined. 

MiDLAia>s        It  appeared  on  the  trial  that  the  place  where  the  accident 
BazlwatCo.  j^^pp^^^  ^^  ^  triangular  piece  of  ground,  acquired  by  the 

railway  under  parliamentary  powers  for  the  purpose  of  diyerting 
a  road,  and  surrounded  by  three  roads,  namely,  the  two  branches 
of  the  old  road  and  a  short  branch  which  connected  them.  The 
heap  of  refuse  consisted  of  a  cartload  of  road-scrapings,  collected 
by  the  servants  of  the  company  from  these  roads  and  deposited 
by  them  on  the  triangular  piece  of  land  inclosed  by  the  roads, 
and  two  or  three  yards  from  the  road.  (1)  There  was  evidence 
that  the  public  drove  over  the  three-cornered  piece  of  ground. 

At  the  end  of  the  plaintiffs'  case  the  judge  nonsuited  the  plain- 
tiffs, and  in  the  course  of  the  trial  he  excluded  evidence  to  shew 
that  after  the  placing  of  the  heap  on  the  ground  (which  was  on 
the  morning  of  the  day  when  the  accident  happened  at  about 
6.30  P.M.)  several  horses  passing  the  place  shied  at  the  heap. 

It  was  contended  before  us  that  the  nonsuit  was  right,  that  the 
land  being  the  defendants  they  had  a  right  to  place  the  heap  on 
it,  and  that  if  it  frightened  horses  passing  by  they  were  not 
responsible ;  also  that  the  fact  that  other  horses  shied  at  the  heap 
was  not  admissible  as  evidence  that  the  plaintiffs'  horse  shied 
at  it 

Two  questions  then  occur.  1.  Assuming  that  the  horse  shied 
because  the  heap  was  placed  on  the  defendants'  land,  was  the 
plaintiff  entitled  to  recover  ?  2.  Was  the  fetct  that  other  hoises 
shied  at  the  same  place  on  the  same  day  admissible  evidence 
that  the  plaintiffs'  horse  shied  at  the  heap  ? 

These  two  questions  appear  to  us  to  admit  of  the  following 
short  answers. 

If  a  person  erects  on  his  own  land  anything  whatever  calcu- 
lated to  interfere  with  the  convenient  use  of  the  road,  he  commits 
a  nuisance.  Every  railway  which,  without  express  parliamentary 
sanction,  ran  by  the  side  of  a  highway  so  as  to  frighten  horses,  &c, 
would  be  a  nuisance  but  for  the  parliamentary  authority  under 

(1)  The  horse  shied  at  the  heap  was  upset  at  the  side  of  the  road, 
and  went  across  the  road,  and  the  cart     whereby  the  plaintiff  was  injured. 
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which  it  was  made.    So  if  a  man  kept  a  ferocious  and  noisy  dog       1889 
8o  near  a  highway  as  to  be  likely  to  frighten  horses  on  it  by  his      bbown 
barking.    If,  therefore,  this  heap  was  of  such  a  nature  as  to  be  s^grsBK  and 
likely  to  cause  common  horses  to  shy  it  was  a  public  nuisance.    Hidlahm 

•'  ^  ^  Railway  Co. 

Whateyer,  therefore,  shewed  it  to  be  likely  to  cause  horses  to        — 
shy  was  eyidence  for  the  plaintiffs. 

It  was  proposed  to  shew  by  the  plaintiffs  that  as  soon  as  it  was 
erected,  and  till  within  a  short  time  before  their  own  horse  shied, 
yarious  horses  passing  by  shied  at  the  same  place.  Seyeral 
instances  were  giyen  by  Mr.  Philbrick  from  the  reports  in  which 
such  eyidence  had  been  admitted,  and  we  think  it  was  rightly 
admitted*  It  is  perfectly  true  that  eyidence  of  eyents  similar  to 
the  one  under  inquiry  on  account  of  their  general  similarity,  is 
not  admissible.  You  must  not  proye,  e.g.,  that  a  particular 
engine  driyer  is  a  careless  man  in  order  to  proye  that  a  particular 
accident  was  caused  by  his  negligence  on  a  particular  occasion ; 
nor  that  a  person  accused  of  crime  is  an  habitual  criminal ;  but 
when  the  question  is  whether  a  particular  act  is  a  public  nuisance, 
it  is  difficult  to  see  how  it  can  be  proyed  to  be  so  except  by  shew- 
ing cases  in  which  it  has  interfered  with  a  public  right.  If  a 
trade  is  alleged  to  be  noxious  by  producing  unwholesome  smells 
it  may  surely  be  proyed  that  such  a  smell  is  frequently  perceiyed, 
and  that  it  has  an  injurious  effect  on  those  who  perceiye  it. 

We  think  that  the  judgment  of  nonsuit  should  be  set  aside, 
and  that  the  case  should  go  for  a  new  triaL 

J.R. 
The  defendants  appealed. 

Feb.  13.    Haigh,  {Kemp,  Q.C7.,  with  him),  for  the  defendants. 
Peyser,  (Philbrick,  Q.C.,  with  him),  for  the  plaintiffs,  was  not 
called  upon. 

The  Coubt  (Lord  Esher,  M.R,  Bowen  and  Fry,  L.JJ.),  were 

clearly  of  opinion  that  the  eyidence  was  admissible,  and  affirmed 

the  decision  of  the  Queen's  Bench  Diyision. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Qrundy,  Izod  d  Orwndy. 

Solicitors  for  defendants :  F.  0.  Matheits dk  Broune. 

W.  J.  B. 
Vol.  XXIL  2  F  2 
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1888  THE  MAYOB,  ALDERMEN,  AND  CITIZENS  OF  DURHAM  v. 

May  16, 17;  FOWLER  AND  Ahothxb. 


JiMieH; 

1889 
Jan.  10,17,80. 


Principal  and  Surety — Liability — Discharge — Rate  Collector — Bond  for  Per- 
formance ofLutiee — Breach  of  Condition — Irregular  Mode  <f  accounting — 
Acquiescence — Connivance — Distnct  Bate — Borough  Bate — PviUic  Health 
Act,  1875  (38  A  39  Vict.  c.  55),  «.  195— ifunun^oZ  Corporatums  Act,  1882  . 
(46  &  46  Vict,  c  50),  8. 144. 

Mere  lachea  of  the  obligee,  or  a  mere  passlTe  acquiescence  by  the  obligee  in 
acts  which  are  contrary  to  the  conditions  of  a  bond,  is  not  sufficient  of  itself  to 
lelieTe  the  sureties. 

The  plaintiffs  sued  the  defendants,  as  sureties,  on  two  bonds,  the  first  giyen 
to  the  plaintiffs,  as  urban  sanitary  authority,  to  secure  the  due  performance  of 
the  duties  of  a  collector  of  district  rates  under  the  Public  Health  Act,  and  the 
second  given  to  the  plaintiffs,  as  the  corporation  of  a  borough,  to  secure  the 
performance  by  the  same  person  of  his  duties  as  collector  and  receiver  of 
borough  rates  under  the  Municipal  Corporations  Act. 

The  evidence  shewed  that  the  plaintiffs  had  acquiesced  in  an  irregular  mode 
of  accounting  on  the  part  of  the  collector,  but  that  the  collector  was  never 
suspected  of  dishonesty  until  a  year  after  the  date  of  the  second  bond,  when 
defalcations  were  discovered,  and  he  was  dismissed. 

The  jury  in  answer  to  questions  put  to  them  found  first,  that,  the  plaintiffs 
had  permitted  the  collector  to  retain  moneys  in  his  hands  for  a  longer  period 
than  a  week  (which  was  contrary  to  s.  195  of  the  Public  Health  Act,  1875,  and 
to  the  conditions  of  the  bonds,  and  to  a  resolution  passed  by  the  plaintiffs 
before  the  bonds  were  given) ;  and,  secondly,  that  the  plaintiffs  had  permitted 
him  to  mix  the  proceeds  of  the  different  rates : — 

Edd  (by  Charles,  J.,  on  further  consideration,  and  by  Denman  and 
Stephen,  JJ.,  dismissing  a  motion  to  enter  judgment  for  the  defendants,  or  for 
a  new  trial),  that  the  plaintiffs'  acquiescence  in  the  collector's  irregular  mode 
of  accounting  was  not  such  connivance  as  to  discharge  the  sureties;  that  upon 
the  evidence  there  were  no  questions  which  the  Judge  could  have  been  properly 
required  to  leave  to  the  jury  other  than  those  he  did  leave;  and  that  on  the 
facts  proved  at  the  trial,  and  on  the  findings,  there  was  no  defence  to  the 
action,  and  the  plaintiffs  were  entitled  to  judgment. 

The  resolution  directing  the  borough  rate  to  be  levied  had  fixed  the  amount 
in  the  pouhd : — 

Held^  that,  although,  on  the  true  construction  of  s.  l44  of  the  Municipal 
Corporations  Act,  1882,  the  resolution  ought  only  to  have  oxdered  a  rate  for  a 
particular  total  amount,  and  assessed  the  contributions  from  each  parish, 
leaving  it  to  the  overseers  to  fix  the  amount  in  the  pound,  nevertheless  the 
addition  of  the  ano\mt  did  not  vitiate  the  order,  and  the  rate  was  valid. 

Edd  (by  Denman  and  Stephen,  JJ.)»  that  on  the  construction  of  the 
second  bond,  in  which  the  person  guaranteed  was  described  as  "  collector  and 
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receiver,"  the  sureties  were  liaUe  for  his  breach  of  the  condition  to  p&j  oyer        1889 
moneys  received  by  him,  independently  of  the  question  of  the  validity  of  the  ~         7 — '•■ 

™^  0»  DORUAX . 

V, 

AoTiONS  on  two  bonds  against  the  defendants  as  suieties  for     ^o^^>^ 
the  due  peifonnance  of  the  duties  of  a  rate  collector. 

The  two  actions  were  tried  together  before  Charles,  J.,  and  a 
special  jxxry  at  the  Durham  assisses  in  March,  1888. 

The  jurj  found,  in  answer  to  questions  left  to  them,  that  the 
plaintiffs  had  permitted  the  collector  to  retain  moneys  in  his 
hands  for  a  longer  period  than  one  week,  and  also  had  permitted 
him  to  mix  the  proceeds  of  the  yarious  rate& 

On  these  findii^  the  case  was  reserved  for  further  consideni- 
tion,  and  wais  argued  on  May  16  and  17. 

The  &cts  are  fully  stated  in  the  following  judgment. 

1888.  June  14w  Charles,  J.  In  these  two  actions,  which 
were  tried  together  at  the  Durham  winter  assizes,  the  mayor, 
aldermen,  and  citizens  of  Durham  sought  to  recoyer  two  sums  of 
479Z.  and  5001.  u:nder  the  bonds  for  5002.  each,  dated  respectively 
February  4,  1882,  and  November  28, 1885.  The  bond  dated 
February  4, 1882,  was  given  by  the  defendants  George  Fowler 
and  Thomas  Crichton  to  secure  the  due  performance  by  one 
William  Qoundiy  of  his  duties  as  collector  of  rates  under  the 
Public  Health  Act  The  bond  dated  November  28, 1885|  was 
given  by  the  same  persons  to  secure  the  due .  performance  by 
William  Geundry  of  his  duties  as  ooUeotor  and  receiver  of 
borough  rates.  Thomas  Crichton  died  after  the  writs  had  been 
issued,  and  the  actions  were  continued  against  Marion  Crichton, 
his  widow  and  executrix. 

The  £acts  of  the  case  are  as  follows. 

William  Goundry  was  originally  appointed  collector  of  the 

rates  under  the  Public  Health  Act  in  January,  1863,  and  his 

duties  with  reference  to  the  collection  of  moneys  were  at  that 

time  thus  described  by  statute  11  &  12  Vict  c.  63,  s.  39 : ''  Bvery 

such  officer  or  servant  employed  in  the  collection  of  rates  under 

the  authority  of  this  Act  shall  within  seven  days  after  he  shall 

have  received  any  moneys  on  account  of  such  rates  pay  over  the 

same  to  the  treasurer,  and  shall,  as  and  when  the  said  local  board 

2  F  2  2 
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1889  may  direct,  deliver  a  list  signed  by  him  containing  the  names 
Matob,  fto!  o^  aU  persons  who  have  neglected  or  refused  to  pay  any  sach 
orDuBHAK  jj^^^  gjjj  ^Q  g^JJ,g  respectively  due  from  them;    and  every 

FowLXB.  officer  and  servant  appointed  or  employed  by  or  acting  under 
chtfiet,  J.  the  said  local  board  shall  respectively,  when  and  in  such  manner 
as  shall  be  required  by  such  board,  make  out  and  deliver  to  them 
a  true  and  perfect  account  in  writing  of  all  moneys  received  by 
him  for  the  purposes  of  this  Act,  and  stating  how  and  to  whom 
and  for  what  purpose  such  moneys  have  been  disposed  of,  and 
shall  together  with  such  account  deliver  the  vouchers  or  receipts 
for  all  payments  made  by  him,  and  pay  over  to  the  treasurer  all 
moneys  owing  by  him  upon  the  balance  of  accounts."  This 
enactment  is  repeated  in  the  Public  Health  Act»  1875  (38  &  39 
Vict  c.  55),  s.  195.  The  corporation,  as  urban  sanitary  authority, 
have  replaced  the  local  board.  By  s.  222  of  the  last-named  Act 
rates  collected  under  the  Act  may  be  collected  either  separately 
or  with  any  other  rate  or  tax,  as  the  urban  sanitary  authority 
may  from  time  to  time  appoint. 

The  seven  days'  limit  had  not  for  some  years  before  the  bond 
was  given  been  observed,  and  in  the  opinion  of  the  borough 
accountant,  who  was  appointed  in  1879,  the  method  adopted  by 
Goundry  of  keeping  the  borough  accounts  was  not  satisfActory, 
and  he  made  various  suggestions  by  way  of  improvement,  which 
were  reported  upon  by  the  finance  committee  of  the  town  council 
on  September  14,  1880.  The  following  is  their  report:  *'We 
have  given  an  anxious  and  careful  consideration  to  the  sugges- 
tions of  the  accountant  relative  to  the  collection  of  rates  and 
mode  of  keeping  the  books  of  account  relating  thereto.  We  are 
informed  by  Mr.  Groundry  and  Mr.  Statten  that  in  the  event  of 
the  suggested  change  being  carried  out  an  increased  outlay  of 
about  150/.  a  year  will  be  thereby  involved.  We  are  not  pre- 
pared to  recommend  so  considerable  an  outlay  for  the  trifling 
advantage  to  be  gained  by  the  proposed  alteration,  and  believing 
that  the  system  at  present  in  force,  and  which  has  worked 
satisfactorily  during  the  past  twenty  years,  though  simple,  is 
economical,  and  amply  sufficient  for  our  requirements,  we  do 
not  recommend  that  any  of  Mr.  Statten's  suggestions  should 
be  adopted  by  the  council." 
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♦  

On  the  same  day  the  following  resolution  was  passed :  "  That       1889 

all  sums  of  money  collected  and  receiyed  by  the  collector  for  and  Kator,  fto., 

on  account  of  this  council  be  paid  to  the  treasurer  of  the  council  ^'    ^ham 

once  a  week."   Notwithstanding  this  resolution  Goundry  did  not     Forora, 

alter  his  practice^  and  with  the  acquiescence  of  the  plaintiffs  had     duriM,^ 

j:endered  his  account  at  irregular  interrals.    There  was  not,  how- 

eyer,  when  the  bond  of  February  4,  18829  ^^  gi^oi>>  &ny  cause 

whateyer  to  suspect  his  integrity. 

That  bond,  after  reciting  Goundry's  original  appointment,  and 
his  request  to  Fowler  and  Crichton  to  become  his  sureties,  is 
in  these  words :  "  The  condition  of  the  aboye  written  bond  or 
obligation  is  that,  if  the  collector  shall  from  time  to  time  and  at 
all  times  during  his  continuance  in  the  said  office  of  collector 
collect  the  rates  and  other  moneys  which  he  ought  to  collect  by 
virtue  of  his  office  as  now  existing,  or  as  the  same  may  be  law- 
fully modified  from  time  to  time,  and  shall  within  seven  days 
After  he  shall  have  received  any  moneys  on  account  of  such 
rates  or  other  moneys,  pay  over  all  such  moneys  to  the  treasurer 
of  the  local  authority  or  other  person  from  time  to  time  lawfully 
authorised  to  receive  the  same,  and  shall  duly  and  correctly 
account  to,  and  produce  and  deliver  the  vouchers  or  receipts  for 
all  payments  made  by  him  in  the  execution  of  his  said  office  to 
the  proper  auditor  or  auditors,  or  to  any  other  person  or  persons 
from  time  to  time  lawfully  entitled  to  require  him  to  account  for 
all  or  any  of  such  his  collections  and  payments,  and  shall  in  all 
respects  duly  discharge  and  faithfully  execute  the  duties  of  his 
said  office,  and  obey  the  lawful  directions  of  the  local  authority 
applicable  thereto,  ....  then  such  bond  shall  be  void,  but 
otherwise  shall  be  and  remain  of  full  force  and  effect." 

Goundry  continued  to  collect  and  account  after  the  bond  was 
given  in  the  same  manner  as  before.  On  November  9, 1885,  by 
a  resolution  of  the  town  council  he  was  appointed  collector  and 
receiver  for  collecting  and  receiving  the  watch  and  borough  rates 
respectively  already  made  and  thereafter  to  be  made  and  ordered 
by  the  council  upon  all  and  every  the  messuages,  lands,  tene- 
ments, and  hereditaments  situate  or  being  in  or  within  those 
parts  of  the  several  parishes,  townships,  or  places  of  St.  Giles, 
&C.,  which  lie  within  the  city  of  Durham,  and  in  or  within  the 
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1889  several  parishes  or  townships  of  St.  Mary,  &c.»  within  the  city  of 
"matob,  Ac.,  Dnrham.  And  it  was  farther  resolyed  *'  that  the  said  William 
or  DuBHAu  Goundry  enter  into  a  bond  for  500Z.  with  two  snfiScient  sureties 
Fowler,  for  the  faithfnl  performance  of  the  duties  of  the  said  office." 
obtfies,  J.  In  pursuance  of  this  resolution  the  bond  dated  November  28, 
1885,  was  given.  It  recites  in  terms  the  resolution  of  Novem- 
ber 9,  appointing  Goundry  collector  and  receiver,  and  that  it  was 
his  duty,  by  virtue  of  his  appointment,  to  receive  and  collect 
&om  the  overseers  of  the  various  parishes  the  sums  of  money 
levied  and  raised  upon  the  parishes  in  respect  of  the  watch  and 
borough  rates,  and  to  pay  the  same  to  the  treasurer  of  the  city, 
and  proceeds  as  follows :  "  The  condition  of  the  above-written 
bond  is  such  that,  if  the  above  bounden  William  Goundry  shall 
from  time  to  time,  and  at  all  times  hereafter  during  such  time 
as  he  shall  continue  in  his  said  offices  as  collector  and  receiver, 
whether  by  virtue  of  his  aforesaid  appointment  or  any  re-appoint- 
ment or  re-appointments  thereto,  or  of  any  retainer  or  employ- 
ment by  or  with  the  consent  of  the  said  mayor,  aldermen,  and 
citizens,  or  their  successors,  or  the  said  council  for  the  time 
being,  duly,  attentively,  and  faithfully  execute  and  perform  the 
said  offices  of  collector  and  receiver,  and  use  his  best  endeavours 
to  make,  levy,  raise,  and  receive  the  said  watch  rates  and  borough 
rates,  which  have  now,  or  shall  or  may  at  any  time  or  times 
hereafter  during  the  present  or  any  subsequent  year  be  made, 
and  which  it  shall  be  his  duty  as  such  collector  and  receiver,  or 
by  virtue  of  such  appointment  or  re-appointment,  retainer  or 
employment  as  aforesaid,  to  receive ;  and  if  the  said  William 
Goundry  shall  pay  to  the  treasurer  for  the  time  being  of  the  said 
city  all  sums  of  money  which  he  shall  receive  on  account  of  such 
rates  at  the  times  appointed  from  time  to  time  by  the  order  or 
precepts  of  the  said  mayor,  aldermen  and  citizens,  or  of  the  said 
council  for  the  time  being,  either  to  the  said  William  Goundry 
or  the  overseers  of  the  said  parishes  or  townships ;  and  also  if 
the  said  William  Goundry  shall  from  time  to  time,  and  at  all 
times  hereafter  during  such  time  as  he  shall  continue  in  his  said 
offices  of  collector  and  receiver  of  the  said  watch  and  borough 
rates  aforesaid,  whether  by  virtue  of  his  aforesaid  appointment 
or  of  any  re-appointment  or  re-appointments  thereto,  or  of  any 


VOL.  XXn.  QUEEN'S  BENCH  DIVISION.  39ff 

retainer  or  employment  by  or  with  the  consent  of  the  said  mayor,        1889 
aldermen,  and  citizens,  or  their  snccessors,  or  the  said  council  for  matoi,  AoT" 
the  time  being,  duly,  attentively,  and  futhfully  execute  and  ^'^""^^ 
perform  the  duties  of  the  said  offices  of  collector  and  receiver,     Vcfwun, 
and  shall  pay  to  the  said  treasurer  for  the  time  being  all  sums  of    guiim»  j. 
money  which  he  shall  receive  from  time  to  time  by  virtue  or  on 
account  of  such  last-mentioned  offices  as  soon  as  the  same  shall 
be  received ;  and  if  the  said  William  Gbimdry  shall  at  all  times 
keep  a  regular,  proper,  and  accurate  account  of  all  sums  of  money 
which  he  shall  receive  by  virtue  of  either  of  his  said  offices,  either 
under  the  said  appointment  or  any  re-appointment  or  re-appoint- 
ments as  aforesaid ;  and  if  the  said  William  Goundry  shall,  when 
requested  by  the  said  council  or  treasurer  for  the  time  being, 
produce  such  accounts  as  aforesaid ;  and  if  the  said  William 
Groimdry  shall,  when  requested  by  the  said  mayor,  aldermen,  and 
citizens,  or  the  said  council,  or  the  town  clerk  of  the  said  city,  or 
the  treasurer  for  the  time  being,  pay  to  such  treasurer  any 
moneys  that  may  be  then  in  his  hands  or  may  have  been  received 
by  him,  and  not  paid  to  the  said  treasurer  in  respect  of  the  said 
rates,  although  the  times  mentioned  in  the  said  orders  or  precepts 
dial!  not  have  arrived  .  •  •  .  And  if  the  said  William  G-oundry, 
so  long  as  he  shall  be  such  receiver  and  collector  as  aforesaid, 
either  by  virtue  of  his  present  appointment  or  any  re-appoint- 
ment or  re-appointments  as  aforesaid,  shall  in  all  things  behave ' 
and  conduct  himself  as  a  good,  faithful,  honest,  just  and  diligent 
receiver  and  collector  as  aforesaid,  and  in  all  things  well,  truly, 
honestly,  diligently,  and  faithfully  do  and  perform  his  duty  in 
tibie  said  offices,  then  the  above-written  obligation  to  be  void,  but 
otherwise  to  be  and  remain  in  full  force  and  virtue." 

Groundry  from  the  date  of  his  appointment  collected  and 
received  moneys  on  account  of  all  three  rates,  namely,  the  district 
rate  under  the  Public  Health  Act,  1875,  which  re-enacted  the 
section  already  referred  to,  and  the  watch  and  borough  rates. 
The  district  rate  in  Durham  is  levied  in  January,  May  and 
September,  the  borough  rate  in  February,  in  each  year.  No 
question  arises  as  to  the  watch  rate  in  these  proceedings.  In 
some  instances  he  collected  the  rates  together,  but  whether  he 
collected  them  together  or  not  the  bank  book  shewed  that  his 
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18S9       habit  was  to  put  each  rate  in  funds  towards  of  the  close  of  the 

Mayor,  Ao^  cuirency  of  such  rate.    Thus  in  February,  1886,  he  paid  in  large 

OF  DuBHAx  g^uug  iQ  ^0  credit  of  the  borough  rate,  and  nothing  to  the  district 

FowLKB,     rate,  and  he  pursued  the  same  course  with  regard  to  the  district 

GhwieB,  J.     rate  in  May  and  September,  paying  in  little  or  nothing  to  the 

credit  of  the  borough  rate.    His  payments  in  respect  of  either 

rate  were  in   sums  varying  largely   one   from  another.      In 

December,  1886,  there  were  occurrences  which  induced  the 

finance  committee  to  order  Goundry's  books  to  be  examined,  and 

the  result  was  the  discovery  of  a  deficiency  in  the  district  rate 

made  in  September,  1886,  of  479Z.,  and  in  the  borough  rate  made 

in  February,  1886,  of  1203Z.    His  accounts  of  the  borough  rate 

made  in  February,  1885,  and  of  the  previous  district  rates  shewed 

no  deficiency.    Goundry  on  the  discovery  of  these  deficiencies 

was  dismissed,  prosecuted  for  embezzlement^  and  convicted  at 

the  Durham  winter  assizes,  1887. 

The  borough  rate  in  February,  1886,  purported  to  be  levied 
by  a  resolution  dated  February  3  in  the  following  terms :  ''  That 
a  rate  or  assessment  of  6d.  in  the  pound  be  made  on  all  and 
every  the  occupiers  of  messuages,  lands,  and  other  hereditaments 
situate,  lying  and  being  in  or  within  the  city  of  Durham  and 
Framwellgate,  as  and  for  a  borough  rate  pursuant  to  the  statnte 
in  such  case  made  and  provided,  and  that  the  request  warrants, 
or  precepts,  under  the  common  corporate  seal  for  duly  authorizing 
the  making,  levying,  and  collecting  such  rate  or  assessment  be 
sealed  and  issued  as  directed  in  and  by  the  same  statute."  In 
accordance  with  this  resolution  the  following  precept  was  issued 
to  the  overseers  of  the  various  parishes :  *'  City  of  Durham. — ^At  a 
meeting  of  the  council  of  the  city  of  Durham  holden  at  the 
Town  Hall  in  and  for  the  said  city  on  the  3rd  day  of  February, 
A.D.  1886.  Whereas  by  virtue  of  the  Municipal  Corporations 
Act,  and  Acts  of  Parliament  made  and  now  in  force  for  the 
making,  levying,  and  collecting  of  borough  rates,  the  council  of 
the  said  city  of  Durham  have  ordered  and  directed  that  a  hir 
and  equal  borough  rate  shall  be  made  for  all  the  purposes  for 
which  borough  rates  are  now  by  law  leviable  under  or  by  virtue 
of  the  said  Act  passed  in  the  tenth  year  of  the  reign  of  Her 
present  Majesty,  and  the  said  council  have  accordingly  assessed 
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and  taxed  all  and  every  the  parishes,  the  townships,  parts  of       1889 
parishes  and  townships  and  other  places  parochial  and  extra-  MAYOB,&a., 
parochial  within  the  said  city  rateably  and  equally  according  to  ^'  ^^=^ 
a  poond  rate  of  6d.  in  the  pound  of  the  full  and  fair  annual     Fowub. 
value  of  the  messuages,  lands,  tenements,  and  hereditaments,  and     ch&riM,  x 
other  rateable  property  within  the  said  city,  and  in  and  by  such 
rate  or  assessment  the  said  council  have  assessed  and  taxed  upon, 
[for  example,]  the  parish  of  St.  Nicholas  within  the  said  city, 
whereof  you  are  the  overseers,  the  sum  of  4281. 158,  5d.,  that  being 
the  sum  applicable  to  the  parish  of  St.  Nicholas.    And  the  said 
council  have  further  ordered  and  directed  that  the  said  sum  of 
money  so  charged  and  assessed  upon  the  said  parish  of  St. 
Nicholas  within  the  said  city  shall  be  levied,  raised,  and  collected 
by  you,  as  such  overseers  as  aforesaid,  within  the  same  parish,  as 
money  for  the  relief  of  the  poor  is  lawful  to  be  levied,  assessed, 
collected,  and  recovered.    Now  you  are   hereby  ordered  and 
required  to  levy,  raise,  and  collect  the  said  sum  of  money  so 
charged  and  assessed  upon  the  said  parish  of  St.  Nicholas  within 
the  said  city,  and  of  which  parish  you  are  the  overseers  as  afore* 
said,  and  to  pay  the  said  sum  of  4281.  15s.  5i.  into  the  hands  of 
Mr.  William  Goundry,  to  be  by  him  paid  and  delivered  over  to 

Mr. the  treasurer  of  the  said  city  on  or  before  the  

day  of now  next  ensuing,  to  be  by  such  treasurer  paid  and 

accounted  for  according  to  law." 

This  precept  was  addressed  to  the  overseers  of  the  poor  of  the 
various  parishes  or  parts  of  parishes  within  the  city  of  Durham. 

Sect.  144  of  the  Municipal  Corporations  Act,  1882  (45  &  46 
Vict.  c.  50),  enacts  that : — 

'^1.  If  the  borough  fund  is  insufiScient  for  the  purposes  to 
which  it  is  applicable  under  this  Act  or  otherwise  by  law,  the 
council  shall  from  time  to  time  estimate,  as  correctly  as  may  be, 
what  amount,  in  addition  to  the  borough  fund,  will  be  sufficient 
for  those  purposes. 

**  2.  In  order  to  raise  that  amount  the  council  shall,  subject  to 
the  provisions  of  this  Act,  from  time  to  time  order  a  rate,  called 
a  borough  rate,  to  be  made  in  the  borough. 

''  3.  A  borough  rate  may  be  made  retrospectively,  in  order  to 
raise  money  for  the  payment  of  charges  and  expenses  incurred. 
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or  which  have  come  in  course  of  payment,  at  any  time  within  six 
months  before  the  making  of  the  rate. 

^*  4.  The  council  shall  assess  the  contributions  to  the  borough 
rate  on  the  several  parishes  and  parts  of  parishes  in  the  borough 
in  proportion  to  the  total  annual  value  of  the  hereditaments  in 
each  parish  or  part  which  are  rateable  to  the  poor,  or  in  respect 
of  which  a  contribution  is  made  to  the  poor  rate. 

^^  5.  That  value  shall  be  estimated  according  to  the  valuation 
list  (if  any)  in  force  for  the  time  being,  and  if  there  is  none, 
according  to  the  last  poor  rate. 

"  6.  But  if  for  any  reason  the  council  think  that  the  valuation 
list  or  poor  rate  is  not  a  fair  criterion  of  value  they  may  cause  an 
independent  valuation  to  be  made." 

Sub*s.  7  gives  power  to  inspect  books  for  the  purpose  of  assess- 
ing the  borough  rate  or  for  the  purpose  of  an  independent 
valuation.  Sub-s.  8  gives  power  to  enter  on  and  view  lands  in 
order  to  ascertain  their  annual  value,  and  by  further  sub-sections 
an  appeal  is  given  to  the  recorder  in  case  any  parish  is  aggrieved 
by  a  borough  rate  on  account  of  the  proportions  assessed  as  con- 
tributions being  unequal,  or  on  account  of  any  other  just  cause 
of  complaint. 

Sect  145  enacts  that : — ''  1.  Where  a  parish  is  wholly  in  a 
borough,  the  council  may  from  time  to  time,  if  they  think  fit, 
order  the  overseers  to  pay  the  contribution  of  the  parish  to  the 
borough  rate  out  of  the  poor  rate  made  or  to  be  made  for  the 
parish. 

'*  (2.)  The  overseers  shall  pay  the  contribution  to  the  council 
or  as  they  order. 

''  (3.)  If  the  overseers  fail  to  pay  as  ordered,  the  amount  may  be 
levied  off  the  goods  of  them,  or  any  of  them,  by  distress,  by  virtue 
of  a  warrant  signed  by  the  mayor  and  sealed  with  the  corporate 
seal,  or  signed  by  two  justices  in  and  for  the  borough." 

At  the  trial  the  jury  found  that  the  corporation  had  permitted 
the  collector  to  retain  moneys  in  his  hands  for  a  longer  period 
than  one  week,  and  also  had  permitted  him  to  mix  the  proceeds 
of  the  various  rates.  On  these  findings  and  the  admitted  hcta  I 
reserved  the  case  for  further  consideration,  and  I  heard  the  argu- 
ments on  May  16  and  17. 
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The  contentions  on  the  part  of  the  defendants  may,  I  thinks       1SS9 
be  snmmarised  thns.    First  it  was  said  that,  haying  regard  to  the  mayob,  &c.7 
facts,  the  terms  of  the  bond  of  February  4, 1882,  were  misleading,  ^'  ^^^^ 
and  that  the  recital  that  Gonndry  was  collector  of  rates  nnder     Fowleb. 
the  Pnblic  Health  Act  was  nntnie.    He  was  more  like,  it  was     charies.  j. 
said,  a  banker  than  a  collector.    Further  it  was  argued  that  the 
language  of.  the  bond  inyolyed  a  representation  that  the  collector 
should  pay  oyer  his  moneys  weekly,  and  that  such  representation 
was  the  basis  of  the  contract. 

Secondly,  apart  from  the  language  of  the  bond,  the  defendants 
contended  that  the  fact  of  Groundry  haying  been  permitted  to 
account  at  longer  interyals  than  a  week  ought  to  haye  been 
disclosed  to  the  sureties. 

Thirdly,  that  the  acquiescence  in  Goundry's  not  accounting 
weekly  during  the  currency  of  the  bond  increased  the  risk,  and 
so  discharged  the  sureties. 

Lastly,  that  the  jury  in  effect  found  that  there  had  been  con«- 
niyance  in  such  a  sense  as  discharged  the  sureties. 

These  contentions  applied  to  both  rates,  and  in  addition  to 
them  the  defendants  insisted,  as  regards  the  borough  rate,  that  it 
was  inyalid  altogether,  and  that  therefore  nothing  could  be 
claimed  from  the  sureties  under  the  bond. 

I  will  deal  with  these  contentions  in  the  order  in  which  I  haye 
named  them. 

First,  with  regard  to  the  district  rate,  I  am  of  opinion  that  the 
terms  of  the  bond  were  not  misleading.  Goundryhad  been  duly 
appointed  collector,  and  there  is  nothing  in  the  language  either  of 
the  recital  or  of  the  condition  to  lead  the  sureties  to  suppose 
that  any  particular  mode  of  accounting  or  not  accounting  had 
been  adopted  in  the  past.  The  language  is  consistent  with  the 
fact  of  the  plaintiffs  neyer  haying,  in  fact,  called  on  him  to 
account  at  all.  With  regard  to  the  borough  rate  there  is  also  in 
my  opinion  no  foundation  for  the  suggestion  that  there  was  any* 
thing  in  its  terms  to  mislead  the  sureties. 

But  was  there,  apart  firom  the  language  of  the  bond,  any  obli- 
gation on  the  part  of  the  corporation  to  disclose  the  system,  or 
rather  want  of  system,  according  to  which  Goundry's  accounts 
were  rendered  ?    I  can  see  none. 
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1889  The  principles  which  govern  the  question  are  laid  down  in 

Mayor,  fta,  Bailton  Y.  Mathews.  (1)    It  was  there  decided  that  mere  non- 
OF    uBHAu    eommunication  of  circumstances  affecting  the  situation  of  the 
FowLKB.     parties^  material  for  the  surety  to  be  acquainted  with,  and  within 
chariM,  J.     the  knowledge  of  the  persons  obtaining  a  surety  bond,  was  undue 
concealment,  though  not  wilful  or  intentional.    Undue  conceal- 
ment is  there  described  by  Lord  Campbell  as  the  .omission  to 
divulge  facts  within  the  knowledge  of  the  persons  to  whom  the 
bond  is  given,  which  they  were  bound  in  law  to  divulge.  (2) 

If  there  were  facts  which  they  were  bound  in  law  to  divulge, 
and  which  they  did  not  divulge,  the  surety  is  not  bound  by  the 
bond.  If  they  had  facts  within  their  knowledge,  which  it  was 
material  the  surety  should  be  acquainted  with,  and  which  they 
did  not  disclose,  in  my  opinion  the  undue  concealment  of  those 
facts  discharges  the  surety,  and  whether  they  concealed  those 
facts  from  one  motive  or  another  is,  I  apprehend,  wholly  imma- 
teriaL  But  here  the  only  fact  which  it  is  suggested  ought  to 
have  been  communicated  was  that  the  resolution  of  September  14^ 
1880,  had  not  been  acted  upon — a  resolution  of  the  very  existence 
of  which  the  sureties  were  ignorant — ^and,  as  regards  the  district 
rate,  that  Goundry  had  not  in  fact  been  rigidly  performing  his 
statutory  duty.  I  cannot  come  to  the  conclusion  that  the  plain- 
ti£Es  were  bound  in  law  to  divulge  either  fact.  The  nature  of  the 
office  was  in  each  case  acciuately  described,  and  the  previous 
method  of  accounting  was  not  in  my  opinion  a  £ftct  material  for 
the  sureties  to  be  acquainted  with. 

The  next  question  which  arises  is  whether  acquiescence  by  the 
plaintiffs  in  6oundry*s  not  accounting  weekly  during  the  currency 
of  the  bond  discharged  the  sureties,  or,  as  it  was  put  by  the  de- 
fendants' counsel,  whether  there  was  such  connivance  at  Goundry's 
irregularities  as  discharged  them.  Now  there  was  nothing  more 
than  acquiescence.  There  was  not,  after  the  dates  of  the  bonds, 
any  formal  relaxation  of  his  statutory  duty,  and  it  seems  to  me 
that  it  was  the  obligors'  business,  if  anybody's,  and  not  the 
plaintiffs',  to  see  that  the  statutory  duty  was  carried  out.  The 
jury  did  not,  in  my  opinion,  find  that  there  had  been  connivance 
in  any  such  sense  as  discharged  the  sureties.  There  was 
(1)  10  CI.  &  F.  934.  (2)  10  a.  &  F.  at  pp.  942,  943. 
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certainly  no  evidence  of  connivance  with  the  dishonest  aqts  of       1889 
Gonndry.  Hatob,  &o.. 

Now  the  sort  of  connivance  which  will  discharge  a  surety  is  ^^  ^^*=^ 
clearly  indicated  in  Dawson  v.  Laices.  (1)    There  must  be,  accord-     Fowleb. 
ing  to  Wood,  Y.-O.,  in  that  case  **  active  connivance,  amonnting     ouriet.  j. 
almost,  if  not  entirely,  to  a  fraud."  (2)    In  the  present  case 
there  was  nothing  of  the  sort.    There  was,  it  is  true,  passive 
acquiescence  in  a  somewhat  slovenly  method  of  accounting,  and 
of  mixing  the  moneys  received.    But,  to  use  the  language  of 
Lord  Brougham  in  Mcustaggart  v.  Watson  (3) :  **  Assuredly  it  is 
no  argument  against  my  being  answerable  for  a  man's  not  doing 
a  certain  thing  that  the  party  to  whom  I  gave  this  obligation  did 
not  see  that  he  did  the  thing.     I  had  myself  undertaken  for  his 
doing  it,  and  it  is  no  discharge  of  my  voluntary  obligation  that 
the  other  party,  the  obligee,  did  not  see  to  his  proceedings." 

There  remains  the  last  question,  which  only  affects  the  bond 
given  for  the  borough  rate.  It  is  said  that  the  rate  is  altogether 
invalid,  because  the  urban  sanitary  authority  had  no  power  to 
make  a  rate  of  M.  in  the  pound.  Their  only  power,  it  was 
argued,  was  to  order  a  rate  for  a  particular  total  amount,  and  to 
assess  the  contributions  from  each  parish,  leaving  to  the  overseers 
the  task  of  fixing  the  amount  per  pound  to  be  paid.  I  think  that 
this  is  the  pro})er  construction  to  place  on  s.  141  of  the  Municipal 
Corporations  Act,  1882.  But  although  that  is  my  opinion,  it  by 
no  means  follows  that  the  rate  in  this  case  is  invalid.  I  think 
that  the  resolution  of  February  3  may  be  regarded  simply  as  an 
Older  for  a  rate,  an  order  not  vitiated  by  the  addition  of  the 
amount  per  pound  proposed  to  be  levied.  That  order  was  fol- 
lowed by  a  precept  to  the  overseers  of  each  parish  or  part  of  a 
parish,  apportioning  amongst  the  various  parishes  the  amount  to 
be  raised,  and  directing  the  overseers  to  levy  the  sums  charged 
and  assessed.  In  my  opinion,  though  the  resolution  went  too  far  in 
assuming  to  assess  the  occupiers  of  messuages,  &c.,  it  was  a  good 
order  for  a  rate,  and  the  precept  apportions  the  total  sum  wanted 
among  the  various  parishes,  and  requires  the  overseers  to  raise  it. 

Upon  the  whole,  therefore,  it  seems  to  me  that  the  borough 

(1)  Kay,  280;  23  L.  J.  (Ch.)  434. 
(2)  Kay  at  p.  801 ;  23  L.  J.  (Gh.)  at  p.  438.  (3)  3  Gl.  k  F.  at  p.  540. 
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1889       late  was  well  made.    It  is  unnecessary  to  decide  what  would  haye 

^Yo^  &c  7  ^^^  ^^  liability  of  the  surety  if  the  rate  had  been  inyalid.    I 

Of  DtJBHAM   jjjg^y  gj^y^  howeyer,  that  I  thought  there  was  much  force  in  the 

FowLKB.     argument  addressed  to  me  on  the  language  of  the  bond,  which 

Giuries.  J.     soems  to  coycr  the  case  of  moneys  receiyed  in  fact,  eyen  though 

receiyed  under  an  inyalid  rate. 

For  the  reasons  giyen,  therefore,  my  judgment,  subject  to  the 
accountant's  report,  will  be  for  the  plaintiffs,  with  costs. 

Judgment  for  the  plaintiffs, 

1889.  Jan*  16, 17.  The  case  was  argued  before  the  Diyisional 
Court  on  a  motion  to  set  aside  the  judgment  and  enter  judgment 
for  the  defendants  upon  the  findings  of  the  jury,  or  in  the  altema* 
tiye  for  a  new  trial,  or  such  further  or  other  relief  as  might  seem 
just,  on  the  following  grounds  : — 

(1.)  That  the  learned  judge  at  the  trial  improperly  receiyed 
the  following  eyidence : — 

(a.)  Parol  eyidence  as  to  the  duties  of  William  Groundry  as 

collector  of  the  borough  and  district  rates. 
(&•)  The  district  rate  excuse  book, 
(c.)  The  borough  rate  precepts. 
(<2.)  The  borough  rate  book. 

(2).  That  the  learned  judge  improperly  withheld  the  following 
questions  firom  the  jury : — 

(a.)  Were  the  corporation  guilty  of  negligence  in  the  way  in 

which  they  dealt  with  their  collector  ? 
(b.)  Bid  the  negligence  of  the  corporation  enable  the  collector 

to  commit  the  de&lcations  complained  of  ? 
(e.)  Was  there  coimiyance  at   the  collector's  irregularities 

which  enabled  the  collector  to  commit  the  frauds  ? 
(dJ)  Did  the  corporation  knowingly  permit  the  collector  to 

keep  insufficient  books  ? 
(e.)  Did  the  corporation  knowingly  permit  the  collector  to  act 

in  another  capacity  than  that  of  coUeotor  or  receiyer  ? 
(/)  Were  the  statements  in  the  bonds  with  reference  to  the 
collector's  duties,  and  was  the  conduct  of  the  corporation 
towards  the  collector,  calculated  to  mislead  the  sureties 
as  to  the  position  and  duties  of  the  collector  ?  , 
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(ff.)  Did  the  mode  in  which  the  corporation  allowed  the       1889 
collector  to  deal  with  the  rates  throw  upon  the  sureties  mayor,  &o., 
a  greater  risk  than  that  which  was  contemplated  by  the  «'  ^^^ 
parties  to  the  bonds  ?  Powler. 

'   (h.)  Ought  the  corporation,  at  any  time  during  the  continuance 
of  the  bonds,  to  haye  dismissed  the  collector,  or  to  haye 
informed  the  defendants  of  the  fiEtcts  within  their  know- 
ledge? 
(3.)  That  there  was  no  eyidence  to  proye  that  the  borough 
rate  was  oyer  duly,  or  in  &^t,  made  or  leyied,  or  that  Groundry 
was  oyer  duly  appointed  collector  or  receiyer  thereof,  either  for 
or  from  the  oyerseers,  or  at  all,  or  that  he  oyer  receiyed  any 
moneys  as  such  collector  or  receiyer. 

J.  Lawson  Walton,  for  the  defendant  Fowler,  in  support  of  the 
motion. 

E^  Tmdal  Atkinson,  Q.C.,  and  T.  C.  Granger,  for  the  plaintiffs. 

The  arguments  are  fully  stated  in  the  judgment  of  the  Court. 

The  following  authorities  were  referred  to : — Trent  Navigation 
Co.  y.  ffarley  (1);  Narea  y.  Bowles  (2);  Wilks  y.  Heda/  (3); 
Madaggart  y.  Watson  (4) ;  Stone  y.  Oompton  (5) ;  Chreighton  y. 
Bankin  (6) ;  WeH>  y.  James  (7) ;  Bailton  y.  Mathews  (8) ;  JCepjp  y. 
Wiggett  (9);  Dawson  y.  Latpes  (10);  Stewart  y.  ITKean  (11); 
Maddm  y.  M'Mullen  (12) ;  Watts  y.  ShutOeworth  (13) ;  BUiek 
y.  The  Ottoman  Bank  (14) ;  Phillips  y.  FozaU  (15) ;  Sanderson  y. 
Aston  (16) ;  Polak  y.  Everett  (17) ;  Ouardians  of  Mansfield  Union 
r.  Wright.  (18) 

Owr.  adv.  vuU, 

(1)  10  East,  34.  (11)  10  Ex.  676 ;  24  L.  J.  (Ex.)  146. 

(2)  14  East,  610.  (12)  4  L.  T.  (N.S.)  180 ;   13  Irish 

(3)  1  a  &  M.  249.  a  L.  Bep.  306. 

(4)  3a &  F.  626 :  10 Bligh  (K.S.)  (13)  6  H.  J^  N.  236;  afiOrmed  7  H. 
618.  St  N.  363. 

(6)  6  Bing.  N.  0. 142.  (14)  8  Jur.  (N.S.)  801 ;  6  L.  T. 

(6)  7  CI.  &F.  326.  (N.S.)  763;   16  MooreV  P.  G.  Gas. 

(7)  7  M.  &  W.  279.  472. 

(8)  10  CL  &  F.  934.  (16)  Law  Bep.  7  Q.  B.  666. 

(9)  10  C.  B.  36 ;  20  L.  J.  0.  P.  49.        (16)  Law  Bep.  8  Ex.  73. 
(10)  Kay,  280 ;  23  L.  J.  (Ch.)  434.         (17)  1  Q.  B.  D.  669. 

(18)  9  Q.  B.  D.  683. 
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1889  1889.  Jan,  30,  The  judgment  of  the  Court  (Denman  and 

Mayor,  &o.,  Stephen,  JJ.)  was  delivered  by 

OF  DUBBAM 

V.  Denman,  J.    These  two  actions  were  tried  together  before 

Charles,  J.,  at  the  last  Durham  winter  assizes,  when,  after  certain 
findings  of  the  jury  on  questions  left  to  them,  the  learned  judge 
adjourned  the  case  for  further  consideration.  He  afterwaids 
heard  the  parties  fully,  and  gave  judgment  for  the  plaintiffs,  so 
far  as  the  question  of  liability  in  both  actions  was  concerned. 

It  was  agreed  that  the  question  of  damages  should  be  disposed  of 
in  the  manner  agreed  between  the  parties,  so  that  no ^naZ  judgment 
could  yet  be  given,  unless  it  be  one  in  &vour  of  the  defendants. 

In  the  first  action  the  plaintiffs  sued  upon  a  bond  given  to 
them  by  one  of  the  defendants  and  the  testator  of  the  other 
defendant,  in  their  capacity  of  urban  sanitary  authority.  In  the 
second  action  the  plaintiffs  sued  in  the  capacity  of  mayor  and 
corporation,  on  another  bond  given  by  the  same  parties. 

The  first  bond  was  given  on  February  4, 1882.  It  recited,  so 
far  as  is  material  to  the  case,  that  one  Goundry  had  in  1863 
been  duly  appointed  to  be  a  collector  of  rates  to  be  levied  by 
the  local  authority  (the  plaintiff's)  under  the  Public  Health  Act, 
and  that  he  was  required  by  the  local  authority  to  enter  iikto 
a  bond  with  two  sureties  for  the  faithful  execution  of  such 
office  and  for  duly  accounting  for  all  moneys  which  might  be 
entrusted  to  him  by  reason  thereof,  that  Fowler  and  Crighton 
(whom  I  will  call  the  sureties)  had  assented  to  be  the  sureties ; 
that  the  parties,  particularly  the  sureties,  thereby  agreed  that 
the  appointment  of  Goundry  as  such  collector  should  be  admitted 
without  further  proof.  After  some  further  recitals  followed  the 
conditions : — 

[The  learned  judge  read  the  conditions  of  the  bond  of  Feb- 
ruary 4, 1882,  which  are  set  out  in  the  judgment  of  Charles,  J., 
ante,  p.  397,  and  also  read  the  following  additional  condition  con- 
tained in  the  same  bond ;  **  And  if  on  resigning  or  being  removed 
from  the  said  office,  or  at  any  time  when  and  as  thereunto  re- 
quired by  the  authority  by  notice  to  him  given  or  left  at  his 
usual  or  last  known  place  of  abode  or  business  during  his  con- 
tinuance in  such  office,  the  collector  shall  account  for,  deliver,  and 
pay  to  the  local  authority  or  to  such  person  as  they  may  appoint 
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in  that  behalf,  all  books,  papers,  writings,  vouchers,  receipts,       1B89 
balances,  moneys,  property  and  things  of  or  belonging  or  due  to  matob,  &o^ 
the  local  authority  or  relating  to  the  execution  of  the  said  Public  ^^  Durham 
Health  Act,  1875,  above-mentioned,  which  shall  be  in  his  custody,     Fovlbb. 
possession  or  power  by  virtue  of  his  said  ofiSce  or  otherwise  how-     Dcnnun,  j. 
soever,  without  loss,  abatement,  fraud,  or  concealment  •  •  •  then 
such  bond  shall  be  void,  but  otherwise  shall  be  and  remain  of 
full  force  and  effect/'] 

The  second  bond  was  given  on  November  28,  1885,  by  the 
same  parties  to  the  corporation  or  council  of  the  city  of  Durham. 
It  contained  several  recitals  of  which  the  following  are  materiaL 
First,  that  on  November  9,  1885,  Goundry  had  beeu  duly  ap- 
pointed collector  and  receiver  for  collecting  and  receiving  the 
watch  and  borough  rate  made  and  to  be  made  upon  lands,  &c., 
situate  within  certain  parishes  within  the  city ;  that  it  was  his 
duty  by  virtue  of  such  appointment  to  receive  and  collect  for,  or 
from  time  to  time  from,  the  overseers  of  the  said  parishes  respec- 
tively, the  sums  of  money  for  the  time  being  levied  and  raised 
upon  the  said  parishes  in  respect  of  the  said  watch  and  borough 
rates,  and  to  pay  the  same  to  the  treasurer  for  the  time  being  of 
the  said  city ;  and  that  the  sureties  had  agreed  to  be  bound  for 
the  said  Goundry  under  the  conditions  thereunder  written ;  and 
that  it  was  thereby  agreed  that  all  accounts,  &c.,  made  or 
rendered  by  Goundry  of  any  moneys  received  by  him  by  virtue 
of  the  said  offices  or  either  of  them,  or  otherwise  connected  \f  ith 
the  said  rates,  ivhether  strictly  within  the  duties  of  the  said  offices  or 
either  of  them  or  not^  should  be  good  prima  facie  evidence  against 
the  sureties  as  well  as  against  Goundry  of  the  receipt  by  Goun- 
dry of  all  sums  in  such  accounts  appearing  to  be  due  from  him, 
and  that  the  security  should  not  be  terminated  or  prejudicially 
diminished,  altered,  or  affected  by  any  alteration  which  should 
thereafter  be  made  in  the  duties  of  the  said  Goundry  as  such 
collector  and  receiver  as  aforesaid  or  either  of  them.  Then  follow 
the  conditions  of  the  bond.  The  following  are  those  which  are 
material. 

[The  learned  judge  read  the  clauses  in  the  bond  of  Novem- 
ber 28, 1885,  which  are  set  out  in  the  judgment  of  Charles,  J., 

ante,  p.  398.] 
ToL.  XXIL  2  G  2 
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1689  In  both  actions  the  plaintiffs  allege^  amongst  other  bleaches 

'jif  frVAn,  An7  of  the  conditions  of  the  bond,  that  Gronndry  had  receiyed  large 
OF  Dtoham  g^m^g  Qf  money  which  he  had  kept  for  his  own  nse,  and  not  paid 
FowLKB.  QY^j^  either  within  seven  days  of  receiying  them,  or  at  all.  The 
BennuD,  J.  snois  SO  kept  wcro  moneys  receiyed  in  respect  of  rates  msAe  at 
the  following  dates^  viz.  a  borough  rate  made  in  February,  1886, 
and  a  district  rate  made  in  September,  1886.  Inquiry  being 
made  into  the  matter  it  was  found  that  Goundry  had  received 
and  not  paid  over  large  sums  on  account  of  both  these  rates. 
On  the  discovery  of  these  deficiencies  Goundry  was  dismissed. 
He  was  afterwards  prosecuted  for  embezzlement  and  convicted  at 
the  winter  assizes  of  1887,  these  actions  having  in  the  mean- 
time been  brought  against  the  sureties. 

In  this  state  of  things  there  can  be  no  doubt  that  (subject  to 
two  questions  raised  by  the  defendants)  the  principal,  Groundry, 
had  been  guilty  of  one  or  more  breaches  of  the  conditions  of  both 
bonds,  for  which  the  sureties  would  be  liable.  But  the  defendants 
contended  that  they  were  not  liable,  on  the  ground  that  the 
plaintiffs  had  so  behaved  as  to  discharge  the  sureties  from  their 
liability.  It  was  also  contended  in  respect  of  the  second  bond 
that  the  sureties  were  not  liable,  on  a  ground  applicable  to  the 
second  action  only.  This  will  be  more  conveniently  dealt  with 
after  stating  the  facts  relative  to  the  defences  which  are  raised 
as  applicable  to  both  bonds. 

The  facts  proved  at  the  trial  were  as  follows : — 

William  Goundry  was  appointed  by  the  local  board  in  1863  as 
collector  of  the  district  rates  payable  under  the  Public  Health 
Act,  11  &  12  Vict.  c.  63.  That  Act  provided  that  every  collector 
of  such  rates  ''shall  within  seven  days  after  he  shall  have 
received  any  moneys  on  account  of  such  rates  pay  over  the  same 
to  the  treasurer." 

That  provision  is  repeated  in  s.  195  of  38  &  89  Yict  c.  55. 
The  plaintiffs  as  urban  sanitary  authority  now  occupy  the  place 
of  the  local  board,  and  it  may  be  taken  that  Groundry  has  in  fact 
been  the  collector  of  the  district  rate  until  1886,  when  the 
matters  occurred  which  led  to  his  dismissal,  and  that  in  fact 
he  was  never  suspected  of  any  dishonesty  until  the  discoveries  in 
that  year  which  led  to  his  dismissal.    The  evidence  is  all  one 
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way  upon  this  point.    Before  the  bond  of  1882  was  given  its        1889 

picyision  relating  to  the  payment  of  sums  received  within  the  matob,  AoT 

seven  days  had  not  been  acted  npon,  and  in  1879  or  1880  the   ^'  ^^^^ 

borough  accountant,  who  had  been  appointed  in  the  former  year,     Fowua. 

having  formed  the  opinion  that  Gouudry^s  mode  of  keeping  the     oemMii*  j. 

accounts  was  not  satisfactory,  made  suggestions  (after  inquiring 

B8  to  the  mode  of  keeping  similar  accounts  in  another  borough) 

which  in  his  cross-examination  upon  the  trial  he  said  if  adopted 

and  acted  upon  would  haVe  rendered  the  defalcations  relied  upon 

by  the  plaintiffs  in  these  actions  practically  impossible.    The 

plaintiffs,  however,  having  referred  the  accountant's  suggestions 

to  the  finance  committee  of  the  council,  that  body,  on  Sep^ 

tember  14, 1880,  reported  as  follows : — [The  learned  judge  read 

the  report,  which  is  set  out  in  the  judgment  of  Charles,  J.,  ante, 

p.  396.] 

The  council  adopted  that  report,  but  upon  the  same  day  passed 
a  resolution :  "  That  all  sums  of  money  collected  and  received  by 
.the  collector  for  and  on  account  of  this  council  be  paid  to  the 
treasurer  of  the  council  once  a  week/'  Notwithstanding  this 
resolution  Goundry  did  not  act  upon  it,  and  we  think  it  must  be 
taken  that  the  plaintiffs  either  knew  or  did  not  care  to  inquire 
whether  he  acted  upon  it  or  not.  The  evidence  of  the  accountant 
on  this  point  is  as  follows,  and  it  is  so  important  that  it  will  be 
best  to  give  it  in  his  own  words.  On  his  cross^zamination  by 
Mr.  Waddy  for  the  defendants,  after  giving  an  account  of  the 
mode  of  dealing  with  the  rate  books,  receipts,  counterfoils,  and 
excuse  books,  which  was  substantially  the  same  as  that  which  he^ 
the  accountant,  had  pronounced  unsatisfactory  in  1679-1880,  and 
which  gave  the  council  no  means  of  knowing  at  what  dates  moneys 
had  been  received  by  Goundry,  and  after  stating  that  if  his  own 
recommendations  had  been  carried  out  the  frauds  relied  upon  in 
this  case  would  have  been  practically  impossible,  the  witness 
gave  the  following  evidence :  **  When  I  wanted  money  I  used  to 
go  to  Gh)undry  and  say  what  was  required,  and  he  would  pay  it 
in.  The  bank  book  shews  the  mode  in  which  Goundry  paid  in 
moneys.  They  were  paid  in  very  variable  sums.  He  must  there- 
fore have  been  keeping  large  sums  in  hand  for  a  considerable 

.time."    The  pass  books  were  in  evidence,  and  it  is  not  contested 

2  Q  2  2 
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1889        that  the  learned  judge's  note  of  the  result  of  their  examination 

Mayob,  &o  ~  is  correct.    It  is  as  follows : 

OF  DuBHAM  « Borough  Bate.  No  payment  in  after  May.  That  appears 
FowuB.  from  the  pass-book.  Pass-book  produced  for  both  rates. 
Denman,  J.  Borough  rate  for  1885.  See  book ;  large  payments  at  dose  of 
time.  District  Bate  ;  (the  two  books  shew  that  as  close  of  borough 
rate  period  came  round  Goundry  paid  in  large  sums,  and  nothing 
to  district  rate).  Then  when  he  had  put  borough  rate  in  funds^ 
he  begins  to  pay  in  largely  to  district" 

Then  the  witness  proceeds :  **  Since  my  appointment "  (i.e.  since 
1863y  and  in  spite  of  the  resolution  of  September  14,  1880), 
**  the  business  has  been  carried  on  in  the  same  way.  It  appears 
that  Goundry  was  taking  one  rate  to  pay  another.  Goundry 
used  to  collect,  in  one  application,  district,  borough,  watch  rate, 
poor-rate,  arrears."  After  some  further  questions  as  to  objections 
said  to  have  been  made,  upon  which  the  witness  gave  no  definite 
answer,  he  was  further  cross-examined  by  Mr.  Manisty,  who 
appeared  for  Mrs.  Crighton,  the  executrix  of  one  of  the  sureties, 
and  said,  ^'  The  council  at  every  meeting  had  the  bank  book  to 
refer  to.  '  That  brought  to  their  notice  that  he  did  not  pay  in 
weekly."  On  re-examination  the  witness  said :  **  It  was  Goun- 
dry's  practice  all  along.  I  thought  it  irregular,  but  not  dis- 
honest. Till  December,  1886"  (i.e.  after  the  two  de&lcations 
relied  on),  *^  when  the  book  came  into  my  hands,  I  did  not  think 
he  was  dishonest." 

One  of  the  auditors  appointed  by  the  ratepayers  was  also  called 
as  a  witness  for  the  plaintiffs,  and  he  stated  that  Groundry*s 
accounts  were  found  to  be  correct  up  to  January,  1886,  and  it 
was  not  disputed  that  the  whole  of  the  defalcations  relied  upon 
by  the  plaintiffs  had  arisen  in  respect  of  rates  made  subse- 
quently to  that  time.  He  also  corroborated  the  statement  of 
the  accountant  that  there  was  no  means  of  discoyering  by  the 
documents  kept  or  furnished  by  Goundry  the  dates  when  he  had 
received  the  moneys  from  the  ratepayers.  It  was  proved  by 
several  ratepayers  that  they  had  paid  the  rates  to  Goundry  in 
February  and  September,  1886,  which  were  afterwards  discovered 
by  the  accountant  not  to  have  been  paid  over  to  the  treasurer ; 
but  it  was  not  necessary  to  exhaust  the  evidence  on  this  point. 
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owiBg  to  the  agreement  at  the  trial  that  the  damages  in  case  of       1889 
liability  being  established  should  be  referred.    At  the  end  of  mayob,  Ac, 
the  plaintiffs*  case,  Mr.  Waddy,  for    the    defendant  Fowler,  opDtoham' 
submitted  that  there  could  be  no  liability  on  the  part  of  his     Fowleb. 
client  for  the  borough  rate,  on  the  ground  that  the  rate  itself    Demiuui,  j. 
was  not  legally  made,  and  he  then,  and  on  the  hearing  on  further 
consideration,  relied  upon  several  cases  in  support  of  his  conten- 
tion.   There  are,  no  doubt,  certain  cases  in  which  it  has  been 
held  that  where  a  person  undertakes  to  collect  and  pay  over  rates 
of  a  particular  description,  the  creation  of  a  certain  Act  or  Acts 
of  Parliament,  and  a  bond  is  given  for  the  due  performance 
of  his  duties  as  such  collector,  the  sureties  cannot  be  held 
responsible  for  the  non-payment  of  rates  which  he  was  not  by 
the  statute  authorized  to  collect :  see  Nares  v.  Bowles  (1) ;  WeHb 
T.  James  (2) ;  Kepp  v.  Wiggett  (3) 

The  point  so  insisted  upon  turns  upon  the  question  raised  as 
to  the  borough  rate  only,  viz.  whether  as  collector  of  that  rate 
Goundry  had  any  authority  to  collect  from  the  individual  rate- 
payers, or  whether  his  duty  was  not  merely  to  receive  from  the 
overseers  of  the  several  parishes  enumerated  in  the  second  bond 
the  lump  sums  which  such  overseers  were  by  the  precepts  ordered 
to  pay,  and  to  hand  these  sums  over  to  the  treasurer.  The 
learned  judge,  having  heard  the  question  argued,  came  to  the 
conclusion  that,  although  the  original  resolution  for  the  rate  in 
question  might  be  wrong  in  ord^ing  Goundry  to  collect  it,  the 
rate  was  not  rendered  bad  by  the  error  in  the  resolution,  and  that 
liaving  in  fact  collected  the  rate  from  the  overseers,  he  was  in 
possession  of  money  for  good  rates,  lawfully  assessed,  and  bound 
to  pay  them  over  to  the  treasurer. 

The  learned  judge  added  that  he  thought  there  was  much  force 
in  the  argument  addressed  to  him  on  the  language  of  the  bond, 
*^  which  seems  to  cover  the  case  of  moneys  received  in  fact,  even 
though  received  under  an  invalid  rate."  (4) 

We  do  not  think  it  necessary  to  say  more,  upon  the  question  of 
the  validity  of  the  rate  itself,  than  that  we  see  no  reason  to  dis- 
agree with  the  view  taken  by  Charles,  J.  of  the  question,  but  we 

(1)  14  East,  610.  (3)  10  C.  B.  35. 

(2)  7  M.  &  W.  279.  (4)  Ante,  p.  406. 
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^889  are  also  strongly  of  opiuion  that  the  words  of  the  bond  are 
Matob,  &c.,  clearly  intended,  and  sufficient,  to  cover  the  receipt  and  payment 
or  DuKHAM  ^^^j,  ^£  ^Q  j^^gg  jj^  question.    The  bond  states  that  Groundry  was 

FowLSB.  appointed  receiver  as  well  as  collector  of  these  rates,  and  that  he 
Dwaun,  J.  had  entered  into  the  bond  for  the  faithful  execution  ^*  of  his  said 
offices/'  in  the  plural,  and  that  it  was  his  duty  to  receive  and 
collecti/ar,  or  from  time  to  time/ro97i,  the  overseers,  the  moneys 
raised,  and  ^'  that  all  accounts  &c«,  which  should  be  kept  by  him 
of  any  moneys  received  by  him  by  virtue  of  the  said  offices  or 
either  of  them,  or  otherwise  connected  with  the  said  rates,  whether 
strictly  within  the  duties  of  the  said  offices  or  either  of  them  or  not,** 
should  be  evidence,  &c.  Again,  in  the  conditions  of  the  bond, 
he  is  to  duly,  attentively,  and  faithfully  execute  and  perform  the 
said  offices  of  collector  and  receiver — to  use  his  best  endeavours 
to  receive  (inter  alia)  the  borough  rates,  which  it  shall  be  his 
duty  as  such  receiver  to  receive,  and  "  to  pay  to  the  treasurer  for 
the  time  being  of  the  said  city  all  sums  of  money  which  he  shall 
receive  on  account  of  such  rates  at  the  times  appointed  from  time 
to  time  by  the  order  or  precepts  of  the  said  mayor  &c.,  either  to 
the  said  WiUiam  Goundry  or  the  overseers  of  the  said  parishes/' 
The  latter  words  of  course  mean  **  according  to  the  orders  of  the 
corporation  as  to  time  of  payment."  The  bond  is  also  conditioned 
AS  follows,  **  and  shall  pay  to  the  treasurer  for  the  time  being  all 
sums  of  money  which  he  shall  receive  from  time  to  time  by 
virtue  or  on  account  of  such  last  mentioned  offices  "  (i.e.  collector 
or  receiver)  **  as  soon  as  the  same  shall  be  received,"  and  besides 
other  conditions  for  his  accounting,  it  is  stipulated  that  he  shall 
when  reqvired  pay  to  the  treasurer  any  moneys  which  may  have 
been  received  by  him  and  not  paid  in  respect  of  the  said  rates, 
although  the  times  mentioned  in  the  orders  or  precepts  should 
not  have  arrived.  We  think  it  impossible  to  hold  that  the 
sureties  who  were  parties  to  a  bond  with  such  recitals  and  such 
conditions  as  these  should  have  any  right  to  contend  that  they 
were  not  responsible  in  such  a  case  as  the  present,  where  Goundry 
was  found  to  have  had  in  his  hands  large  amounts  collected 
months  before  for  borough  rates,  long  after  the  time  at  which  he 
ought  to  have  paid  them  to  the  treasurer,  supposing  such  time  to 
have  elapsed,  merely  because  (even  if  the  fact  be)  that  in  the  first 
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instance  he  ought  not  personally  to  have  collected  them,  bat  to       1889 
haye  received  them  from  the  oyerseers  in  the  lump.    We  think  matob,  &a, 
that  the  bond  itself  contemplated  the  very  course  which  was  ^^  ^^^^ 
taken  down  to  the  point  of  Goundry's  receiying  the  moneys,  and     Fowlbi. 
that  the  moneys,  when  once  in  his  possession,  were  clearly  sub-    Dm^i  4. 
ject  to  the  condition  that  he  was  to  pay  them  over  to  the  treasurer, 
and  not  keep  them  for  months  so  that  he  might  at  any  time  be 
found  largely  in  arrear  as  compared  with  the  moneys  received. 
We  think,  therefore,  that  the  defence  which  rested  on  the 
irregularity  or  the  illegality  of  the  rate  itself  wholly  failed,  and 
that  the  defendants  have  no  better  defence  to  the  action  in  re- 
spect of  the   borough  rate  than  they  have  in  respect  of  the 
district  rate,  and  the  watch  rate,  as  to  which  no  such  question 
arises. 

This  brings  us  to  the  defences  raised  by  the  defendants  owing 
to  the  conduct  of  the  plaintifis  themselves.  These  were  of  two 
kinds ;  one  consisted  of  an  objection  that  the  bond  contained 
recitals  which  the  plaintiffs  themselves  must  have  known  to  be 
inaccurate,  and  that  the  sureties  were  thereby,  and  by  conceal- 
ment of  the  true  state  of  things,  deceived,  and  induced  to  enter 
into  the  relation  of  suretyship  to  their  detriment.  The  other 
and  more  serious  contention  was  that  the  sureties  were  dis- 
charged by  the  systematic  neglect  of  several  of  the  leading  con- 
ditions of  both  bonds,  acquiesced  in  by  the  defendants  from  the 
date  of  the  bonds  respectively,  and  continued  down  to  the  time 
of  the  discovery  of  the  defalcations  which  led  to  the  institution 
of  these  actions. 

As  to  the  former  of  these  two  heads  of  objection,  it  is  sufficient 
to  say  that  there  was  no  evidence  whatever  to  shew  that  any  of 
the  recitals  in  the  bond  were  false.  They  may  not  perhaps  be 
in  every  respect  put  into  the  most  accurate  language  that  could 
be  used  to  describe  the  state  of  things  existing  at  the  time ;  but 
there  is  no  evidence  of  any  misstatement  of  any  fact  known  to 
the  plaintiffs  and  unknown  to  the  defendants,  nor  of  any  con- 
cealment of  any  material  fact  which  ought  to  have  been  disclosed. 
The  recitals  are  the  language  of  both  parties,  and  must  be  taken, 
in  the  absence  of  any  proof  to  the  contrary,  to  be  used  with  the 
full  knowledge  on  the  part  of  both  of  any  facts  they  may  state. 
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1889        As  to  the  defence  suggested  by  reason  of  conduct  of  the  plaintiffs 
Mayor,  &c7  ^^^  Goundry  since  the  date  of  the  bonds,  the  question  came 
OF  DuBHAM   ijefore  us  in  the  shape  of  a  notice  of  motion  to  enter  a  verdict  for 
FovLEB.     the  defendants  on  two  findings  of  the  jury,  or  for  a  new  trial  on 
Deamtn,  J.    the  grouud  that  the  verdict  was  against  the  weight  of  evidence, 
or  that  the  learned  judge  had  not  left  to  the  jury  questions  sug- 
gested by  the  defendants'  counsel  as  being  essential  to  the  right 
decision  of  the  case  upon  the  evidence  which  was  given. 

Upon  the  questions  left  to  them  the  jury  found — 

First,  that  the  corporation  permitted  Goundry  to  retain  moneys 
in  his  possession  for  a  longer  period  than  one  week. 

Secondly,  that  they  permitted  him  to  mix  the  proceeds  of 
different  rates. 

It  is  not  necessary  to  enumerate  all  the  other  questions  which 
were  suggested  and  rejected  by  the  learned  judge.  It  is  enough 
to  say  that  one  was  whether  the  corporation  were  guilty  of  negli- 
gence in  the  way  in  which  they  dealt  with  Goundry ;  another, 
whether  such  negligence  enabled  Goundry  to  commit  the  de- 
fieJcations  complained  of;  and  another,  whether  there  was  con- 
nivance on  the  part  of  the  corporation. 

We  think  it  clear  that  the  two  findings  of  the  jury  must,  look- 
ing at  the  manner  in  which  the  questions  were  put  to  the  jury,  be 
considered  to  mean,  as  against  the  plaintiffs,  that  they  permitted 
Goundry,  in  whatever  sense  the  word  *^  permitted  "  is  to  be  under- 
stood, to  go  on  during  the  whole  time  from  1880  to  1886  acting  in 
the  same  way,  and  neglecting  the  conditions  of  the  bond  as  to 
keeping  proper  accounts  and  as  to  paying  over  moneys  received, 
either  within  seven  days  or  regularly  within  the  time  sHpvlated  for,  as 
in  the  bonds  respectively  provided.  On  the  other  hand,  it  appears 
equally  clear  from  the  newspaper  report  of  the  trial,  which  both 
parties  agreed  to  be  correct,  and  the  judge's  notes — and  the 
learned  judge  himself  informs  us — that  he  did  not  mean  by  the 
word  '^permit"  anything  more  than  passive  acquiescence  in 
what  Goundry  did,  and  that  the  jury  could  have  meant  no  more 
consistently  with  the  way  in  which  it  was  put  to  them.  In  the 
printed  note  (page  20),  to  which  we  were  referred  by  both 
parties,  it  appears  that  the  learned  judge,  after  having  expressed 
his  opinion  that  there  was  no  evidence  upon  which  he  could 
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leave  the  question  of  connivance  to  the  jury,  said  that  he  should       1889 
ask  the  jury  whether  the  corporation  allowed  Goundry  to  retain  matob,  &o., 
moneys  in  his  hands  for  a  longer  period  than  one  week,  and  that  <>'  ^;^=^ 
Mr.  Atkinson,  for  the  plaintiffs,  added  that  he  could  not  dispute     Fowleb. 
thcUf  whereupon  the  jury  found  as  they  did.    It  is  clear  that    Denman.  j. 
Mr.  Atkinson  never  meant  to  admit  more  than  passive  acquies- 
cence.   It  would,  therefore,  be  impossible  for  us  now  to  give 
judgment  for  the  defendants  on  the  ground  that  the  case  has 
been  decided  in  their  favour  by  these  findings,  for  the  cases 
abundantly  shew  that  mere  laches  of  the  obligee,  or  a  mere 
passive  acquiescence  by  the  obligee  in  acts  which  are  contrary  to 
the  conditions  of  a  bond,  is  not  sufiScient  of  itself  to  relieve  the 
sureties :   see  as  to  laches,  Trent  Navigation  Co.  v.  Sarley  (1) ; 
Samudl  v.  Sowarth  (2) ;  and  Maetaggart  v.  Watson  (3),  per  Lord 
Brougham. 

But  the  main  contention  of  the  defendants  in  this  case  was, 
that  though  mere  laches,  or  mere  acquiescence  in  a  departure 
from  the  conditions  of  a  bond  on  the  part  of  the  obligee,  will 
not  be  sufficient  to  absolve  the  surety,  there  was  evidence 
here  from  which  the  jury  might  not  unreasonably  have  in- 
ferred that  the  corporation  had  so  conducted  themselyes  as  to 
make  it  a  case  for  the  jury  whether  they  had  not,  within  the 
language  of  the  last-mentioned  case,  Maetaggart  v.  Watson  (3), 
and  other  cases  to  which  I  will  presently  refer,  "  either  by  their 
conduct  prevented  the  things  from  being  done,  or  connived  at 
their  omission,  or  enabled  the  person  to  do  what  he  ought  not  to 
have  done,  or  leave  undone  what  he  ought  to  have  done,  and  that 
but  for  such  conduct  the  omission  or  commission  would  not  have 
happened."  It  may  here  be  observed  with  regard  to  one  conten- 
tion of  the  plaintiffs'  counsel,  that  he  entirely  failed  to  shew  that 
there  was  any  evidence  to  have  justified  a  jury  in  deciding  in 
favour  of  the  plaintiffs  on  the  ground  only  that  the  alleged 
laches,  or  negligence,  or  connivance  of  the  plaintiffs  was  imma- 
terial, as  failing  so  bring  the  case  within  the  words  used  by  Lord 
Brougham  in  Maetaggart  v.  Watson  (3),  because  the  pariieular 
laches,  &c.,  was  not  shewn  to  have  ^'  enabled  the  person  to  do 

(1)  10  £a8t,  34.  (2)  3  Mer.  272,  per  Lord  Eldon  at  p.  278. 

(3)  3  CL  &  F.  at  p.  543. 
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1889  what  he  ought  not  to  have  done,  or  leave  undone  what  he  ought 
.MATOB,&o7to  have  done,  and  that  but  for  such  conduct  the  omission  or 
p?  Durham  commission  would  not  have  happened."  The  evidence  was  all 
FoyLEB.  one  way  upon  this,  at  least  so  far  as  the  non-payment  of  moneys 
.])eii]nAn.  J.  to  the  trcasuTor  was  concerned,  and  it  is  too  dear  for  argu- 
ment that  if  the  corporation  had  insisted  on  the  regular  weekly 
payments,  as  stipulated  for  by  the  first  bond,  or  upon  the  payment 
to  the  treasurer,  as  stipulated  for  by  the  second  bond,  Gronndry 
could  never  have  kept  in  his  hands  the  sums  which  were  found 
to  have  been  received  and  not  paid  over  by  him,  and  which  were 
sought  to  be  recovered  by  the  plaintiffs  against  the  sureties  in 
this  action.  It  is,  therefore,  necessary  to  consider  whether  there 
was  evidence  to  be  left  to  the  jury  upon  the  question  suggested 
at  the  trial,  and  rejected  by  the  learned  judge,  viz.,  whether  the 
plaintiffs  had  connived  at  the  departure  from  the  conditions  of 
the  bond  in  a  sense  amounting  to  more  than  ''mere  passive 
inactivity,"  which  must  be  taken  to  be  all  that  the  jury  have 
actually  found.  Upon  this  question  it  is  necessary  to  consider 
the  cases  somewhat  closely,  and  I  will  refer  to  them  in  ozAst  of 
date,  so  far  as  they  bear  upon  the  question  of  connivance,  begin- 
ning with  the  case  of  Moustaggart  v.  WaUon.  (1) 

In  that  case  the  defendant  had  entered  into  a  joint  and  several 
bond  with  the  trustee  of  a  bankrupt  estate  in  lOOOZ.,  conditioned 
that  (amongst  things)  the  trustee  "  should  make  payment  for  his 
whole  receipts,  &c."  which  he  had  systematically  neglected  to 
do.  We  do  not  find  that  in  that  case  there  was  any  evidence 
that  the  obligees  in  fact  knew  that  the  trustee  was  acting  in 
violation  of  the  conditions  of  the  bond.  Sir  John  Campbell's  argu- 
ment in  favour  of  the  surety  puts  it  in  the  alternative,  and  I  find 
that  Lord  Brougham  in  his  judgment  expressly  decides  the  case, 
after  laying  down  the  law  as  above  mentioned,  on  the  ground 
that  the  facts  were  not  there  (i.e.,  the  necessary  fiEtcts  not  proved) 
to  govern  the  conclusion  required  to  be  drawn  (3  CI.  &  F.  543), 
and  in  the  report  in  10  BIL  (N.S.)  at  p.  625,  the  expression  as 
reported  is  ''  the  present  is  anything  rather  than  such  a  case." 
It  must  be  admitted,  however,  that  there  were  strong  isxiia  shew- 
ing systematic  neglect  and  omission  to  insist  upon  the  provisions 

(1)  3  OL  &  F.  626. 
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of  the  bondj  and  that  the  principle  is  strongly  laid  down  that  the        1889 
surety  has  no  right  to  shelter  himself  even  under  a  long  course  of  matob,  ko. 
omissionB  by  the  obligee  to  see  to  the  performance  of  the  oondi-  ^'  d^ham 
tions  for  the  performance  of  which  the  surety  has  bound  himself     F^wua. 
by  way  of  giving  a  security  in  addition  to  the  covenants  of  the    nennftv.  J. 
person  for  whom  he  becomes  answerable.  The  case  of  Mactaggart 
T.  Watson  (1)  has  been  regarded  as  the  leading  authority  for 
years. 

In  1854  the  case  of  Datvson  y.  Lawes  (2)  was  decided  by 
Wood,  y.C.  We  cannot  say  that  that  case  lays  down  a  very 
certain  definition  of  what  will  be  evidence  of  connivance  ac- 
cording to  the  judgment  of  Lord  Brougham  in  M^daggart  v. 
Waiion  (1),  because  in  p.  301  of  his  judgment,  after  citing  Lord 
Brougham's  words  from  3  CL  &  F.,  the  yice-Chancellor  adds  the 
ambiguous  expression  ^^all  these  remarks  point  to  active  con- 
nivance amounting  in  fact,  as  it  would  do  in  such  a  case,  almost^ 
if  not  entirely f  to  a  fraud  on  the  part  of  the  persons  and  particular 
officers  who  were  so  conducting  themselves,*'  by  which  word 
'^ fraud"  we  understand  unfur  conduct  towards  thesuretieSf  but 
at  p.  307  he  says  **  there  must  be,  as  Lord  Brougham  expresses 
it,  such  an  act  of  connivance  as  enables  the  party  to  get  the 
fund  into  his  hands,"  which  is  a  somewhat  different  thing ;  but  it 
is  clear  that  Wood,  Y.C,  draws  a  great  distinction  between 
affirmative  and  negative  misconduct,  and  that  when  he  deals 
with  the  latter  he  imposes  a  further  condition  in  order  to  absolve 
the  surety  from  liability,  for  he  adds  to  the  words  I  have  last 
quoted  (on  page  807)  the  words  '^  or  such  an  act  of  gross  negli- 
gence as  to  amount  to  a  wilful  shutting  of  the  person's  eyes  to 
the /raid  which  the  party  is  about  to  commit."  This  case  again 
is  one  in  which  the  Yice-Chancellor  was,  of  course,  jury  as  well 
as  judge;  but,  inasmuch  as  the  evidence  in  the  present  case 
fails  to  shew  that  the  plaintiffs  had  the  least  suspicion  that 
Goundry  was  at  all  likely  to  commit  the  frauds  committed,  it 
was  we  think  rightly  cited  as  a  strong  authority  for  the  plaintiffs. 

The  Irish  case  of  Madden  v.  McMvJlen  (3),  decided  in  1861  on 
demurrer  to  an  equitable  plea  stating  strong  facts  of  gross  negli- 

(1)  3  CI.  &  F.  625.  (2)  Kay,  280. 

(3;  4  L.  T.  (N.S.)  180. 
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1889        gence  in  allowing  the  party  to  retain  moneys  in  his  hands  in 

Hatob,  &c.,  contravention  of  the  condition  of  the  bond,  may  perhaps  not  be 

ofD^hak  regj^(j^  ^  ^  decision  in  point,  inasmuch  as  the  word  "con- 

FowLEB.     nivance  "  is  not  in  the  plea  demurred  to,  but  the  view  taken  of 

DexunAD.  J.    the  meaning  of  that  word  does  not  differ  from  that  expressed  by 

Wood,  Y.C.,  in  any  way  so  as  to  make  it  more  easy  to  establish 

a  defence  on  that  ground. 

Lord  Kingsdown's  judgment  in  Black  v.  Ottoman  Bank  (1)  puts 
the  matter  thus,  after  referring  to  several  other  cases :  **  From 
these  cases  it  is  clear  that  upon  the  point  now  in  dispute  the 
rule  at  law  and  in  equity  is  the  same;  that  the  mere  passive 
inactivity  of  the  person  to  whom  the  guarantee  is  given,  his 
neglect  to  call  the  principal  debtor  to  account  in  reasonable 
time,  and  to  enforce  payment  against  him,  does  not  discharge 
the  security ;  that  there  must  be  some  positive  act  done  by  him 
to  the  prejudice  of  the  surety,  or  such  degree  of  negligence,  as, 
in  the  language  of  Wood,  Y.C,  in  Dawson  v.  Latces  (2),  to  imply 
connivance  and  amount  to  fraud."  Here,  again,  the  language 
must  be  understood  to  mean  at  least  connivance  in  acts  eantem- 
plaiing  the  probability  of  a  defalcation,  and  so  being  guilty  of  a 
fraud  upon  the  sureties,  in  the  sense  of  assisting  an  act  which 
trnist  be  detrimental  to  them. 

The  only  difficulty  we  have  felt  in  the  way  of  deciding,  as  the 
learned  judge  did,  that  there  was  no  evidence  to  go  to  the  jury 
beyond  that  of  mere  acquiescence,  or  mere  quiescence,  or  mere 
passive  inactivity,  to  use  the  different  expressions  by  which  the 
same  thing  has  been  described,  arose  from  the  cases  cited  by 
Mr.  Walton  for  the  defendants,  but  on  consideration  we  think 
that  they  none  of  them  contain  anything  sufficient  to  shew  that 
in  the  present  case  there  was  more  than  great  negligence  in 
trusting  Goundry  to  go  on  without  better  accounts  and  without 
more  regular  and  prompt  payments  to  the  treasurer.  The  negli- 
gence certainly  appears  to  be  mainly  that  of  the  treasurer  him- 
self, who  after  1880  seems  to  have  quietly  contented  himself 
with  receiving  such  sums  as  he  wanted  at  long  intervals.  It 
cannot  be  said  that  the  sureties  were  kept  in  the  dark  as  to  the 
state  of  things  in  1882  and  1885,  when  the  bonds  were  given. 
(1)  6  L.  T.  (N.S.)  763.  (2)  Kay,  280. 
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They  expressly  stipulated  that  the  payments  should  be  made       1889 
.iJn  .h'  tUnL  n,L<.ed  in  4,  Jd,'  o,  «».  ttey  Ao^d  b,  S^i^ 
responsible.    There  is  no  eyidence  of  any  concealment  of  the  true  ^^  l>inMAic 
state  of  things  from  the  sureties.  It  is  mere  non-communication.     Fowleb. 
But  it  was  contended  that  the  allowance  of,  or  non-interference    Deanun,  j» 
with,  such  a  departure  from  many  of  the  conditions  of  the  bond 
as  undoubtedly  took  place  throughout,  was  equiyalent  to  a  sub- 
stitution of  a  different  bargain  with  the  principal,  to  the  detri- 
ment of  the  surety,  which,  like  an  agreement  to  giye  time, 
would,  it  was  contended,  release  the  surety.    We  are  unable  to 
see  that  this  contention  can  be  made  consistently  with  the  cases 
already  cited. 

The  strongest  case  which  was  relied  upon  for  the  defendants 
was  the  case  of  Bailton  y.  Mathews  (I),  in  which  the  sureties  for 
the  conduct  of  an  agent  were  held  to  be  discharged  because  of 
the  non-communication  to  the  surety,  at  the  time  of  the  execution 
of  the  bond,  of  facts  known  to  the  obligees  and  unknown  to  him, 
which  shewed  that  the  agent  had  prior  to  the  bond  behayed 
didumesUy  in  the  agency. 

Again,  in  PhiRipa  y.  FoxaU  (2)  it  was  held  that  a  surety  was 
discharged  where  the  obligee  continued  the  party  whose  honesty 
was  guaranteed  in  his  seryice  after  knowledge  of  his  dishonesty, 
without  communication  of  the  discoyery  of  his  dishonesty  to  the 
surety.  But  we  think  that  Mr.  Granger  drew  a  sound  distinction 
between  a  case  of  dishonesty  and  a  case  such  as  this,  in  which, -so 
far  as  the  obligees  were  concerned,  there  was  no  eyidence  that 
they  eyen  suspected  dishonesty,  and  where,  until  the  discoyeries 
were  made  which  led  to  his  prosecution,  the  eyidence  was  all  one 
way,  yiz.,  that  his  accounts  had,  as  to  the  one  bond  for  four  years, 
and  as  to  the  other  for  a  whole  year,  been  found  correct  by  the 
accountant  and  auditors,  whose  business  it  was  to  examine  thenu 

But  in  addition  to  these  cases,  Mr.  Walton  strongly  relied 
upon  the  case  of  Sanderson  y.  Aston  (3),  in  which  the  Court  of 
Exchequer  do  certainly  appear  to  haye  held,  upon  the  supposed 
authority  of  Phillips  y.  Foxall  (2),  that  a  plea  stating  that  the 
obligee  of  a  bond  who  had  continued  in  his  seryice  a  clerk  and 

(1)  10  CI.  &  P.  934.  (2)  Law  Rep.  7  Q.  B.  66e. 

(3)  Law  Bep.  8  Ex.  73. 
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M8»  traveller  who  had  failed  to  pay  oyer  smns  received  by  him,  con- 
Mayob,  &o.,  trary  to  the  condition  of  the  bond  that  he  should  well  and  satis- 
^  ^  factorily  acconnt  for  and  pay  over  to  the  plaintiff  all  sums 
^*"*^  received  for  the  plaintiff's  use,  and  that  the  plaintiff,  though  weU 
^900^  s.  knowing  the  said  defaults,  wholly  omitted  and  neglected  to 
inform  the  defendants  thereof,  and  continued  to  employ  the  clerk 
in  his  service,  was  a  good  plea  to  an  action  on  the  bond  for  the 
breaches  subsequent  to  the  time  when  the  plaintiff  knew  of  the 
previous  defaults.  That  case  was  decided  entirely  on  the  sap- 
posed  ground  that  PhiUips  v.  FoxdU  (1)  had  held  ''  that  if  any 
default  or  breaches  of  duty,ii;%^&^  by  dishonesty  ornot,  have  been 
committed  by  the  employed  against  the  employer,  under  such 
circumstances  that  the  employer  might  have  dismissed  the  em- 
ployed, the  surety  is  entitled  to  call  on  the  employer  to  dismiss 
him.''  (2)  But  on  referring  to  the  case  of  PhiUips  v.  FoxaU  (1), 
though  it  is  true  that  that  most  learned  Judge,  Blackburn,  J., 
rested  his  judgment  upon  the  ground  that  the  surety  was  released 
by  reason  of  his  being  deprived  of  a  security  by  reason  of  the 
master  in  that  case  having  waived  his  right  of  dismissal  by  entering 
into  afresh  agreement  with  his  servant  after  knowledge  of  his  dis- 
honesty, there  is  nothing  to  shew  that  Blackburn,  J.,  would  have 
held  the  same  in  the  case  of  a  mere  de&ult;  his  words*  are  (at 
p.  680) :  "  On  discovering  that  the  servant  is  guilty  of  a  fraud ;" 
and  he  approves  of  the  doctrine  so  laid  down  by  Malins,  Y.C,  in 
'Burgess  v.  Eve  (8),  whose  words  upon  the  point  are :  "  Provided 
that  the  clerk  or  other  person  has  been  guilty  "  (i.e.,  known  to 
be  guilty)  "  of  embezzlement  or  gross  misconduct,  or  has  turned 
'out  to  be  unworthy  of  the  confidence  reposed  in  him  by  the  person 
giving  the  guarantee  for  him."  By  "  turned  out  to  be,"  we  under- 
stand the  learned  Vice-Chancellor  to  mean  *^  to  the  knowledge  of 
the  obligee."  Moreover,  in  the  judgment  of  Cockbum,  C.  J.,  Lush, 
and  Quain,  J  J.,  in  Phillips  v.  FoxaU  (4),  we  find  this  passage : 
"  We  intend  our  judgment  to  apply  only  to  cases  like  the  one 
now  before  the  Court,  where  the  master,  having  the  power  of  at 
once  dismissing  the  servant  for  dishonesty,  deliberately  continues 

(1)  Law  Rep.  7  Q.  B.  666.  (3)  Law  Rep.  18  Eq.  at  pp.  467, 

(2)  Law  Rep.  8  Ex.  at  pp.  76,  77,     468. 

per  Kelly,  G.B.  (4)  Law  Rep.  7  Q.  B.  at  p.  676« 
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him  in  his  seryice  after  he  becomes  aware  of  the  dtihanegfy^  and       I8d9 
without  the  assent  or  knowledge  of  the  surety.'*     We  hiaye,  MAYoit,&o., 
therefore,  considerable  doubt  whether  the  case  of  Sanderwn  v.  ^^  i>^mam 
AMon  (1),  which  was  very  little  discussed,  does  not  go  much     Fowl!bb. 
beyond  the  case  of  PhiUipa  y.  FaxdlL  (2)    PhilHps  v.  FoxaU  (2)    DemnAn.  ^ 
itself  was  a  much  stronger  case  than  the  present,  for  there  the 
master,  with  full  knowledge  of  the  delinquency  of  the  servant, 
had,  without  the  knowledge  of  the  surety,  made  a  fresh  agreement 
to  continue  the  servant  in  his  employ,  the  servant  paying  him  a 
eertain  sum  per  month  in  liquidation  of  the  previous  de&lcations 
and  embezzlements  (p.  669  of  thc^  report  in  Law  Bep.  7  Ql  B.) 
On  the  whole,  we  find  it  impossible  to  reconcile  the  decision 
in  Sanderson  v.  Aston  (1)  with  the  cases  cited  for  the  plaintifTs, 
and  referred  to  above.     But  even  assuming  it  be  a  binding 
authority  on  an  undistinguishable  state  of  facts,  we  think  that  it 
is  not  an  authority  that  in  the  present  case  there  was  evidence 
for  the  jury  of  such  a  defence  as  that  which  was  held  to  be  valid 
Ia  that  case.    It  was  a  decision  Only  on  demurrer;  and  decides 
only  that  the  plea  stated  fiftcts  of  non-payments,  which  were  primft 
&cie  a  breach  of  duty  which  would  have  entitled  the  plaintiff  to 
dismiss  the  person  employed.    It  by  no  means  follows  that  if  all 
the  fjEu^ts  of  that  case  had  been  set  out,  there  Would  upon  the 
whole  matter  have  been  any  case  for  the  jury  in  support  of  the 
defence  in  question. 

Even  if  the  cases  of  PhiUips  v.  FoxaU  (2)  and  Sanderson  v. 
A^ion  (1)  were  applicable  in  other  respects,  we  think  that  they 
are  distinguishable  in  principle  from '  the  present  case  on  a 
ground  upon  which  Ihe  Court  of  Common  Pleas  in  Ireland  held 
the  surety  liable  in  the  case  of  Lawder  v.  Latoder  and  Others.  (3) 
'That  was  an  action  on  a  bond  given  to  the  plaintiff,  a  county 
treasurer,  by  a  high  constable,  as  barony  cess  collector.  The 
defaults  consisted  of  lodging  moneys  in  his  own  bank  instead  of 
fhe  county  bank,  and  retaining  in  his  hands  more  than  lOOZ.  at 
a  time,  in  violation  of  the  conditions  of  the  bond.  The  Court 
held  that,  though  PhiUips  v.  Foxail  (2)  would  have  applied  if  the 
plaintiff  had  been  a  private  individual,  the  sureties  were  liable, 
because  the  treasurer  merely  sued  in  his  official  capacity,  and  no 

(1)  Law  Rep.  8  Ex.  73.  (2)  Law  Rep.  7  Q.  B.  666. 

(8)  It.  R.  7  C.  L*.  67. 
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1889        personal  equity  could  be  set  up  against  him.    It  was,  no  doubt, 

jiATOB,&cr,  there  said :  '^  He  does  not  appoint  the  high  constable,  he  cannot 

OF  Durham  dismiss  him.     Phillips  v.  Foxcdl  (1),  and  all  such  cases,  are 

Fowler,     grounded  on  privity  existing  between  the  plaintiff  and  defend- 

penmim,  J.    aut.''  (2)    Still  WO  think  that  where  the  parties  taking  the  bond 

are  mere  trustees  for  ratepayers,  as  the  corporation  here  were, 

and  the  collector  also  a  person  who  owed  a  duty  to  the  ratepayers, 

the  sureties  who  had  guaranteed  the  proper  discharge  of  his 

duties  have  no  right  to  shelter  themselves  under  the  neglect  of 

its  duty  by  the  corporation  in  not  insisting  on  the  fulfilment  of 

the  very  conditions  of  the  bond  to  which  they  are  parties.    The 

corporation  may  themselves  be  looked  upon  ''  as  public  officers  " 

as  much  as  was  the  treasurer  in  Lawder  v.  Lawder  and  Others  (3). 

In  the  present  case  we  have  all  the  material  faxits  elicited  by  the 

defendants'  counsel.    No  others  were  suggested,  and  there  is  no 

reason  to  suppose  that  any  fietcts  could  have  been  added,  not  any 

dispute  about  the  facts  proved.    Having  these  all  before  us,  we 

have  come  to  the  conclusion  that  the  learned  judge  was  right  in 

holding  as  he  did  after  full  argument, 

(1.)  That  upon  the  findings  of  the  jury,  in  the  only  sense  in 
which  the  evidence  could  warrant  those  findings,  there  was  no 
defence  to  the  action ;  and 

(2.)  That  upon  the  uncontradicted  evidence  for  the  plaintiffs, 
there  was  no  other  question  which  the  learned  judge  could  have 
been  properly  required  to  leave  to  the  jury  ; 

(8.)  That  upon  the  facts  proved  at  the  trial  there  was  no  defence 
to  the  action ;  and 

Therefore  that  the  judgment  given  by  the  learned  judge  for 

the  plaintiffs  for  such  damages  as  may  be  assessed  by  the  tribunal 

agreed  upon  at  the  trial,  must  stand,  and  this  motion  be  dismissed 

with  costs. 

Mofion  dismissed. 

Solicitors  for  plaintiffs:  Harvey  &  Gafron^for  W.  Marthall, 
Town  Clerk  of  Durham. 

Solicitors  for  the  defendant  Fowler :  Oldman  dk  Cldbburn,  for 
Balph  Simejff  Sunderland. 

(1)  Law  Bep.  7  Q.  B.  666.  (2)  Ir.  B.  7  C.  L.  at  p.  68. 

(3)  Ir.  B.  7  C.  L.  67. 

P.B.H. 
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JONES  V.  JONES.  1«9 

Practict — Penal  Action — DUcovery — Discovery  of  Documents^  Action  for  Treble      ^^^ 
Damages  for  Pound  Breach  and  Rescue  under  2  Wm,  &  M.  sess.  1,  c.  5,  8.  4 
—liuUs  of  Supreme  Court,  1883,  Order  jxx/.,  rr.  12,  13. 

An  action  for  pound-breach  and  rescue  of  chattels  distrained  for  non-pay- 
ment of  tithe  rent-charge,  in  which  the  plaintiff  claims  treble  damages  under 
2  Wm.  &  M.  sess.  1,  c.  5,  s.  4,  is  a  penal  action,  and  the  plaintiff  is  therefore 
not  entitled  to  an  affidavit  of  documents. 

Appeal  of  the  defendant  against  a  master's  order  for  an  affidavit 
of  documents  referred  to  the  Court  by  Cave,  J.,  at  chambers. 

It  appeared  from  the  statement  of  claim  that  the  action  was 
brought  by  the  plaintiff,  the  rector  of  a  parish  in  Anglesey, 
against  the  defendant,  the  occupier  of  a  farm,  for  pound  breach 
and  rescue  of  certain  hay  s^nd  straw  which  had  been  distrained 
by  the  plaintiff  for  non-payment  of  tithe  rent-charge.  The 
amount  due  in  respect  of  tithe  rent-charge  and  the  costs  of  the 
distress  was  stated  to  be  40Z.  The  plaintiff's  claim  was  for  120Z., 
treble  damages  under  2  Wm.  &  M.  sess.  1,  c.  5,  s.  4. 

Malcolm  Douglas,  for  the  defendant.  The  order  ought  not  to 
have  been  made.  The  treble  damages  sued  for  are  imposed  by 
2  Wm.  &  M.  sess.  1,  c.  5,  s.  4  (1),  as  a  punishment  upon  the 
"  offender "  and  not  as  compensation  to  the  **  person  grieyed." 
The  action  is  therefore  brought  to  recover  a  penalty :  Earl  Spencer 
Y.  Swannelh  (2)  The  rules  which  regulate  discovery  under  the 
Judicature  Acts  are  taken  from  the  rules  of  equity,  and  a  bill 
in  equity  in  aid  of  an  action  brought  to  recover  a  penalty  was 
demurrable.  In  United  States  of  America  v.  Macrae  (3), 
Wood,  y.-C,  points  out  that  discovery  was  never  granted  in 
equity  in  actions  for  damages  for  waste  or  for  the  recovery  of 

(1)  By  2  Wm.  &  M.  sess.  1,  c.  5,  offender  or  offenders  in  any  such  rescue 

c.  4:    "Upon  any  pound  hreach  or  or  pound-hreach,  any  or  either  of  them, 

rescue  of  any  chattels  distrained  for  or  against  the  owner  of  the  goods  dis- 

rent  the   person   or  persons  grieved  trained,  in  case  the  same  he  afterwards 

thereby  shall,  in  a  special  action  on  found  to  have  come  to  his  use  or  pos- 

the  case  for  the  wrong  thereby  sus*  session." 
taincd,   recover   his   or    her    treble         (2)  3  M.  &  W.  154. 
damages  and  costs  of  suit  against  the         (3)  Law  Kep.  4  Eq.  327. 

Vol.  XXII.  2  H  2 
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1889        tithes  unless  upon  a  waiver  by  the  plaintiff  of  his  claim  to  treble 

Jones       damages  or  treble  value. 

JoKw.  [Ho  also    cited    Martin  v,   Treacher  (1)   and.  Sunnings  v. 

Williamson.  (2)J 

J.  M.  E.  Lloyd,  for  the  plaintiff.  The  order  is  right.  It  is 
submitted  that  the  rule  in  equity  only  applied  to  actions  for 
penalties  in  which  the  plaintiff  was  a  common  informer.  In 
Adams  v.  BaUey  (3)  Lord  Esher,  M.B.,  treats  the  reluctance  of 
the  Courts  of  Equity  to  assist  common  informers  as  the  **  founda- 
tion of  the  doctrine."  Here  the  plaintiff  is  a  **  person  grieved  " 
to  whom  the  statute  gives  a  civil  remedy,  and,  as  such,  he  has 
an  absolute  right  to  an  affidavit  of  documents  by  the  defen- 
dant. If  the  defendant  has  documents  in  his  possession  which  he 
objects  to  produce  he  should  make  his  objection  in  his  affidavit. 
In  the  case  of  interrogatories  the  objection  that  the  party  cannot 
answer  without  exposing  himself  to  criminal  proceedings  must 
be  taken  in  the  affidavit  in  answer:  McFadzen  v.  Mayor  and 
Corporation  of  Liverpool  (4) ;  WM  v.  East.  (5) 

[He  also  cited  Bwin  v.  Bunn  (6),  and  Fisher  v.  Owen  (7).] 

LoBD  CoLEBiDGEy  C.J.  I  am  of  opinion  that  the  order  made 
in  this  case  on  the  application  of.  the  plaintiff  for  an  affidavit  of 
documents  by  the  defendant  must  be  rescinded. 

There  is  an  obvious  distinction  between  the  position  of  a  party 
who  has  had  an  order  of  the  Court  made  against  him  and  that  of 
^  party  who  is  seeking  to  prevent  an  order  of  the  Court  firom 
being  made  against  him.  The  learned  counsel  for  the  plaintiff 
has  ingeniously  supported  the  decision  of  the  master  by  referring 
to  cases  in  which  it  has  been  held  that  if  a  party  who  is  being 
interrogated  under  an  order  of  the  Court  desires  to  object  to 
answer  an  interrogatory  he  must  make  his  objection  on  oath  in 
his  affidavit  in  answer.  Decisions  as  to  interrogatories  are  some- 
times, though  by  no  means  always,  worth  consulting  where 
questions  as  to  discovery  are  concerned,  because  the  same  objec- 
tions  apply  in  both  cases.    But  the  question  here  is  not  as  to 

(1)  16  Q.  B.  D.  507.  (4)  Law  Bep.  3  Ex.  279. 

(2)  10  Q.  B.  D.  459.  (6)  6  Ex.  D.  28. 

(3)  18  Q.  B.  D.  625,  p.  630.  (6)  4  De  G.  J.  &  8.  816. 

(7)  8  Ch.  D.  646. 


Lord  Coleridge. 
C.J. 
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interrogatories  but  as  to  an  affidavit  of  documents,  and  the       1889 
•defendant  is  not  in  the  same  position  as  the  parties  in  the  cases       Joms 
as  to  interrogatories  which  have  been  cited.    Had  he  submitted      jo^ 
to  the  order  in  question  he  must,  no  doubt,  have  made  his  objec- 
tions in  his  affidavit.    This  is  common  knowledge.    But  here 
the  defendant  contends  that  he  cannot  under  the  peculiar  cir- 
<2umstances  of  the  case  be  called  upon  to  make  an  affidavit  of 
-documents  at  all,  and  that  for  this  reason  the  order  applied  for 
by  the  plaintiff  ought  not  to  have  been  made  at  chambers. 

Now  according  to  the  argument  for  the  plaintiff  this  order 
should  be  made  as  of  course  against  the  defendant  on  the  appli- 
•cation  of  the  plaintiff  in  every  action  except  it  appears  that  the 
plaintiff  is  a  common  informer,  whols  suing  for  a  penalty.  In  any 
other  case  there  is  no  room  for  argument,  and  the  order  is  to  be 
made  as  a  matter  of  routine.  I  cannot  accede  to  this  view,  and 
I  feel  certain  as  to  what  is  the  true  principle.  The  true  principle 
in  my  opinion  is  that  the  liability  of  a  defendant  to  file  an 
affidavit  of  documents  depends  upon  whether  the  action  in  which 
the  application  is  made  is  or  is  not  a  penal  action. 

Here  the  statement  of  claim  is  framed  with  candour.  The 
Talue  of  the  tithe  for  which  the  plaintiff  distrained  is  stated  to 
be  40Z.  Therefore  40Z.  would  have  been  adequate  compensation 
to  the  plaintiff  for  the  loss  of  the  distress  of  which  he  complains. 
His  claim  is,  however,  not  for  402.  but  for  1202.,  that  is  for  80Z. 
more  than  is  due,  and  he  claims  the  120Z.  as  ''treble  damages  " 
under  a  statute  which  gives  '' treble  damages"  to  a  *' person 
grieved  "  by  pound  breach  and  rescue  against  the  ''  offender." 
**  Treble  damages  "  cannot  possibly  be  compcfnsation  to  the  person 
grieved,  and  are  plainly  inflicted  on  the  offender  as  a  punish- 
ment. In  other  words  they  are  a  penalty.  The  plaintiff  is  as 
much  suing  for  a  penalty  as  if  he  sued  for  a  penalty  eo  nomine, 
and  this  application  for  an  affidavit  of  documents  is  therefore 
made  by  the  plaintiff  in  a  penal  action. 

The  cases  appear  to  me  to  shew  that  it  was  a  fixed  principle  of 
procedure  in  equity  to  refuse  a  bill  of  discovery  in  aid  of  a  penal 
action.  The  rule  was  that  the  plaintiff,  in  order  to  entitle  himself 
to  relief,  must  shew  either  that  he  was  not  bringing  a  penal  action, 
or  that,  if  he  was  bringing  a  penal  action,  he  waived  the  penalty 

2  H  2  2 
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18S9  or  the  forfeiture  as  the  case  might  be.  Within  my  memory  the 
Jokes  power  to  compel  discovery  could  only  be  exercised  by  the  Court 
Jones.  ^^  Chancery.  This  was  found  highly  inconvenienty  and  many 
years  before  the  Judicature  Acts  the  legislature  conferred  the 
power  on  the  Courts  of  Common  Law.  In  the  exercise  of  the 
jurisdiction  the  rules  of  equity,  though  not  absolutely  binding, 
were  accepted  by  the  Courts  of  Common  Law  as  their  guide.  In 
Pye  y.  BuUerfidd  (1),  a  case  in  which  the  Court  of  Queen's  Bench 
after  careful  consideration  refused  to  allow  a  plaintiff  in  ejects 
ment  to  interrogate  the  defendant  on  the  ground  that  his  answers 
might  subject  him  to  forfeiture,  Cockburn,  C.J.,  expressed  the 
solemn  adhesion  of  the  Court  to  the  rules  of  equity  on  the  subject 
of  the  application.  The  Judicature  Acts  enacted  no  new  prin- 
ciple. They  fused  the  Courts  of  Common  Law  and  Equity  into 
one  great  Court,  and  enacted  that  where  the  rules  of  equity  were 
at  variance  with  those  of  common  law  the  rules  of  equity  were 
henceforth  to  prevail.  But  substantially  when  those  Acts  passed 
the  rules  of  equity  as  regards  discovery  had  long  already  prevailed 
in  the  Courts  of  Common  Law,  and  these  rules  are  as  binding 
on  us  as  they  would  have  been  before  the  Judicature  Acts. 

The  case  of  Adams  v.  Bailey  (2),  notwithstanding  a  passage 
which  has  been  cited  from  the  judgment  of  the  present  Master 
of  the  Bolls,  is  in  my  opinion  an  authority  against  this  order. 
That  was  an  action  brought  by  a  person  claiming  the  sole  right 
to  perform  a  piece  of  music  to  recover  as  damages  from  a  person 
who  was  alleged  to  have  performed  it  without  his  authority  a 
sum  of  408.  allowed  under  such  circumstances  by  3  &  4  Wm.  4, 
c.  15,  s.  2.  A  Divisional  Court  held,  and  the  Court  of  Appeal 
afiSrmed  the  decision,  that  the  plaintiff  was  entitled  to  administer 
interrogatories  to  the  defendant,  on  the  express  ground  that  the 
sum  sued  for  under  the  statute  was  not  a  penalty.  In  the  same 
way  here,  because  the  sum  sued  for  is  a  penalty,  the  plaintiff  has 
no  right  to  an  afiSdavit  of  documents.  We  cannot  depart  from 
a  salutary  rule  based  on  the  soundest  principles.  If  a  defendant 
in  a  penal  action  were  liable  to  specify  on  oath  the  documents 
which  he  objects  to  produce,  the  very  mischief  might  ensue  which 
it  was  the  practice  of  Courts  of  Equity  to  prevent.    The  whole 

(I)  5  B.  &  S.  829 ;  31  L.  J.  (Q.B.)  17.  (2)  18  Q.  B.  D.  626. 
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ease  for  the  plaintiff  may  depend  upon  his  power  to  trace  a  1889 

particular  document  into  the  possession  of  the  defendant,  and,  jokks 

upon  its  non-production,  to  prove  its  contents  by  secondary  j^^^ 
eyidence.    The  appeal  must  be  allowed. 

Hawkins,  J.,  concurred. 

Appeal  allowed. 

Solicitor  for  plaintiff :  J*.  Shearman. 

Solicitors  for  defendant:  Indermaur  &  Brownyfor  Botvland, 

Bangor, 

H.  D.  W. 


[IN  THE  COURT  OP  APPEAL.]  2fV&.  V\. 

CROWE  v.*  PRICE. 

Practice — Execution — EquitdbUe  Execution — Receiver — Retired  Pay  of  Officer^* 
Sum  paid  to  Officer  in  respect  of  Commutation  of  retired  Pay — Pensions 
Commutation  Act,  1871  (34  &  35  Vict.  e.  36),  s.  K^^Army  Act,  1881 
(44  <fc  45  Vict.  c.  68),  s.  141. 

A  sum  standing  in  the  Bankruptcy  Estates  Account  at  the  Bank  of  England 
to  the  credit  of  the  judgment  debtor,  a  retired  deputy-commissary  in  the  army, 
on  the  annulment  of  his  bankruptcy,  consisted  partly  of  a  sum  paid  to  the 
trustee  out  of  the  retired  pay  of  the  judgment  debtor,  partly  of  a  sum  paid  to 
tLe  trustee  out  of  money  paid  by  the  Paymaster-Oeneral  iu  respect  of  the 
commutation  of  a  part  of  his  retired  pay : — 

Hdd,  by  the  Queen*s  Bench  I)iylsion,  that  the  judgment  creditor  was  entitled 
to  an  order  for  the  appointment  of  a  receiver  in  respect  of  the  sum  arising 
from  commutation  money,  but  not  in  respect  of  the  sum  arising  from  retired 
pay:— 

Hddy  by  the  Court  of  Appeal,  on  appeal  by  the  judgment  creditor,  as  to  the 
sum  arising  from  retired  pay,  that  the  judgment  of  the  Queen's  Bench  Division 
right. 


Application  by  the  plaintiff  as  judgment  creditor  for  the  ap- 
pointment of  a  receiver  in  respect  of  the  snm  of  225Z.  standing 
to  the  credit  of  the  estate  of  the  defendant  the  judgment  debtor 
in  the  Bankruptcy  Estates  Account  at  the  Bank  of  England. 

It  appeared  that  the  defendant  was  a  retired  deputy-commissary 
in  the  army,  and  that  this  sum  had  been  placed  to  the  credit  of 
his  estate  on  the  annulment  of  his  bankruptcy  upon  payment  of 
a  composition.  The  defendant  was  in  receipt  of  148.  a  day  as 
retired  pay  under  clause  52,  s.  28,  of  the  Boyal  Warrant  of  Feb.  4, 


^        I 


480  QUEENS  BENOH  DIYISION.  YOL.  XXH. 

18S9  1880.  He  was  liable  to  be  recalled  to  active  semce,  and  in  case 
Cbowb  of  his  holding  any  military  or  civil  office  under  the  Crown  his 
Tklce.  scdary  would  be  reduced  by  the  amount  of  his  retired  pay.  The 
fund  consisted  as  regards  109Z.  of  a  balance  of  payments  of  52.  a 
month  made  to  the  trustee  out  of  the  defendant's  retired  pay  by 
the  Paymaster-General  under  an  order  in  the  bankruptcy;  as 
regards  1162.  of  a  balance  of  a  sum  paid  by  the  Paymaster- 
General  to  the  trustee  arising  from  the  commutation  of  an 
amount  of  the  defendant's  retired  pay  equal  to  4«.  a  day. 

8.  Wool/,  for  the  judgment  debtor.  A  receiver  ought  not  to 
be  appointed  as  regards  either  sum.  The  pension  is  inalienable 
under  s.  141  of  the  Army  Act,  1881  (1),  and  therefore  cannot  be 
attached:  Lucas  v.  Earria  (2);  Birch  v.  Birch.  (3)  The  com- 
mutation money  represents  the' capitalised  value  of  a  part  of  the 
pension,  and  is  also,  it  is  submitted,  inalienable  under  the  section. 
It  is  as  much  against  the  policy  of  the  law  that  commutation 
money  should  bd  assignable  as  that  a  pension  should  be  assign- 
able, and  the  two  payments  are  placed  on  the  same  footing  in 
s.  10  of  the  Pensions  Commutation  Act,  1871.  In  Birch  v. 
Birch  (3)  the  sum  dealt  with  by  the  Court  consisted,  according 
to  the  report,  partly  of  a  pension,  partly  of  commutation  money, 
and  it  would  appear  that  commutation  money  was  there  held  to 
be  inalienable,  and  therefore  not  liable  to  sequestration. 

(1)  By  the  Army  Act,  1881  (44  &46  1871  (34  &  35  Vict.  c.  36),  b.  10  :  « If 

Yict.  c.  58),  B.  141 :  "  Every  assign-  any  pension  holder  whose  pension  has 

ment  of  and  every  charge  on,  and  been  commuted  in  pursuance  of  this 

every  agreement  to  assign  or  charge  Act  accepts  any  public  employment,  a 

any  deferred  pay,  or  military  reward  deduction  shall  be   made  from  the 

payable  to  any  officer  or  soldier  of  any  salary  payable  to  him  In  respect  of 

of  Her  Majesty's  forces,  or  any  pension,  such  employment  equal  to  the  amount 

allowance,  or  relief  payable  to  any  which  would  have  been  abated  from 

such  officer  or  soldier,  or  his  widow,  the  pension  if  it  had  not  been  com- 

child,  or  other  relative,  or  to  any  muted ;  and,  in  the  event  of  his  be- 

person  in  respect  of  auy  military  ser-  coming  entitled  to  a  pension  in  respect 

vice,  shall,  except  so  far  as  the  same  of  such  employment,  the  amount  of 

is  made  in  pursuance  of  a  royal  war-  such  pension  granted  to  him  shall  not 

rant  for  the  benefit  of  the  family  of  exceed  the  amount  which  he  might 

the  person  entitled  thereto,  or  as  may  have  received  had  his  pension  not 

be  authorized  by  any  Act  for  the  time  been  bo  commuted.  ** 
being  in  force,  be  void.**  (2)  18  Q.  B.  D.  127. 

By  the  Pensions  Gommutotion  Act,         (3)  8  P.  D.  163. 
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Whatdeff,  for  the  judgment  creditor.    Both  sums  are  liable  to        1889 
attachment    The  effect  of  s.  141  of  the  Army  Act,  1881,  is  to      obowb 
render  yoid  assignments  of  or  charges  upon  sums  payable  in      ^* 
future  in  respect  of  military  pensions.    The  section  has  no  appli- 
cation to  a  sum  which  has  been  received  on  account  of  a  military 
pension.    Such  an  allowance,  after  it  has  come  into  the  hands  of 
the  person  entitled  to  it,  is  mere  money,  and  may  be  taken  in 
execution.    As  to  the  commutation  money,  s.  141  of  the  Army 
Act,  1881,  does  not  mention  commutation  money,  and  the  sum  is 
therefore  alienable  and  liable  to  seizure. 

LOBD  CoLEBiDGE,  C.J.  The  order  of  the  Court  must  be  dif- 
ferent as  regards  the  two  sums  of  which  this  fund  is  composed. 
One  is  part  of  the  pension  paid  by  the  State  to  the  defendant,  a 
retired  military  ofBicer.  The  other  is  a  sum  which  has  been  paid 
by  the  State  in  respect  of  a  portion  of  his  pension  which  he  has 
been  allowed  to  commute. 

As  regards  the  sum  which  represents  payments  to  the  defend- 
ant in  respect  of  his  pension,  the  application  of  the  plaintiff 
must  faiL  This  sum  cannot  be  taken  in  execution.  The  case  is 
governed  by  s.  141  of  the  Army  Act,  1881.  That  section  removed 
the  distinction  drawn  by  the  common  law  between  pensions 
awarded  to  servants  of  the  Crown  entirely  as  a  compensation  for 
past  services,  and  allowances,  such  as  half-pay,  in  which  a  part 
of  the  consideration  was  the  liability  of  the  recipient  to  serve 
the  Crown  again.  The  former  class  of  allowances  the  common 
law  regarded  as  alienable,  the  latter  as  inalienable,  because 
granted  for  the  express  purpose  of  enabling  persons  who  might 
be  again  employed  in  the  service  of  the  Crown  to  maintain  a 
decent  position  and  to  avoid  falling  into  poverty.  Under  the 
section  ''every  assignment  of  and  every  charge  on  •  •  «  •  any 
deferred  pay  or  military  reward,  or  any  pension,  allowance  or 
relief,"  is  declared  to  be  void.  Birch  v.  Birch  (1)  and  Lucas  v. 
Harris  (2)  are  decisions  on  this  section.  In  Birch  v.  Bir<A  (1) 
Sir  James  Hannen  held  in  the  Probate  Division  that  the  pension 
of  an  officer  payable,  as  the  defendant's  pension  is  payable,  under 
the  section,  was  not  liable  to  sequestration.    In  Lucas  v.  Harris  (2) 

(1)  8  P.  D.  163.  (2)  18  Q.  B.  D.  127. 
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1889  the  Court  of  Appeal  expressed  approval  of  this  decision.  A 
Cbowe  receiver  therefore  cannot  be  appointed  in  respect  of  the  sum 
Fjuoe.      ^^^^^  represents  part  of  the  defendant's  pension. 

The  sum  derived  from  the  commutation  of  a  part  of  the  de- 
^•^'  fondant's  pension  is  subject,  as  it  appears  to  me,  to  wholly  different 
considerations.  It  was  indeed  suggested  in  argument  by  the 
counsel  for  the  judgment  debtor,  that  the  question  came  before 
the  Probate  Division  in  Birch  v.  Birch.  (1)  I  therefore  commani- 
cated  with  Sir  James  Hannen.  I  know  the  precision  with  which 
that  learned  judge  prepares  his  decisions,  and  I  did  not  think  it 
likely  that,  if  he  had  intended  to  decide  the  point,  he  would 
have  done  so  otherwise  than  in  express  terms.  His  answer  is 
that  in  Birch  v.  Birch  (1)  the  question  of  the  liability  of  com- 
mutation money  to  attachment  did  not  in  any  way  arise.  I  have 
received  the  same  answer  to  the  same  question  from  Lindley,  L.  J., 
as  regards  Lwas  v.  Harris,  (2)  Apparently,  therefore,  there  is 
no  authority.  But  I  think  that  the  judgments  in  both  those 
cases  shew  that  had  the  question  arisen  in  them  it  would  have 
been  decided  as  I  propose  to  decide  it.  In  my  opinion  sums 
arising  from  the  commutation  of  military  pensions  are  not  within 
either  the  words  or  the  intention  of  s.  141  of  the  Army  Act,  1881. 
The  section  enumerates  certain  allowances  to  officers  and  soldiers 
which  it  declares  to  be  inalienable.  Sums  arising  from  the  com- 
mutation of  pensions  are  not  mentioned.  They  are  not  therefore 
within  the  words  of  the  section.  As  regards  the  intention  of  the 
section  its  effect  is,  as  I  have  said,  to  remove  the  distinction 
which  had  existed  at  common  law  between  two  classes  of  pensions, 
and  to  render  both  classes  equally  inalienable.  When  the  Army 
Act,  1881  passed,  commutation  of  pensions,  which  had  been 
established  by  the  Pensions  Commutation  Act,  1871,  must  have 
been  a  well-known  process.  The  silence  of  s.  141  shews,  as  it 
seems  to  me,  either  that  the  legislature  deliberately  did  not  place 
commutation  money  on  the  same  footing  with  the  allowances 
which  it  specifies,  or  that  the  legislature  in  altering  the  law  did 
not  take  commutation  money  into  consideration.  The  result  is 
that  commutation  money  is  alienable,  and  is  consequently  liable 
to  be  taken  in  execution. 

(I)  8  P.  D.  163.  (2)  18  Q.  B.  D.  127. 
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A  receiver  will  therefore  be  appointed  in  respect  of  that  part       1889 
of  the  fand  which  consists  of  commntation  money,  but  not  in       Oaowx 
respect  of  that  part  of  it  which  consists  of  retired  pay.  fbioe. 

Hawkins,  J.,  concurred. 

Order  accordingly. 

H.  D.  W. 
The  judgment  creditor  appealed.  (1) 

i    1889.  Feb.  13.    Herbert  Beed,  for  the  judgment  creditor. 

Sidney  Woolf,  for  the  judgment  debtor. 

The  arguments  were  the  same  as  in  the  Divisional  Court,  the 
case  of  Flarty  y.  Odium  (2)  being  cited  in  addition  to  those  cited 
below. 

Lord  Esheb,  M.B.  I  adhere  to  the  opinion  expressed  by  this 
Court  in  Lvcas  y.  Harris  (3),  that  s.  141  of  the  Army  Act,  1881, 
was  passed  in  favour  of  officers  and  soldiers  on  grounds  of  public 
policy,  and  that  it  must  be  construed  so  as  to  protect  pensions 
granted  to  them  for  their  services.  The  question  in  the  present 
case  is,  whether  this  sum  of  109Z.  has  ceased  to  be  pension,  for, 
if  it  has  not,  it  is  money  which  could  not  be  taken  in  equitable 
execution.  It  is  money  which  came  from  the  Crown  as  pension, 
and  which  was-  on  its  way  to  the  defendant,  to  be  received  by 
him  as  pension ;  but  the  Court  of  Bankruptcy  intercepted  it  on 
its  way  to  the  officer ;  it  was  not  paid  to  him,  nor  to  any  agent 
of  his,  nor  with  his  consent  to  anybody.  The  order  of  the  Bank- 
ruptcy Court  prevented  it  from  being  paid  to  the  officer,  and  stopped 
it  against  his  will;  but  it  was  stopped  for  a  particular  and  limited 
purpose,  that  of  paying  the  creditors  in  the  bankruptcy.  On  the 
annulment  of  the  bankruptcy,  that  limited  purpose  came  to  an 
end ;  the  money  could  be  applied  to  that  purpose  no  longer. 
Therefore  when  the  order  by  which  the  money  was  intercepted 
came  to  an  end,  it  seems  that  the  balance  remained  in  the 
hands  of  the  Bankruptcy  Court  as  pension  which  had  been 

(1)  A  cross  notice  of  appeal  was  but  was   abandoned   without   argu- 

given  by  the  judgment  debtor  against  ment. 

so  much  of  the  order  as  appointed  a  (2)  3  T.  R.  681. 

receiyer  of  the  commutation  money,  (3^  lb  Q.  B.  D.  127. 
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1889       intercepted  on  its  way  to  the  officer.    The  pension  has  not  been 

Caom      P^d  to  him,  and  so  long  as  that  is  the  case  it  cannot  be  assigned 

p^^      or  taken  in  execution.    In  Lucas  y.  Harris  (1)  Lindley,  L.J.9 

— -        says  in  his  judgment :  "  The  Court  was  asked  to  appoint  a 

receiver  of  the  sums  which  became  due  and  payable  in  October 

last.    But  that. would  not  be  right,  for  they  would  have  been 

paid  to  the  defendant  in  the  ordinary  course  before  now,  if  it  had 

not  been  for  the  order  under  appeal,  which  order  ought  never  to 

have  been  made."    That  language  is  strictly  applicable  to  the 

present  case,  for  it  is  clear  that  this  money  would  have  been  paid 

to  the  defendant  in  the  ordinary  course  but  for  the  intercepting 

order  of  the  Court  of  Bankruptcy ;  it  was  and  is  pension  on  its 

way  from  the  Crown  to  the  defendant.    The  appeal  must  be 

dismissed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  The  pension  was 
really  not  paid  to  the  defendant,  and  if  it  were  necessary  to 
decide  the  point  I  should  say  that  it  was  still  payable  to  him. 
What  happened  in  the  present  case  was  shortly  this :  an  order 
was  made  under  s.  53,  sub-s.  2,  of  the  Bankruptcy  Act,  1883, 
under  which  part  of  the  pension  was  paid  to  the  trustee  in  the 
bankruptcy,  to  be  applied  to  such  purposes  as  the  Court  should 
direct ;  these  included  the  payment  of  certain  of  the  creditors. 
These  purposes  failed  when  the  bankruptcy  came  to  an  end. 
What,  upon  the  happening  of  that  event,  was  the  nature  of  this 
money  ?  It  had  never  been  received  by  the  defendant ;  it  had 
been  intercepted  by  an  order  obtained  by  a  third  person,  and 
had  been  received  by  the  trustee  for  special  purposes,  which 
could  not  be  carried  out.  The  Court  of  Bankruptcy  might  have 
decided  to  pay  the  money  back  to  the  Paymaster-General,  for  it 
had  been  received  from  him  for  a  purpose  to  which  it  could  not 
be  applied ;  but  at  any  rate  neither  the  officer  nor  any  agent  of 
his  ever  had  it ;  it  continued  to  be  pension,  which  he  had  no 
power  to  assign,  and  which  could  not  therefore  be  taken  in 
execution. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  This  money  remained 
pension,  of  which  one  may  use  the  expression  that  it  had  not 

(1)  18  Q.  B.  D.  127. 
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been  ^reduced  into  possession.''    It  might  be  different  if  the       16S9 
officer  had  received  it,  and  had  paid  it  into  his  bankers,  or  had      gbowi 
bought  furniture  with  it.    But  this  did  not  happen ;  the  money      p^^ 
was  intercepted  for  a  limited  purpose,  which  came  to  an  end  while 
the  money  was  still  on  its  way  to  the  officer,  and  it  never  lost  its 
character  of  pension.  t 

Appeal  diamUsed. 

Solicitors  for  judgment  creditor :  Ashursty  Morris,  Ortsp  &  Co. 
Solicitor  for  judgment  debtor :  8.  Qiasing  Skelton. 

W.  J.  B. 


THE  BIRMINGHAM  AND  DISTRICT  LAND  COMPANY  v.  THE          Jan.  19. 
LONDON  AND  NORTH  WESTERN  RAILWAY  COMPANY. 

Fradice — New  Trial — Compenaation  for  Land — Issue  tried  in  Sigh  Court — 
Regulation  of  Baxlwaye  Ad,  1868  (31  A  32  Vict,  c  119),  m.  41,  43. 

The  Court  has  no  power  to  grant  a  new  trial  of  an  issue  directed  under  s.  41 
of  the  Regulation  of  Railways  Act,  1868,  to  determine  the  right  of  compen* 
sation  for  lands  taken  for  the  purposes  of  a  railway. 

Motion  for  a  new  trial  of  an  issue  to  determine  right  to  com- 
pensation for  lands  taken  by  the  defendants  for  the  purposes  of 
their  railway. 

By  8.  41  of  the  Begnlation  of  Railways  Act,  1868  (31  &  82 
Yict  c  119) :  **  Wheneyer,  in  the  case  of  any  lands  purchased 
or  taken  otherwise  than  by  agreement  for  the  purposes  of  any 
public  railway,  any  question  of  compensation  in  respect  thereof, 
or  any  question  of  compensation  in  respect  of  lands  injuriously 
affected  by  the  execution  of  the  works  of  any  public  railway,  is 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845,  to  be  settled  by  the  verdict  of  a  jury  empannelled  and 
summoned  as  in  that  Act  mentioned,  the  company  or  the  party 
entitled  to  the  compensation  may,  at  any  time  before  the  issuing 
by  the  company  to  the  sheriff  as  by  that  Act  directed,  apply  to 
a  judge  of  any  one  of  the  superior  courts  of  common  law  at 
Westminster,  who  shall,  if  he  think  fit,  make  an  order  for  trial 
of  the  question  in  one  of  the  superior  courts  upon  such  terms 
and  in  such  manner  as  to  him  shall  seem  fit ;  aud  the  question 
between  the  parties  shall  be  stated  in  an  issue  to  be  settled  in 
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1889        case  of  difference  by  the  jadge,  or  as  he  shall  direct,  and  such 

BuonNGBAx  issue  may  be  entered  for  trial  and  tried  accordingly  in  the  same 

^^^  l!Sd  ^^^  manner  as  any  issue  joined  in  an  ordinary  action  at  such  place  as 

CoMPAKT    the  judge  shall  direct ;  and  the  proceedings  in  respect  of  such  issue 

London  and  shall  be  under  and  subject  to  the  control  and  jurisdiction  of  the 

Western     Court  as  in  ordinary  actions  therein,  but  so  nevertheless  that  the 

Kailwat  Co.  j^py  g}xal],  where  the  issue  relates  to  the  value  of  lands  to  be 

purchased,  and  also  to  compensation  claimed  for  injury  done  or 

to  be  done  to  lands  held  therewith,  deliver  their  verdict  separately 

in  manner  provided  by  the  forty-ninth  section  of  the  Lands 

Clauses  Consolidation  Act,  1845/* 

By  s.  43 :  **  The  verdict  of  the  jury  and  judgment  of  the  Court 
upon  any  issue  authorized  by  this  Act  shall,  as  regards  costs  and 
every  other  matter  incident  to  or  consequent  thereon,  have  the 
same  operation  and  be  entitled  to  the  same  effect  as  if  that 
verdict  and  judgment  had  been  the  verdict  of  a  jury  and  judg- 
ment of  a  sheriff  upon  an  inquiry  conducted  upon  a  warrant  to 
the  sheriff  issued  by  the  company  under  the  Lands  Clauses  Con- 
solidation Act,  1845." 

The  defendants  having  given  notice  of  their  intention  to  take 
certain  lands  of  the  plaintiffs  for  the  purposes  of  their  railway, 
an  order  was  made  under  s.  41  directing  an  issue  to  determine 
the  amount  of  compensation  to  be  awarded  to  the  plaintiffs,  and 
at  the  trial  at  Birmingham  before  Charles,  J.,  and  a  special  jury 
judgment  was  given  for  the  amount  of  the  verdict.  The  defen- 
dants now  moved  for  a  new  trial. 

Jdf,  Q.C.,  Alfred  Totmg,  and  Hugo  Young,  for  the  plaintiffs. 
There  is  a  preliminary  objection  to  the  hearing  of  this  motion. 
There  is  no  right  to  a  new  trial  of  an  issue  directed  under  this 
section.  Sect.  43  of  this  Act  gives  the  same  effect  to  the  verdict 
and  judgment  of  the  Court  (which  means  the  Court  that  tries  the 
issue)  as  that  given  to  the  verdict  of  a  jury  and  judgment  of  a 
sheriff  in  an  inquiry  under  the  Lands  Clauses  Act,  which  are 
final,  except  so  far  as  they  may  be  subject  to  review  by  certiorari. 
The  provision  in  s.  41  that  the  proceedings  shall  be  subject  to 
the  control  and  jurisdiction  of  the  Court  as  in  ordinary  actions 
therein  only  relates  to  the  control  of  the  proceedings  at  the  trial 


VOL.  XXIL  QUEEN'S  BENCH  DIVISION.  437 

of  the  issue  up  to  judgment^  and  gives  no  jurisdiction  to  the        1889 
High  Court  which  it  has  not  oyer  proceedings  under  the  Lands  BiRMixaBAM 
Clauses  Act.  '''''' ^^'"^ 

S.  D.  Greene,  Q.C.,  and  Leigh  Clare,  for  the  defendants.    The    Company 
intention  of  s.  41  was  to  subject  all  the  proceedings  in  an  issue  to  Londoit  and 
the  control  of  the  superior  Court  just  as  though  the  issue  were  an    western 
ordinary  action,  and  to  order  a  new  trial  of  the  issue  is  a  proper  ^^^^^^^  Oo, 
exercise  of  control  by  the  superior  Court    As  soon  as  an  issue  is 
directed  the  case  is  withdrawn  from  the  sheriff,  and  the  parties 
hare  all  the  benefits  of  the  High  Court  procedure.    The  provision 
in  s.  43,  that  the  verdict  and  judgment  are  to  have  the  same 
operation  as  the  verdict  and  judgment  in  a  sheriff's  inquiry, 
only  means  that  they  are  to  be  deemed  records  as  provided  in 
the  case  of  a  sheriff's  inquiry  by  s.  50  of  the  Lands  Clauses  Act. 

Jdf,  Q.C.f  in  reply. 

Denman,  J.  I  think  it  is  quite  clear  that  this  motion  must 
be  refused.  It  is  an  attempt  to  deal  with  a  verdict  and  judg- 
ment under  s.  41  of  the  Eegulation  of  Railways  Act  as  though 
they  were  a  verdict  and  judgment  in  an  ordinary  action  at  Nisi 
Frius,  and  it  amounts  to  a  claim  on  the  part  of  the  defendants  to 
a  right  to  upset  the  verdict  and  judgment  on  any  grounds  which 
would  be  available  for  a  like  purpose  in  an  ordinary  action.  It 
was  not  the  intention  of  the  statute  to  give  the  parties  any  such 
right.  I  was  indeed  at  first  impressed  with  the  notion  that  the 
word  **  control "  in  s.  41  must  be  read  in  the  wide,  rough  sense 
contended  for  by  the  defendants,  so  as  to  enable  the  Court  to  set 
aside  the  verdict  and  judgment  in  these  cases  if  they  were  wrong ; 
but  having  regard  to  the  whole  enactment,  and  especially  to 
ss.  41  and  43,  it  seems  clear  that  the  control  of  the  Court  cannot 
iiave  so  large  an  operation,  and  that  the  meaning  of  the  word 
must  be  confined  to  the  control  of  the  proceedings  in  the  issue  so 
long  as  they  are  actually  going  on,  and  that  it  cannot  extend  to 
proceedings  after  judgment.  Knowing  the  history  of  these  cases, 
it  is  quite  clear  that  this  was  the  intention  of  the  legislature.  It 
is  clear  law  that  the  verdict  and  judgment  in  a  sheriff's  inquiry 
cannot  be  inquired  into  on  an  application  for  a  new  trial ;  there 
18  no  madbiinery  for  dealing  so  with  them,  and  they  were  intended 
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1889        to  be  absolutely  final  except  in  cases  where  the  jury  or  the  sheriff 

BnoiiNOHAM  had  acted  without  jurisdiction.     The  meaning  which  I  place 

^^LaSd^^  npon  s.  43  is,  that  the  verdict  and  judgment  in  an  issue  are  to  be 

CoMPAHY    as  valid,  and  as  free  &om  liability  to  be  set  aside  on  ordinary 

London  and  grounds,  as  are  the  verdict,  and  judgment  when  the  case  is  tried 

IfORTH  9  •»        cj 

Wbstebn     by  a  sheriff  and  jury,  and  this  seems  to  be  the  only  meaning 
Bailwat  Co.  ^y^h  will  make  sense  of  both  enactments. 

Stephen,  J.  I  agree.  The  operation  of  the  Act  of  1868  on 
the  then  existing  law  under  the  Lands  'Clauses  Act  was  this ;  it 
authorized  a  judge,  if  he  should  think  fit,  to  substitute  the 
tribunal  of  a  judge  and  jury  for  that  of  a  sheriff  and  jury  under 
the  Act  of  1845;  and  as  the  one  procedure  is  not  open  to  a 
motion  for  a  new  trial  on  the  ordinary  grounds,  the  same  is  the 
case  with  the  other. 

Motion  refused. 

Solicitors  for  plaintiffs :  Bowlanda  dt  Co,,  Birmingham. 
Solicitor  for  defendants :  C.  H.  Mason. 


^^'  16.  McENTIRE  and  Anotheb  v.  POTTER  &  (X). 


Bankruptcy — Title  of  Assignees  in  Irish  Bankruptcy — Money  paid  to  Banh- 
rupt  vritJumi  Notice  of  Adjudication — Liability  of  innocent  Agent  — Irish 
Bankruptcy  Act,  1857  (20  dh  21  Vict,  c  80),  s.  267. 

By  B.  267  of  the  Irisli  Bankruptcy  Act,  1867  (20  &  21  Vict,  c  60) :  "  When 
any  person  shall  be  adjudged  a  bankrupt,  all  the  personal  estate  and  effects  of 
such  bankrupt,  ...»  and  all  debts  due  or  to  be  due  to  him,  shall  become 
absolutely  Tested  in  the  assignees  for  the  time  being,  for  the  benefit  of  the 
creditors  of  the  bankrupt ;  .  .  •  and  no  such  bankrupt,  •  •  •  nor  any  person 
claiming  through  or  under  him,  shall  have  power  to  recover  the  same,  nor  to 
make  any  release  or  discharge  thereof,  ....  but  such  assignees  shall  have 
absolute  power  and  remedy  to  recover  the  same  in  their  own  names." 

The  defendants,  insurance  brokers  in  London,  effected  for  one  Guy,  a  ship- 
owner in  Dublin,  insurances  upon  the  hull  and  chartered  freight  of  one  of  his 
ships.  The  ship  was  subsequently  lost.  After  the  loss  of  the  ship  Guy  was 
adjudicated  bankrupt,  and  the  plaintifb,  who  were  the  official  assignees  of  the 
Irish  Bankruptcy  Court,  became  the  assignees  of  his  estate.  After  the  adjudi- 
cation Quy  instructed  the  defendants  to  collect  from  the  insurance  office,  and 
to  forward  to  him,  the  insurance  moneys  due  upon  the  policies,  which  was  done 
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by  the  defendants  in  due  course.    The  defendants  had  no  notice  that  Ghiy  had        1889 
been  adjudicated  bankrupt.   In  an  action  by  the  plaintiffs,  as  assignees  of  Guy's     MoBMTiia" 
estate,  to  recoyer  the  moneys  so  paid  over  by  the  defendants  to  Guy : —  ^ 

Bddf  that  the  title  of  the  plaintiffs  was  complete  upon  the  adjudication,  and  Poitib  ft  Go. 
that  they  were  entitled  to  recover. 

AoTiON  tried  before  Caye,  J.,  without  a  jury. 
The  facts,  which  were  admitted,  and  the  arguments,  are  fully 
set  out  in  the  judgment. 

Channell,  Q.C.f  and  /.  F.  Austin,  for  the  plaintiffs. 
Bigham,  Q.C.f  and  /.  E.  Hamilton,  for  the  defendants. 

Cur.  adv.  vult. 

Feb.  15.    The  following  written  judgment  was  delivered  by 

Caye,  J.  This  is  an  action  to  recover  two  sums  of  489Z.  48. 6(7. 
and  668/.  lbs.  bd.  under  the  following  circumstances : — 

The  plaintiflGs  are  the  official  assignees  of  the  Court  of  Bank- 
ruptcy in  Ireland.  The  defendants  are  insurance  brokers  carrying 
on  business  in  London.  On  or  about  April  14, 1887,  the  defen^ 
dantSy  acting  under  the  instructions  of  John  Bead  Guy,  a  ship- 
owner carrying  on  business  in  Ireland,  effected  with  the  governor 
^md  company  of  the  London  Assurance  a  policy  of  insurance  for 
500Z.  on  the  chartered  freight  of  Guy's  ship  Mary  Edey.  On  or 
about  April  20, 1887,  Tyson  &  Co.,  acting  under  Guy's  instruc- 
tions, effected  with  the  same  company  a  policy  of  insurance  for 
7002.  on  the  hull  of  the  same  ship.  On  May  18, 1887,  the  Mary 
Edey  was  lost,  and  the  amounts  insured  became  payable.  On 
June  28, 1887,  Guy  was  adjudicated  bankrupt  by  the  Court  of 
Bankruptcy  in  Ireland.  After  the  adjudication  the  defendants, 
acting  on  the  instructions  of  Guy,  collected  the  moneys  payable 
under  these  two  policies,  and  on  October  6  remitted  to  Guy  the 
sum  of  4892.  45. 6(2.  in  respect  of  the  policy  on  the  freight,  and  on 
November  29  remitted  him  the  sum  of  668Z.  lbs.  bd.  in  respect 
of  the  policy  on  the  ship.  At  the  time  of  making  these  remit- 
tances the  defendants  had  no  notice  that  Guy  had  been  adjudi- 
cated a  bankrupt. 

The  plaintiffs  alleged  that  the  adjudication  vested  the  right  to 
receive  the  insurance  moneys  in  them,  that  the  receipt  of  the 
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1889       moneys  by  the  defendants  was  a  receipt  to  their  use,  and  that  the 
McEntirb   payment  to  Guy  was  a  wrongful  application  of  the  money  so 

— -  For  the  defence  it  was  contended — first,  that  the  payments 

were  protected  transactions;  secondly,  that,  the  plaintiffs  not 
having  given  notice  of  their  title  to  the  insurance  company,  the 
defendants  were  entitled  to  deal  with  Guy  as  the  lawful  owner ; 
thirdly,  that,  the  defendants'  instructions  being  to  collect  and 
pay  over  the  money,  the  plaintiffs  could  not  at  once  approbate 
and  reprobate  this  authority ;  and,  fourthly,  that  the  defendants 
had  only  dealt  ministerially  with  the  money  at  the  request  of 
the  apparent  owner,  and  were  not  liable  to  an  action. 

The  first  and  second  points  may  be  dealt  with  together.  Sec- 
tion 267  of  the  Irish  Bankruptcy  Act  (20  &  21  Vict.  c.  60) 
provides  (inter  alia)  that,  when  any  person  shall  be  adjudged  a 
bankrupt,  all  debts  due  or  to  be  due  to  him  shall  become  abso- 
lutely vested  in  the  assignees  for  the  time  being,  and  no  such 
bankrupt,  nor  any  person  claiming  through  or  under  him,  shall 
have  power  to  recover  the  same,  nor  to  make  any  release  or  dis- 
charge thereof,  but  such  assignees  shall  have  absolute  power  and 
remedy  to  recover  the  same  in  their  own  names.  In  In  re 
BrigMs  Settlement  (1)  it  was  held  by  the  Court  of  Appeal  that, 
under  the  same  words  in  the  English  Act  of  1849,  the  title  of  the 
assignee  in  bankruptcy,  who  had  not  given  notice  to  the  trustee 
of  a  reversionary  share  in  a  trust  fund,  must  prevail  over  thai 
of  a  subsequent  assignee  from  the  bankrupt  for  value  without 
notice  of  the  bankruptcy  who  had  given  immediate  notice  of  his 
assignment  to  the  trustee  of  the  fund.  Sect.  328  relates  to 
protected  transactions,  but  only  protects  payments  made  before 
the  filing  of  the  petition.  The  title,  therefore,  of  the  assignees 
was  complete  upon  the  adjudication ;  and  the  defendants  cannot 
bring  themselves  within  s.  328. 

The  third  and  fourth  points  may  also  be  considered  together. 
The  first  case  to  which  it  is  necessary  to  refer  is  Stephens  v. 
Elwall  (2) ;  for,  although  it  is  a  case  of  an  innocent  agent  dealing 
with  a  chattel,  I  think  the  same  considerations  must  apply  to 
dealing  with  choses  in  action.  In  that  case  the  bankrupts  being 
(1)  13  Oh.  D.  413.  (2)  4  M.  &  S.  269. 
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possessed  of  goods  sold  them  after  their  bankruptcy  to  one  Deane,       1889 
to  be  paid  for  by  bills  on  Heathcote,  who  had  a  house  of  trade  in    mcEktibe 
London',  and  for  whom  Deane  bought  the  goods.    Heathcote  was  p^y^^^'^  n^ 
in  America ;  and  the  defendant  was  his  clerk,  and  conducted  the       — 

Gave,  J. 

business  of  the  house.  Deane  communicated  to  the  defendant 
the  fact  of  the  purchase  on  the  day  it  was  made ;  and  the  goods 
were  afterwards  deliyered  to  the  defendant,  who  disposed  of  them 
by  sending  them  to  America  to  Heathcote.  No  demand  was 
made  on  the  defendant  till  nearly  two  years  after  the  purchase ; 
but  the  Court  held  him  liable.  Lord  Eilenborough,  C. J.,  saying : 
'^  The  clerk  acted  under  an  unayoidable  ignorance  and  for  his 
master's  benefit  when  he  sent  the  goods  to  his  master ;  but,  neyer- 
theless,  his  acts  may  amount  to  a  conversion ;  for  a  person  is 
guilty  of  a  conversion  who  intermeddles  with  my  property  and 
disposes  of  it ;  and  it  is  no  answer  thiat  he  acted  under  authority 
from  another,  who  had  himself  no  authority  to  dispose  of  it*' 
The  position  of  an  innocent  agent  was  much  discussed  in  Hottina 
T.  Fowler  (1),  where,  however,  the  case  was  ultimately  decided  on 
another  point.  Possibly  the  true  view  may  be  that,  where  the  act 
of  the  agent  is  obviously  wrongful,  if  the  principal  is  not  the  true 
owner  or  has  not  his  authority,  the  agent  is  not  protected,  but,  if 
he  is  an  innocent  agent,  must  look  to  his  principal  for  indemnity ; 
but  that,  on  the  other  hand,  when  the  act  of  an  innocent  agent 
is  not  obviously  wrongful  if  the  principal  is  not  the  owner  and 
has  not  his  authority,  there  the  agent  is  excused. 

There  are  some  later  cases  which  more  or  less  resemble  the  case 
in  question.  Thus  in  Ogden  v.  Benas  (2)  a  person  falsely  repre- 
senting himself  to  be  Vincent  Willis  took  a  cheque  of  the  plaintiff 
payable  to  Vincent  Willis  or  order  to  the  defendants,  and,  having 
indorsed  the  name  of  Vincent  Willis,  requested  the  defendants  to 
collect  the  amount  and  pay  it  to  him.  The  defendants  did  so ; 
and  in  an  action  by  the  plaintiff  it  was  held  that  he  was  entitled 
to  recover.  For  the  defendants  it  was  argued  that,  in  causing  the 
cheque  to  be  presented  to  the  drawer,  the  defendants  were  acting 
merely  as  agents  of  the  person  who,  as  bearer,  appeared  to  be  the 
person  entitled  to  receive  the  money ;  although  this  view  was  not 
specially  referred  to  in  the  judgments,  the  case  was  decided  in 

(1)  Law  Bep.  7  H.  L.  767.  (2)  Law  Rep.  9  0.  P.  618. 
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1889        fi&voTir  of  the  plaintiff.    In  Arnold  y.  Cheque  Bank  (I)  the  plain- 
MoEntibb    tiffs,  who  were  merchants  at  New  York,  desiring  to  transmit 
PomB'^  Go.  lOOOZ.  to  Williams  &  Co.,  of  Bradford,  pnrchased  of  Stewart  & 
- — ,       Co.  in  New  York  a  draft  for  that  amount  drawn  by  Stewart  &  Co. 
on  Smith,  Payne,  &  Co.,  of  London,  payable  to  the  order  of  the 
plaintiffs  on  demand.    The  plaintiffs  indorsed  the  draft  specially 
to  Williams  &  Co.  or  order,  and  inclosed  it  in  a  letter  addressed 
to  them  which  was  placed  in  a  letter-box  in  their  o£Bce  to  be 
posted  in  the  usual  way.    The  letter  was  stolen  by  one  Hecht,  a 
clerk  in  the  employ  of  the  plainti£G^  who  forged  an  indorsement 
of  Williams  &  Co.,  and  procured  the  defendants,  bankers  in 
London,  to  present  the  draft  and  obtain  the  money,  which  was 
placed  by  them  to  the  account  of  a  person  acting  in  concert  with 
Hecht,  upon  whose  cheques  the  money  was  almost  immediately 
drawn  out.    In  giving  judgment  in  that  case  Lord  Coleridge,  C  J., 
held  that  there  was  a  conyersion  by  the  defendants,  on  the  ground 
that,  after  obtaining  payment  from  Smith,  Payne,  &  Smith,  their 
next  step  in  dealing  with  the  money  was  not  simply  to  hand  it 
oyer  to  Mrs.  Chandler,  the  person  who  was  acting  in  concert  with 
Hecht,  but  to  retain  it  and  open  an  account  with  her,  the  effect 
of  which  was  to  appropriate  it  to  their  own  use  as  a  loan  from 
Mrs.  Chandler.    In  Fine  Art  Society  y.  Unuyn  Bank  of  London  (2) 
the  plaintiffs  banked  with  the  defendants,  and  it  was  the  duty  of 
the  plaintifiEs'  secretary  to  pay  all  moneys  receiyed  by  him  on 
behalf  of  the  plaintiffs  into  the  defendants'  bank  to  the  credit  of 
the  plaintiffs.    The  secretary  kept  an  account  at  the  defendants* 
bank,  and  paid  into  the  bank  to  his  own  credit  certain  po6t-o£Sce 
orders  belonging  to  the  plaintiffs,  which  the  defendants  subse- 
quently cashed.    The  Master  of  the  Bolls,  in  giying  judgment, 
says :   **  The  bank  receiyed  the  post-office  orders  innocently ;  but 
they  receiyed  them  not  for  the  plaintiffs  but  for  the  clerk,  who  in 
so  paying  them  in  to  his  own  account  was  acting  without  authority. 
It  seems  to  me  that  such  receipt  was  in  itself  strong  eyidenoe  of 
a  conyersion.     But,  when  the  defendants  took  the  postoffice 
orders  to  the  post-office,  and  handed  them  oyer  in  exchange  for  the 
money,  I  cannot  doubt  that  there  was  a  conyersion."    Fry,  L.J., 
deliyering  the  judgment  of  himself  and  Bowen,  L.J.,  says  that 

(1)  1  C.  P.  D.  678.  (2)  17  Q.  B.  D.  705. 
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'*  the  act  of  the  hank  in  receiying  the  money  from  the  post-office  1889 
and  treating  the  same  as  the  money  of  Mugfoid  was  a  wrongful  MoEmtibe 
application  of  the  money  by  the  bank.  The  point  which  thus  i^(ypr^ss  Co. 
arises  arose  for  decision  in  the  case  of  Arnold  y.  Cheque  Bank  (1) ;  (^^ 
and  we  see  no  reason  to  differ  from  the  conclusion  arriyed  at  in 
that  case."  Mr.  Bigham  sought  to  distinguish  these  cases  on  the 
ground  that  policies  of  assurance  differ  from  cheques  and  post- 
office  orders,  because  you  cannot  get  the  money  without  parting 
with  the  cheques  and  post-office  orders,  but  can  get  it  without 
])arting  with  the  policy.  This  hardly  seems  a  satisfactory  distinc- 
tion ;  but,  without  pursuing  that  question  further,  it  appears  to  me 
that  in  order  to  succeed  Mr.  Bigham  must  establish  the  proposi- 
tion that  a  person,  who  in  good  faith  assumes  to  dispose  of  property 
as  the  seryant  and  under  the  authority  and  for  the  benefit  of 
one  apparently  entitled  to  possession  but  not  already  in  posses- 
sion, is  not  liable  to  an  action  by  the  true  owner.  In  the  face  of 
StqAens  y.  MwaU  (2),  ^md  of  the  opinion  of  Lord  Blackburn  and 
Lord  Chelmsford  in  HdUins  y.  Fowler  (3)  that  that  case  is  law,  it 
is  impossible  for  me  so  to  hold.  The  doctrine  as  to  the  inconsis* 
tency  of  approbating  and  reprobating  the  same  transaction  does 
not  apply  to  the  circumstances  of  this  case ;  and,  therefore,  there 
must  be  judgment  for  the  plaintiffs  for  the  amount  claimed  witL 
costs. 

Jvdgment  for  the  plaintiffs.. 

Solicitors  for  plaintiffs :  Crowders  &  Vizard. 
Solicitors  for  defendants :  Waltons,  Bubl^  &  Johnson. 

(1)  1  C.  P.  D.  578.  (2)  4  M.  &  S.  26^. 

(3)  Law  Rep.  7  H.  L.  770,  796. 

W.  J.  B. 


2  12 


444  QUEEirS  BENOH  DIVISION.  VOL.  XXH. 


X889  [IN  THE  COURT  OP  APPEAL.] 


1^.16. 


THE  CLERICAL,  MEDICAL,  AND  GENERAL  LIFE  ASSURANCE 

SOCIETY  V.  CARTER. 

Bevenve — Income  Tax — Profits  or  Oain$ — Interest  arising  from  Inveshnents 
made  for  Purposes  of  a  Buriness-^-S  &  6  Vict.  c.  85,  n.  62, 102—16  A  17 
Vict.  c.  34, «.  1, 2,  Sched.  D. 

The  interest  arising  from  investments  made  bj  a  life  insurance  company  for 
the  purposes  of  their  business,  income  tax  on  which  had  been  deducted  at  its 
source,  exceeded  the  amoxmt  of  the  profits  of  the  company  for  the  year  of  assess- 
ment. The  company  had  also  during  the  year  received  interest  on  investments 
from  which  there  had  been  no  deduction  for  income  tax : — 

Hdd^  afi&rming  the  judgment  of  the  Queen's  Bench  Division,  that  the  com- 
pany were  liable  to  assessment  to  income  tax  in  respect  of  such  last-mentioned 
interest. 

Appeal  from  the  judgment  of  the  Queen's  Bench  Division 
(Manisty  and  Charles,  J  J.)  on  a  case  stated  by  Income  Tax  Com- 
missioners« 

The  facts  are  fully  set  out  in  the  report  of  the  case  in  the 
Court  below  (I),  and  for  the  purposes  of  this  report  may  be 
stated  briefly  as  follows : 

The  appellants,  who  are  a  life  assurance  society,  had  been 
assessed  to  income  tax  under  Schedule  D.  of  16  &  17  Vict.  c.  34, 
for  the  year  1885  in  respect  of  interest  arising  from  certain 
inyestments  belonging  to  them,  from  which  income-tax  had  not 
been  deducted  at  its  source  and  which  had  not  been  otherwise 
specifically  charged.  The  appellants  deriyed  a  large  portion  of 
their  income  from  interest  on  investments.  Such  interest,  in- 
cluding that  which  was  the  subject  of  the  assessment  in  question, 
together  with  the  society's  other  sources  of  income,  was  brought 
into  the  accounts  of  the  society,  which  shewed  that  after  debit- 
ing all  expenses  of  management  and  other  outgoings  there 
was  a  certain  balance  of  net  profit  for  the  year  of  assessment. 
The  appellants  had  paid,  by  way  of  deduction  at  the  source, 
income  tax  in  respect  of  interest  derived  from  their  investments 
upon  an  amount  which  exceeded  the  amount  of  the  above- 
mentioned  balance  of  net  profit. 

(1)  21  Q.  B.  D.  339. 


VOL.  XXIL 


QUEEN'S  BENCH  DIVISION. 


445 


The  contention  for  the  appellants  was,  that  under  those  cir-        isf  9 


cnmstanoes  they  were  not  subject  to  any  assessment  in  respect    clkbical, 
of  the  interest  received  by  them  as  above  mentioned  from  which  qtobrail  Life 
income  tax  had  not  been  deducted  at  its  source.    The  commis-    Abbubamce 
sioneiSy  however,  refused  to  discharge  the  assessment.  v. 

The  Queen's  Bench  Division  confirmed  the  decision  of  the       ^"'^eb. 
commissioners. 


Ftnkttfy  Q.O.J  and  A.  T.  Latvrenee,  for  the  appellants.  The 
subject  of  taxation  under  Schedule  D.  in  this  case  is  profits  or 
grains  arising  from  a  business.  Where,  as  in  the  case  of  life 
insQiance,  investments  are  part  of  the  necessary  machinery  of 
the  business,  the  interest  on  such  investments  is  not  to  be  looked 
at  separately  for  the  purpose  of  income  tax.  The  profit  in  the 
business  looked  at  as  a  whole  is  what  has  to  be  considered. 

[BowEN,  L.  J.  The  terms  of  the  last  clause  of  Schedule  D.  of 
the  Income  Tax  Act,  1853,  seem  to  make  "interest  of  money" 
taxable  as  such.] 

Those  words  may,  very  probably,  have  been  introduced  in  the 
Act  of  1853  to  meet  such  a  case  as  Udney  v.  Ea^  India  Co,  (1) 
Under  the  Act  of  1842  only  "profits  or  gains"  came  within 
Schedule  D.  It  is  contended  that  it  was  never  intended  by  the 
last  clause  of  Schedule  D.  in  the  Act  of  1853  to  extend  the  scope 
of  the  schedule  to  anything  that  is  not  "  profits  or  gains."  This 
interest  is  not  to  be  regarded  separately  as  a  "  profit  or  gain," 
because  it  is  received  in  the  course  of  a  business,  and  the  **  profits 
or  gains  "  of  that  business  must  be  taken  as  a  whole.  The  expres- 
sion "  interest  of  money  "  used  in  Schedule  D.  must  be  limited 
by  the  context,  and  must  mean  "  interest  on  money  being  a  profit 
or  gain."  The  fact  that  by  the  provisions  of  the  Acts  interest  on 
the  investments  of  a  business  would  be  in  many  cases  subject  to 
deduction  at  the  source  is  immaterial,  because  the  provisions  for 
deduction  at  the  source  are  mere  machinery  of  collection,  and 
have  nothing  to  do  with  liability.  Sect.  102  of  the  5  &  6  Vict, 
c.  35,  is  not  a  charging  section  in  the  sense  that  it  extends  the 
scope  of  Schedule  D.  of  that  Act ;  it  merely  provides  for  the 
deduction  of  the  income  tax  at  its  source  in  cases  within  that 

(1)  13  0.  B.  733. 
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1889       schedule.    The  same  considerations  apply  to  s.  40  of  16  &  17 


Clebioal,  Vict,  c  84.  The  effect  of  the  contention  for  the  Crown  would  be 
Gknebm^Lot  ^^^^  *^  interest  would  be  taxed  twice  over.  It  would  be  taxed 
'^^^^  as  interest  of  money,  and  then  would  have  to  be  brought  into 
«-  account  in  arriving  at  the  profits  of  the  society.  There  is  no 
provision  by  which  it  could  be  excluded  in  estimating  the  profits 
of  the  business  for  the  purposes  of  the  return  to  be  made  undey 
s.  52  of  the  5  &  6  Vict.  c.  35,  because  the  only  matter  which 
that  section  allows  to  be  excluded  is  **  profits  and  gains  accrued  or 
accruing  from  interest  of  money  or  other  annual  payment  arising 
out  of  the  property  of  any  other  person,  for  which  such  ether 
person  ought  to  be  charged  by  virtue  of  this  Act."  The  interest 
here  in  question  does  not  come  within  those  words.  The  business 
of  life  insurance  is  like  any  other  business  lii  which  money  is  the 
commodity  dealt  with.  The  charge  is  not  to  be  on  the  comn 
modity  with  which  the  business  deals,  but  on  realized  profits  of 
the  business.  The  amount  invested  in  these  investments  is  like 
money  spent  in  purchasing  any  other  commodities  with  which 
a  business  deals.  Whether  there  is  any  profit  from  it  depends 
on  the  result  of  the  business  as  a  whole.  (1) 

Sir  E.  ClarJce,  8.G.,  and  Dtcey^  for  the  Crown.  There  can  be 
no  double  taxation  as  suggested.  Sect  52  of  5  &  6  Vict.  c.  35, 
cannot  have  the  effect  attributed  to  it  by  the  appellants.  It 
gives  an  affirmative  power  to  make  certain  deductions,  and 
s.  159  forbids  any  otiier  deductions  from  profits,  but  there  is 
nothing  in  the  52nd  section  which  necessitates  a  double  return 
or  charge  in  respect  of  the  same  subject-mafter.  This  interest 
comes  within  the  words  of  Schedule  D.  of  the  Act  of  1853, 
'' interest  of  money;"   and  the  schedule   is  not  confined  to 


(1)  In  the  course  of  the  argument 
the  point  was  raised  that  the  par- 
ticular interest  in  question,  which 
appeared  to  he  interest  on  the  monej 
on  deposit  from  time  to  time  during 
the  year  at  the  appellants*  hankers, 
was  not  within  Schedule  D.,  on  the 
ground  that  such  interest  could  not  he 
said  to  he  annual  interest,  and  onlj 
annual  interest  was  within  the  terms 
used,  the  words  of  the  schedule  heing 


"interest  of  money,  annuities,  and 
other  annual  profits  and  gains,**  &c. 
After  some  discussion,  however,  it 
was  admitted  hy  the  counsel  for  the 
appellants  that  this  point  was  not 
hefore  the  commissioners  or  raised  hy 
the  case ;  and  it  was  therefore  admitted 
that  the  interest  in  question  must  for 
the  purposes  of  the  case  he  regarded 
as  taxable  subject  to  the  contention 
of  the  appellants  above  mentioned* 
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**  profits  or  gains  "  of  a  profession  or  trade.    It  deals  with  three       1889 
separate  matters :  first,  annual  profits  or  gains  from  property ;  ^cuducmT 
secondly,  annual  profits  or  gains  of  a  profession  or  trade ;  thirdly,  ^j^^^JJ 
interest  of  money,  annuities,  and  other  annual  profits  and  gains   AssuB^otf 
not  charged  by  virtue  of  any  of  the  other  schedules.     If  the         «. 
Appellants^  contention  were  right,  it  would  seem  to  follow  on  prin- 
ciple that  they  ought  not  to  be  taxed  on  more  than  the  profits  of 
the  business,  but  there  is  no  provision  applicable  for  obtaining  re- 
payment in  the  case  of  the  interest  of  investments  charged  at  the 
source,  inasmuch  as  s.  168,  which  is  the  only  provision  for  any 
return  of  income  tax,  applies  only  to  the  case  of  incomes  of  less 
than  1502.    The  102nd  section  of  the  Act  of  1842  indicates  that 
the  intention  was  to  tax  all  interest  of  money ;  the  effect  of  that 
eection  is  that,  wherever  it  is  possible,  the  charge  is  to  be  made 
on  the  payer  of  the  interest,  and  to  be  deducted  by  him ;  and 
there  is  no  case  in  which  such  deduction  can  be  made  where  the 
interest  escapes  taxation,  because  the  provision  for  return  of 
amounts  so  deducted  is  only  applicable  to  incomes  below  1501. 
This  consideration  is  very  strong  to  shew  that  all  *'  interest "  was 
intended  to  be  chargeable. 

Finlay,  Q.C.,  in  reply. 

[LoBD  EsHEB,  M.B.  The  1st  section  of  the  Act  of  1853 
expressly  mentions  **  interest  of  money  "  as  a  subject  of  taxa- 
tion distinct  from  profits  of  trade.  Though  that  particular 
section  is  not  now  in  force,  it  throws  light  on  the  meaning  of 
Schedule  D.] 

The  terms  of  the  schedule  must  be  read  as  shewing  what 
interest  was  referred  to  in  s.  1.  The  contention  is  that  the  pro- 
vision for  charging  "  interest  of  money  "  specifically  really  does 
not  apply  when  the  interest  only  forms  an  item  in  the  receipts  of 
a  business,  received  in  the  course  of  carrying  on  such  business. 
Sect.  52  of  5  &  6  Vict  c.  35,  does  not  help  the  Crown.  If  the 
Crown  is  right  as  to  the  construction  of  that  section,  the  last 
paragraph  of  s.  52  has  a  general  application  to  all  interest,  and 
80  the  appellants  need  not  include  this  interest  at  all  in  their 
return  of  profits.  The  interest  that  may  be  excluded  from  the 
return  under  s.  52  is  interest  that  is  chargeable  at  the  source. 
All  other  interest  is  only  to  be  taken  into  account  in  arriving 
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1889        at  the  profits  or  gains  of  the  business,  and  is  not  the  subject  of 
Olbbical,    separate  taxation. 

Mkdical,  Ain> 
GbnxralLifs 

A88URANCB       LoBD  EsHEB.  M.B.    In  this  case  an  assessment  has  been  made 

Society 

V.  on  the  appellants  in  respect  of  the  interest  on  certain  money. 
It  is  admitted  that  the  interest  in  respect  of  which  such  assess- 
ment has  been  made  is  interest  of  such  a  nature  as  would  be 
liable  to  assessment,  unless  the  contention  which  has  been  made 
on  the  appellants'  behalf  is  well  founded.  That  contention  is,  in 
substance,  that  this  interest  is  not  an  assessable  subject-matter, 
because  it  comes  to  the  appellants  in  the  course  of  carrying  on  a 
business  and  only  forms  an  item  of  their  gross  profits  in  such 
business,  and,  when  the  account  of  their  net  profits  is  taken,  it 
may  be  that  there  would  be  no  net  profits  at  all.  The  question 
seems  to  me  to  be  whether  this  interest  is  such  interest  as  is 
spoken  of  in  Schedule  D.  of  16  &  17  Vict.  c.  84.  If  it  is  such 
interest  as  is  mentioned  in  the  last  paragraph  of  that  schedule, 
then  the  words  of  the  Act  shew  plainly  that  the  peisons  receiving 
it  are  assessable  in  respect  of  it.  It  is  suggested,  as  I  have  said, 
that  this  interest  is  not  interest  within  the  meaning  of  the 
schedule,  because  it  is  an  item  to  be  taken  into  account  in  order 
to  arrive  at  the  annual  profits  and  gains  of  the  business.  In 
the  course  of  the  argument  there  has  been  a  long  discussion 
of  various  puzzling  matters  in  relation  to  the  provisions  of  the 
Income  Tax  Acts,  but  after  all  we  must  construe  the  words  of 
Schedule  D.  according  to  the  ordinary  canon  of  construction, 
that  is  to  say,  by  giving  them  their  ordinary  meaning  in  the 
English  language  as  applied  to  such  a  subject-matter,  unless 
some  gross  and  manifest  absurdity  would  be  thereby  produced. 
There  appears  to  be  no  such  section  in  the  Act  of  1842  as  s.  1  of 
the  Act  of  1853 ;  but  when  we  come  to  the  Act  of  1853  we  find 
that  8. 1  of  that  Act  does  mention  **  interest  on  money  "  as  if  it 
were  a  distinct  and  separate  subject-matter  of  taxation.  Having 
regard  to  that  alteration  in  the  Act  of  1853  it  seems  to  me  that 
the  contention,  that  Schedule  D.  cannot  possibly  have  been 
intended  to  add  any  subject-matter  of  taxation  to  those  men- 
tioned in  the  former  Act,  falls  to  the  ground.  Then,  when  we 
come  to  Schedule  D.,  we  find  the  words  "  And  for  and  in  respect 
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of  all  interest  of  money."    Therefore  that  which  appears  to  be       1889 
mentioned  in  s.  1  as  a  separate  subject-matter  of  taxation,  is  again    clibioal," 
mentioned  in  Schedule  D.  in  similar  terms.    Having  regard  to  o^Sb^l^ 
the  terms  of  s.  1  and  the  ordinary  inrammatical  construction  of   Absubamob 

^    °  BOOIETT 

the  words  of  Schedule  D.,  I  cannot  see  my  way  to  adding  to  the         «. 

schedule  any  such  words  as  have  been  suggested,  or  to  reading  the        ' 

words  as  equivalent  to  "for  and  in  respect  of  all  profits  a^d^*^^^'*^'^ 
gains,  if  any,  in  a  trade  or  business  arising  from  any  interest  of 
money."  That  appears  to  me  to  be  too  large  a  paraphrase  for 
US  to  maka  I  think  we  must  read  the  words  in  their  plain 
ordinary  sense,  and,  if  we  do  so,  the  result  is  that  the  interest  in 
question  is  an  assessable  subject-matter.  I  think  that  this  view 
of  the  Act  is  considerably  fortified  by  the  argument  of  the 
counsel  for  the  Crown,  based  upon  the  provisions  as  to  the 
deduction  of  income  tax  from  interest.  On  looking  at  the 
provisions  of  the  Act  in  this  respect,  it  seems  to  me  true  to  say 
that  the  intention  is  that,  as  far  as  possible,  all  interest  shall  be 
subject  to  such  deduction,  and  I  agree  that  that  goes  far  to  shew 
that  all  interest  of  money  is  intended  to  be  taxable.  I  only  use 
that  argument  as  fortifying  the  conclusion  at  which  I  arrive 
upon  the  plain  grammatical  construction  of  the  words  of  the 
schedule  **  for  and  in  respect  of  all  interest  of  money."  The 
cardinal  consideration  on  which  I  rely  is  the  plain  meaning  of 
those  words  in  the  English  language.  On  this  view  of  the  con- 
struction of  the  words  it  seems  to  me  really  immaterial  to 
consider  what  may  be  the  true  construction  of  s.  52  of  the  Act 
of  1842.  Assuming  the  plain  meaning  of  the  words  to  be  what 
I  have  said,  then,  if  hardship  should  arise  as  suggested,  if  the 
result  should  be,  as  was  contended,  that  a  sum  of  money  such  as 
this,  which  has  been  made  a  separate  subject-matter  of  assess- 
ment as  interest,  may  also  be  brought  into  account  in  arriving  at 
the  profits  and  gains  of  a  business,  and  so  taxed  again,  we  cannot 
help  such  hardship.  I  do  not  mean  to  say  that  I  think  that 
contention  to  be  correct.  The  Solicitor-General,  on  behalf  of  the 
Crown,  strongly  argued  that  that  was  not  the  effect  of  s.  52,  and 
that  the  supposed  hardship  could  not  arise.  So  fa;r  as  my  opinion 
on  the  subject  may  avail,  I  must  say  that  I  accede  to  that  view, 
and  I  think  that  the  52nd  section  ought  to  be  so  construed  as  to 
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1889        prevent  the  suggested  hardshipy  and  that  interest  of  money 

Olebical,~  onght  not  first  to  be  taxed  as  a  separate  subject-matter  of  taxa- 

Gotb^^S  ^^^^'  "^^  ^^®^  brought  again  into  account  in  arriving  at  the 

AssuBAKGi    profits  and  gains  of  a  business  and  so  taxed  again.    For  these 

V.         reasons  I  think  the  decision  below  was  correct  and  should  be 

^^"^     affirmed. 


FfiTy  L- J.  I  am  of  the  same  opinion.  Schedule  D.  of  the  Act 
of  1853  creates  a  charge  in  respect  of  all  '^  interest  of  money.'* 
The  sum  in  question  is  *'  interest  of  money/'  and  therefore,  prima 
facie,  it  is  chargeable.  How  do  the  appellants  meet  that  short 
line  of  argument  in  favour  of  the  Crown  ?  They  endeavour  to 
meet  it  by  various  considerations,  but,  as  it  appears  to  me,  unsuc- 
cessfully. There  was  during  the  argument  a  suggestion  that,  the 
words  "  interest  of  money "  in  Schedule  D.,  being  followed  by 
the  words  "  annuities  and  other  annual  profits  and  gains,"  the 
interest  to  be  chargeable  must  be  annual  interest,  and  that  this 
was  not  such  interest.  But  that  point,  not  having  been  raised 
before  the  commissioners,  is  not  now  open ;  and  I  only  advert 
to  it  to  prevent  its  being  supposed  hereafter  that  the  point  was 
involved  in  our  present  decision.  The  conclusion  at  which  I 
arrive  upon  the  construction  of  the  words  **  interest  of  money  " 
in  Schedule  D.  is  fortified  by  the  terms  of  s.  1,  because  that 
section  stated  the  intention  of  the  legislature  to  charge,  amongst 
other  things,  **  all  interest  of  money,"  and  seems  therefore,  to 
my  mind,  to  give  a  very  clear  indication  that  the  words  ''  interest 
of  money  "  in  the  schedule  are  to  be  read  according  to  their 
ordinary  signification  in  the  English  language.  Again,  a  forcible 
argument  was  addressed  to  us  by  the  counsel  for  the  Crown, 
pointing  out  that  all  interest  of  money  paid  was  intended  to  be 
a  subject  of  deduction,  and  therefore  that  it  was  highly  probable 
that  the  intention  was  that  all  interest  received  should  be  a  sub- 
ject of  charge.  In  answer  to  these  considerations,  the  appellants 
used  various  arguments.  In  the  first  place,  they  contended  that 
the  words  upon  which  reliance  was  placed  were  for  the  first  time 
introduced  into  the  Act  of  1853,  not  being  found  in  the  earlier 
statute  of  1842,  and  that  they  were  not  sufficiently  clear  to  create 
a  new  charge.    If  the  point  were  material,  I  must  say  that  my 
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present  opinion  is  that  interest  of  money  was  as  mnch  chargeable       1889 
under  the  Act  of  1842  as  under  the  later  Act.  In  the  102nd  section    olxbioai., 
and  other  sections  of  the  earlier  Act  it  appears  to  me  to  be  clearly  gwmal  Ijm 
indicated  as  a  subject-matter  of  taxation,  and  I  think  that  the    ^^^^ 
general  words  of  Schedule  D.  in  that  Act  were  probably  adequate         «. 

to  charge  it.    But  the  point  does  not  seem  to  me  to  be  really        

material  for  present  consideration.  I  think  that  either  interest  ^*  ' ' 
of  money  was  charged  by  the  earlier  Act,  and  the  language  of  the 
later  Act  is  altered  to  make  that  plainer  which  was  not  so  plain 
before ;  or  the  later  Act  was  intended  to  extend  the  scope  of  the 
taxation,  and  has  effected  the  object  by  the  plain  words  to  which 
I  have  referred.  It  is  said  that  there  is  injustice  in  charging 
interest  on  money  as  such  in  the  case  of  a  person  or  company 
whose  business  it  is  to  deal  in  money ;  that,  however  legitimate 
such  a  charge  may  be  in  other  cases,  yet  where  the  recipient  of 
the  interest  deals  in  money,  and  makes,  or  tries  to  make,  profits 
in  his  trade  or  business  as  such  dealer,  such  interest  ought  not  to 
be  charged.  I  have  some  difficulty  in  following  that  argument. 
It  seems  to  me  comparatively  immaterial  what  a  man  does  with 
the  money  when  he  has  received  it ;  and  I  think  that  the  words 
**  profits  or  gains  "  are  in  many  cases  used  by  the  Act  of  1853  in 
reference  to  profits  or  gains  of  particular  investments,  and  not 
necessarily  to  profits  or  gains  of  the  trade  of  which  those  invest- 
ments may  be  part.  It  was  said  for  the  Grown  that  the  alleged 
injustice  of  a  possible  double  taxation  does  not  exist,  because  the 
52nd  section  of  the  Act  of  1842  removes  it.  Whether  that  sec- 
tion does  or  does  not  remove  it  in  all  cases,  it  seems  to  me  to  be 
reasonably  plain  that  it  removes  it  in  all  cases  of  payment  of 
interest  by  the  person  who  is  himself  chargeable  with  the  duty. 
Whether  the  section  would  prevent  the  alleged  injustice,  if 
injustice  there  be»  arising  in  a  case  where  the  payer  of  the 
interest  was  beyond  the  operation  of  the  Act,  the  payee  being 
within  it,  I  think  it  is  not  necessary  to  consider.  It  is  enough 
to  say  that  in  a  very  large  number  of  cases  the  alleged  injustice 
would  be  prevented  by  the  operation  of  the  section.  I  £gi11  back 
on  the  view  with  which  I  started.  The  Act  appears  to  me  in 
plain  words  to  create  a  charge  on  all  interest  of  money,  and  the 
sum  in  question,  being  interest  of  money,  cannot  escape  from  the 
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1889        charge.    For  these  reasons  I  agree  that  the  appeal  should  be 


Clerical,     dismissed. 
Medical,  and 

Ai^BAv^  .  LoBD  EsHEBy  M.B.y  announced  that  Bowen,  L.  J.,  concurred  in 
**^"^     the  judgment. 

Cabteb.  Appeal  dismisBed. 

Solicitor  for  appellants :  Montagu  Turner. 
Solicitor  for  the  Crown :  Solieitor  of  Inland  Revenue. 

'  £•  li. 


Fe6.  21.  [IN  THE  COURT  OF  APPEAL.] 

LAMPLUGH  V,  NORTON  and  Othebs, 

Poor-rate — Tithe  Eent-charge — DUtrese  on  Owner  of  Bent-charge — 6  &  7  Wm.  4, 

c.  71,  M.  69,  70—1  Vict,  c  69,  «.  8. 

Poor-rate  assessed  upon  the  owner  of  tithe  rent-charge  under  1  Vict.  c.  69, 
8.  8,  is  not  recoTerable  by  distress  warrant  against  such  owner. 

Appeal  from  the  judgment  of  Wills,  J.,  at  the  trial  before  him 
ivithout  a  jury. 

The  action  was  one  of  replevin,  and  the  facts  were  as  follows : — 
The  plaintiff  was  the  vicar  of  a  parish  in  Kent,  and  had  been 
assessed  to  the  poor-rate  in  respect  of  his  vicarial  tithe  commuta- 
tion rent-charge.  The  rate  not  having  been  paid,  the  defendants, 
who  were  the  overseers  of  the  parish,  took  out  a  dbtress  warrant 
against  the  plaintiff  for  the  same,  and  the  goods  of  the  plaintiff 
in  respect  of  which  the  action  was  brought  were  distrained  under 
such  warrant.  (1)  The  learned  judge  held  that  there  was  no 
power  to  issue  a  distress  warrant  for  poor-rate  on  tithe  rent-charge 
against  the  owner  of  the  tithe  rent-charge,  and  therefore  gave 
judgment  for  the  plaintiff  (2). 


(1)  It  should  perhaps  be  mentioned 
that  the  plaintiff's  refusal  to  pay  the 
rate  had  originally  been  in  consequence 
of  a  point  taken  by  him  with  regard 
to  his  liability,  which  turned  on  certain 
statutory  provisions  with  regard  to  ex- 
traordinary tithe  rent-charge,  but  it 
ultimately  turned  out  at  the  trial  that 
this  point  did  not  arise  upon  the  facts 
of  the  case. 


(2)  1  Vict.  c.  69,  B.  8,  provides  thai 
"  all  rates  and  charges  to  which  any 
rent-charge  payable  in  lieu  of  tithes 
shall  be  liable  may  be  assessed  upon 
the  owner  of  the  rent-charge,  and  the 
whole  or  any  part  thereof  may  be 
recovered  from  any  one  or  more  of  the 
occupiers  of  the  lands  out  of  which 
such  rent-charge  shall  issue,  in  case 
the  same  shall  not  be  sooner  pud  by 


VOL.XXIL 


QUEEN'S  BENCOi  DIVISION. 


453 


Ohannelly  Q.C.^  and  Bargrave  Deane,  for  the  defendants.  The 
paraon  was  rateable  in  respect  of  the  tithes  under  the  statute 
43rd  of  Elizabeth,  and,  in  the  event  of  the  rate  not  being  paid, 
was  subject  in  the  ordinary  way  to  a  distress :  Bex  v.  Jiutiees  of 
Sussex,  (1)  The  tithe  rent-charge  was  merely  a  substitute  for 
the  tithes  in  kind.  By  the  6  &  7  Wm.  4,  c.  71,  s.  69,  the  tithe 
rent-charge  is  made  subject  to  poor-rate  in  like  manner  as  the 
tithes  had  thetetofore  been,  and  the  machinery  given  by  s.  70  of 
that  Act  was  that  the  assessment  was  to  be  on  the  occupier  of  the 
land  out  .of  which  the  rent-charge  issued,  and  was  to  be  recover- 
able in  like  manner  as  an  ordinary  poor-rate  by  distress  warrant 
against  such  occupier.  1  Vict.  c.  69,  s.  8,  gives  another  pro- 
cedure. It  provides  that  the  assessment  may  be  on  the  owner  of 
the  tithe  rent-charge;  and  then  proceeds  to  provide  certain 
machinery  by  whic^  it  may  be  recovered  from  one  or  more  of  the 
occupiers  of  the  land  out  of  which  the  rent-charge  issues.  It  is 
contended  that  the  intention  was  to  give  alternative  modes  of 
recovery.  The  statutes  generally  applicable  with  regard  to 
recovery  of  poor-rates  from  persons  assessed,  viz.  43  Eliz.  c.  2, 
8. 4,  and  17  Geo.  2,  c.  88,  s.  7,  are  applicable,  and  give  a  remedy 
by  distress  against  the  vicar  as  the  person  assessed.  It  is  con- 
tended that  the  object  of  altering  the  provisions  of  the  earlier 
Act,  and  permitting  the  assessment  to  be  made  on  the  owner  of 
the  tithe  rent-charge,  was  to  import  the  remedies  given  by  the 
general  law  against  a  person  assessed  to  the  poor-rate. 

Jeune,  Q.C.,  and  E.  Bertram  Cox,  for  the  plaintiff.  The  pro- 
vision that  the  owner  of  the  rent-charge  may  be  assessed  does 
not  import  the  ordinary  procedure  for  recovery  of  poor-rates. 


1889 


Lamplugb 

NOBTOK. 


the  owner  of  the  rent-charge  upon 
whom  the  same  shall  be  assessed,  in 
like  manner  as  any  poor-rate  assessed 
on  such  occupier  or  occupiers  in  re- 
spect of  such  lands  may  be  recovered, 
upon  giving  to  such  occupier  twenty- 
one  days'  notice  in  writing  previous  to 
sny  one  of  the  half-yearly  days  of 
payment  of  the  rent-charge,  and  the 
coUectoT^B  receipt  for  the  payment  of 
such  rates  and  charges,  or  of  any  part 


thereof,  shall  be  received  in  satisfac- 
tion of  so  much  of  the  rent-charge  by 
the  owner  thereof;  but  no  occuper 
shall  be  liable  to  pay  at  any  one  time 
in  respect  of  such  rates  and  charges 
any  greater  sum  than  the  rent-charge 
payable  in  respect  of  the  lands  occu- 
pied by  him  in  the  same  parish  shall 
amount  to  for  the  current  half-year  in 
which  such  notice  shall  have  been 
given/* 


(1)  3  N.  &  M.  263. 


NOBTOH. 
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1889  Under  the  statute  of  Elizabeth  and  subsequent  statutes  as  to 
T.AicPT.TTnw"  ordinary  poor-rates,  there  are  three  matters  involyed,  viz. 
liability,  assessment,  and  the  machinery  for  enforcing  the  rate 
in  case  of  non-payment.  Assessment  is  only  one  step  in  the 
process.  A  person  being  liable,  he  is  assessed,  i.e.,  put  in  a  list 
of  such  poisons  as  are  liable,  and  then,  if  he  does  not  pay,  a 
warrant  of  distress  may  be  issued.  But  the  foundation  of  the 
variant  there  is  the  liability,  not  merely  the  assessment  or  being 
inserted  in  the  list.  Tithe  rent-charge  was  not  the  subject  of 
liability  under  those  Acts.  The  statute  6  &  7  Wm.  4,  c  71, 
under  which  the  tithe  rent-charge  comes  into  existence,  picvides 
that  it  shall  be  subject  to  rates  and  all  other  charges  to  which 
tithes  were  subject,  and  gives  a  particular  machinery  for  the 
recoyery  of  such  rates  or  charges  in  the  70th  section.  It  is  con- 
tended that  those  provisions  formed  a  complete  code,  within  which 
the  procedure  in  the  case  of  all  rates  and  charges  on  tithe  rent- 
charge  was  to  be  found.  The  subject-matter  is  new,  and  those 
charges  are  being  imposed  upon  it  de  novo.  That  being  so, 
according  to  the  well-known  rules  for  the  interpretation  of  Acts 
of  Parliament,  the  mode  of  recovery  given  must  be  taken  to  be 
the  only  mode  intended  to  exist:  Doe  y.  Bridges  (1);  Gates  v. 
Knight  (2) ;  London,  Brighton,  and  South  Coast  By.  Co.  v.  Watson  (3) 
The  machinery  given  by  the  70th  section  of  the  Act  of  1836  was 
found  to  cause  difficulties,  because  the  rate  in  respect  of  the  tithe 
rent-charge  had  to  be  assessed  on  each  occupation,  and  to  be  col- 
lected from  each  occupier,  which  was  often  a  very  inconvenient 
system  in  the  case  of  a  number  of  small  occupations.  For  that 
reason  s.  8  of  1  Yict.  c.  69  provided  that  the  assessment  might 
be  on  the  owner  of  the  tithe  rent-charge ;  and  then  a  special 
machinery  is  given  for  recovery  of  the  rate  from  one  or  more  of 
the  occupiers  of  the  land.  The  defendants  are  in  a  dilemma; 
either  this  section  does  not  create  any  liability  in  the  owner,  in 
which  case  it  cannot  import  that  the  recovery  is  to  be  by  distress 
on  his  goods ;  or,  if  it  creates  a  liability,  it  is  a  new  one,  for  under 
the  Act  of  1836  the  owner  was  not  liable :  and  then  the  ordinary 
rule  of  construction  applies,  that,  where  a  statute  imposes  a 

(1)  1  B.  &  Ad.  847,  at  p.  859.  (2)  3  T.  R.  442. 

(3)  4  C.  P.  D.  118, 


VOL.  XXIL  QUEEITS  BENCH  DIVISION.  455 

liability  of  this  kind  de  novOy  and  gives  a  special  mode  of  re-       1889 
oovery,  that  is  the  only  mode.    In  s.  70  of  the  Act  of  1836  the    Jjamtlvqr 
words,  **  in  case  the  same  shall  not  be  sooner  paid  by  the  owner/'     xobton 
mnst  mean  ''  voluntarily  paid/'  becanse  under  that  Act  the  owner 
could  not  be  assessed.   The  same  words  occur  again  in  s.  8  of  the 
later  Act,  and  it  is  contended  that  they  shew  that  it  was  not 
contemplated  by  the  legislature  that  the  rates  or  charges  could 
be  previously  satisfied  except  by  their  voluntary  payment  by  the 
owner. 
ChcrnneUf  Q.C.,  in  reply. 

LoBD  EsHEB,  M.B.    In  this  case  the  plaintiff  is  the  owner  of 
a  tithe  rent-charge,  in  respect  of  which  he  has  been  assessed  to 
the  poor-rate.    The  rate  not  being  paid,  the  overseers  obtained  a 
distress  warrant  and  distrained  upon  the  plaintiff's  goods  in 
order  to  levy  the  amount  of  the  rate.    The  plaintiff  contends 
that  he  was  not  liable  to  such  distress :  and  the  question  we  have 
to  determine  is  whether  his  contention  is  correct.    The  subject- 
matter  of  the  rate,  upon  which  the  distress  warrant  issued,  being 
a  tithe  rent-charge,  it  is  to  be  observed  that  under  the  statute  of 
Elizabeth  there  could  be  no  question  of  assessing  any  one  in 
respect  of  a  tithe  rent-charge.    No  one  could  be  assessed  in 
respect  of  such  a  subject-matter  until  the  passing  of  the  6  &  7 
Wm.  4,  c.  71.    That  Act  provides  for  the  creation  of  a  rent- 
charge  in  lieu  of  tithes,  and  that  such  rent-charge  shall  be 
subject,  amongst  other  matters,  to  all  parochial  rates  in  like 
manner  as  the  tithes  commuted  were.    It  was  suggested  by  the 
defendants'  counsel  that,  inasmuch  as  the  tithes  were  previously 
subject  to  be  rated,  and  the  rent-charge  is  in  substitution  for 
them,  it  could  not  be  said  that  the  Act  created  a  new  subject- 
matter  of  rating.    I  do  not  think  that  proposition  can  be  main- 
tained.   The  rent-charge  is  none  the  less  a  new  subject-matter 
because  it  is  in  substitution  for  an  old  subject-matter  which  is 
abolished.    The  Act  is  therefore  introducing  a  new  subject- 
matter  and  providing  that  it  shall  be  assessed  to  the  poor-rate. 
It  goes  on  in  s.  70  to  provide  that  all  rates  to  which  the  rent- 
charge  is  liable  shall  be  assessed  upon  the  occupier  of  the  lands 
out  of  which  it  issues.    The  owner  of  the  rent-charge  is  not  to 
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1889       be  assessed  under  that  legislation.    The  section  then  provides 
Laxpluoh    for  recovery  of  the  rates  ^  in  case  the  same  shall  not  be  sooner 
Komnr.     P^^  ^7  ^®  owner  of  the  rent-charge  for  the  time  being."    It 
Lord E^ MB  ^^''^  ^  ™®  ^^^^  undcr  that  Act  the  owner  is  not  under  any 
direct  liability  to  pay  the  rate.    It  does  not  appear  to  me  that  he 
can  be  sued  for  the  amount  of  the  rate ;  and  there  is  no  provision 
for  the  issuing  of  a  distress  warrant  against  him.    He  is  not 
assessed,  and  the  Act  under  which  distress  warrants  are  granted 
in  the  case  of  ordinary  poor-rates  cannot  be  applied.    If  so,  the 
words  must  mean  simply  ^*  in  case  the  same  shall  not  have  been 
in  fact  paid  by  the  owner  of  the  rent-charge."    In  that  case  the 
section  provides  that  the  rate  may  be  recovered  from  the  occupier 
of  the  land  like  an  ordinary  poor-rate,  viz.,  by  obtaining  a  distress 
warrant  against  him  and  levying  the  amount  upon  his  goods 
under  such  warrant.    Therefore  the  effect  of  the  provision  is  that 
a  new  subject-matter,  viz.,  the  tithe  rent-charge,  is  made  subject 
to  the  rate,  which  is  to  be  assessed  on  the  occupier,  and  that,  if 
the  owner  of  the  rent-charge  does  not  in  fact  pay,  then  the  only 
mode  of  recovery  provided  is  by  distress  warrant  against  the  occn- 
pier  of  the  land.    It  is  apparent  that  such  a  provision  for  recovery 
of  the  rate  is  a  peculiar  form  of  legislation.    The  distress  is  to  be 
upon  a  person  in  respect  of  a  rate  upon  something  in  which  he 
has  no  interest  and  from  which  he  gets  no  benefit    Having  regard 
to  the  terms  of  such  an  enactment  alone,  and  without  reference  to 
any  general  canon  of  construction,  I  should  come  to  the  conclu- 
sion that  the  effect  of  such  a  provision  with  regard  to  a  new 
subject-matter  is  that  the  remedy  so  given  is  meant  to  be  the 
only  remedy.    But  I  agree  with  what  was  said  by  Lord  Tenterden 
in  Doe  v.  Bridges.  (1)    He  there  said,  *'  Where  an  Act  creates  an 
obligation  and  enforces  the  performance  in  a  specified  manner, 
we  take  it  to  be  a  general  rule  that  the  performance  cannot  be 
enforced  in  any  other  manner."   He  appears  to  me  to  have  stated 
that  as  being  a  general  role,  not  as  one  which  is  absolutely  rigid, 
and  may  not  admit  of  special  exceptions:  and,  notwithstand- 
ing criticism  that  has  been  applied  to  what  he  said,  I  think  it 
is  a  good  working  rule  for  getting  at  the  meaning  of  the  legis- 
lature in  the  cases  to  which  it  applies,  and  that  it  is  applicable 

(1)  1  B.  &  Ad.  847,  at  p.  8C9. 
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to  the  legislation  we  have  to  construe  in  this  case.    That  legisla-       1889 
tion  creates  a  new  subject-matter  of  assessment,  and  a  particular    lampluoh 
mode  of  recovery  is  provided ;  and,  if  any  further  reason  be     nootok. 
necessary  to  shew  that  that  is  to  be  the  only  mode  of  recovery, 
it  seems  to  me  that  it  is  to  be  found  in  the  peculiarity  of  the  mode 
of  recovery  given. 

We  then  come  to  the  statute  1  Vict.  c.  69,  s.  8.  I  am  very 
much  disposed  to  think  that  the  provision  there  made  was  in- 
tended to  be  in  substitution  for  that  contained  in  s.  70  of  the 
previous  Act,  and  that  the  word  ^^may"  in  the  section  must 
therefore  be  read  as  equivalent  to  '^  shall : "  but  it  is  not  neces- 
sary to  decide  whether  that  is  so,  for,  assuming  that  the  section 
provides  additional  machinery,  leaving  the  former  provision 
standing,  then  it  no  doubt  enlarges  the  code  of  law  with  regard 
to  rates  and  other  charges  on  tithe  rent-charge  that  existed  in  the 
former  Act :  but  still  I  think  the  two  provisions  must  be  read 
together  as  parts  of  one  and  the  same  code.  The  8th  section 
provides  that  the  rates  may  be  assessed  on  the  owner  of  the  rent- 
charge,  and  that  the  whole  or  any  psgrt  thereof  may  be  recovered 
from  any  one  or  more  of  the  occupiers  of  the  lands  out  of  which 
the  rent-charge  issues,  in  case  the  same  shall  not  be  sooner  paid 
by  the  owner  of  the  rent-charge,  in  like  manner  as  a  poor-rate 
assessed  on  such  occupier  or  occupiers  in  respect  of  such  lands 
may  be  recovered.  The  section  creates  therefore  a  new  obliga- 
tion to  this  extent,  viz.,  that  it  enables  an  assessment  to  be  made 
on  the  owner  of  the  rent-charge ;  but,  though  the  owner  may  be 
assessed,  here  again  the  section  does  not  give  any  right  to  sue 
him  for  the  rate  or  provide  any  other  process  against  him :  a 
mode  of  recovery  is  given,  viz.,  by  distress,  not  against  the  owner, 
but  against  the  occupier  or  occupiers  of  the  land.  Whether  this 
machinery  is  intended  to  be  an  addition  to  or  in  substitution 
for  the  machinery  given  by  the  70th  section  of  the  former  Act, 
the  same  rule  applies.  A  new  obligation  is  created,  and  a  remedy 
is  given  in  the  same  section.  It  seems  to  me  that  under  these 
circumstances  the  same  rule  of  construction  applies,  and  the 
section  must  be  treated  as  a  code  containing  all  the  law  with 
regard  to  the  recovery  in  respect  of  the  new  obligation,  and  that 
there  can  be  no  other  mode  of  recovery  than  that  specified.    For 
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1889       these  reasons  it  seems  to  me  that  the  decision  of  the  learned  judge 
iT.4i«.r.«inr~was  coRect,  and  that  this  appeal  shonld  be  dismissed. 

KOAVQV. 

BowENy  L.J.  This  case  [is  not  altogether  without  difficulty. 
The  question  is  whether,  a  new  obligation  being  created  by  tiie 
Act  of  1887 9  the  procedure  for  recovery  given  by  that  Act»  vise., 
that  against  the  occupier  of  the  land^  is  the  only  procedure* 
To  understand  the  Act  it  is  necessary  to  bear  certain  thinga 
in  mind.  Tithes  were  rateable  under  the  statute  of  Elizabeth, 
and  it  had  become  well-settled  law  that  the  panon  was  to  be 
treated  for  the  purpose  of  rating  under  that  statute  as  the  occu- 
pier of  the  tithes.  Then  came  the  Tithe  Commutation  Act  of 
1836,  which  substituted  the  statutory  xent-charge  for  the  old 
tithes.  Tiiis  Act  contains  certain  provisions,  the  object  of  which 
is  to  bring  the  new  rent-charge  within  the  operation  of  the  taxa- 
tion provided  for  by  the  old  law.  The  question  is  in  what  way  the 
legislature  has  intended  the  procedure  for  this  purpose  to  be 
worked  out.  As  I  have  said,  under  the  old  law  the  parson  wa» 
treated  as  the  occupier  of  the  tithes.  The  new  law,  taking  it  as  a 
whole,  treats  him  as  owner  of  the  tithe  rent-charge.  It  does  not 
use  the  term  **  occupier  **  in  reference  to  the  tithe  rent-charge 
but  in  reference '  to  the  occupier  of  the  land  out  of  whidi  it 
issues. 

By  the  69th  section  of  6  &  7  Wm.  4,  c.  71,  it  is  provided  that 
every  rent-charge  payable  as  aforesaid  instead  of  tithes  shall  be 
subject  to  all  parliamentary,  parochial,  and  county  and  other 
rates,  charges,  and  assessments  in  like  manner  as  the  tithes  com- 
muted for  such  rent-charge  have  heretofore  been  subject.  There^ 
fore  it  is  not  only  poor-rate  to  which  the  new  tithe  rent-charge  is 
made  liable,  but  it  is  also  made  subject  to  all  parliamentary  and 
other  charges  to  which  the  tithes  were  liable.  Then  comes  s.  70. 
The  question  that  arises  is  whether,  on  the  true  construction  of 
that  section,  it  does  not  make  provisions,  which,  in  connection 
with  8.  69,  are  intended  to  be  the  code  on  the  subject ;  providing 
for  liability  in  the  first  place,  then  for  assessment,  and,  in  the 
last  place,  providing  a  complete  procedure,  within  the  four  comers 
of  which  the  mode  of  enforcing  the  liability  is  to  be  found.  It 
seems  to  me  that,  on  the  true  construction  of  the  .section,  it  is 
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intended  to  be  such  a  code.  A  new  liability  being  imposed  1S89 
on  every  rent-charge  payable  under  the  Act,  the  language  of  lahflttgh 
&  70  appears  to  me  nnlntelligible  unless  it  be  regarded  as  form-  j^onoir. 
ing  the  code  of  procedure  on  the  subject.  The  rent-charge  is  the  ^^~l  j 
rent^sharge  of  the  parson ;  but  the  Act  does  not  provide  for  a 
rate  to  be  recovered  from  the  owner.  The  provisions  of  s.  70 
are  quite  inconsistent  with  that  notion.  The  rate  is  not  to  be 
recovered  from  the  owner  of  the  rent-charge,  as  being  a  person  in 
the  position  of  an  occupier  of  tithes,  but  it  is  to  be  recovered  in 
the  first  instance  from  the  occupiers  of  the  land  out  of  which  the 
rent-charge  issues.  So  a  charge  is  created  on  the  property  of 
one  man,  and  the  only  procedure  given  is  against  another  man. 
It  seems  to  me  to  follow  from  the  very  nature  of  this  procedure, 
that  the  section  must  be  looked  on  as  forming  the  code  of  pro- 
cedure on  the  subject,  and  that  no  other  means  of  recovery  can 
be  intended  to  exist  than  the  specific  means  given  by  the  section. 
I  arrive  at  this  conclusion  on  consideration  of  the  history  of  the 
legislation  on  the  subject,  the  nature  of  the  subject-matter,  and 
the  mode  in  which  the  legislation  is  framed.  The  Master  of  the 
Bolls  has  relied  on  a  general  canon  of  construction  with  regard  to 
Acts  of  Parliament.  I  must  say  for  myself  that  I  have  always 
thought  it  difficult  to  lay  down  beforehand  canons  of  construc- 
tion by  reference  to  which  the  objects  of  future  statutes  are  to  be- 
defined.  It  has  always  seemed  to  me  that  it  is  safer  to  abstain 
from  imposing  with  regard  to  Acts  of  Parliament  any  further 
canons  of  construction  than  those  applicable  to  all  documents.. 
It  is  sufficient,  however,  for  the  purposes  of  this  case  to  say  that,, 
without  reference  to  any  general  canon  of  construction,  I  arrive- 
at  the  conclusion  that  the  true  construction  of  the  statute  is  what 
I  have  mentioned. 

Passing  on  to  s.  8  of  1  Yict.  c.  69, 1  think  that  the  true  answer 
was  given  on  behalf  of  the  plaintiff  to  the  argument  that  there 
was  no  real  reason  for  introducing  the  power  to  assess  the 
owner  of  the  rent-charge,  unless  the  construction  contended  for 
by  the  defendants  were  correct.  The  object  appears  to  have 
been  to  provide  a  fresh  machinery  differing  from  that  previously 
provided,  by  which  the  rate  on  the  rent-charge  was  assessed  in 
the  form  of  a  rate  on  each  occupier  of  the  lands  out  of  which 
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the  rent-pharge  issued,  and  so  to  enable  the  amount  of  the  rate 
on  the  tithe  rent-charge  to  be  collected  in  a  more  expeditious 
and  convenient  manner.  This  yiew  explains  the  introduction  of 
the  provision  that  the  rates  may  be  assessed  on  the  owner  of  the 
rent-charge,  and  shews  that  the  introduction  of  those  words  was 
not  intended  to  import  all  the  law  that  existed  with  regard  to 
the  recovery  of  assessments  to  poor-rate  under  the  older  statutes. 
It  seems  to  me  that  s.  8  is  merely  a  section  of  the  code  con- 
tained in  the  Tithe  Commutation  Acts  with  regard  to  the  tax- 
ation and  rating  of  tithe  rent-charge,  and  the  collection  of  the 
charges  thereon. 

Whether  the  machinery  given  by  s.  8  is  additional  to  or  in 
substitution  for  the  machinery  given  by  the  earlier  Act,  it  appears 
to  me  immaterial  for  the  purposes  of  this  case  to  determine.  For 
these  reasons  I  agree  that  the  judgment  below  was  correct. 


Fbt,  L.  J.  I  am  of  the  same  opinion.  Whether  I  approach 
the  enactments  on  the  subject  by  the  light  of  the  working  rule 
of  construction  to  which  the  Master  of  the  Bolls  has  referred,  or 
merely  look  to  the  language  of  the  statutes  themselves,  I  come 
to  the  same  conclusion. as  to  their  meaning,  which  is,  shortly 
stated,  that,  having  created  a  new  subject-matter,  viz.,  the  tithe 
rent-charge,  and  having  imposed  thereon  a  liability  to  taxation, 
they  then  provide  a  machinery  for  the  recovery  of  the  charges 
so  imposed ;  and  that  under  these  circumstances  the  machinery 
so  provided  must  be  considered  as  being  in  the  place  of  the 
machinery  that  exists  in  the  case  of  poor-rates  under  the  ordi- 
nary law.  The  earlier  statute  of  1836  declares  in  s.  69  that 
the  rent-charge  created  under  the  Act  shall  be  subject  to  all  par- 
liamentary, parochial,  and  county,  and  other  rates,  charges,  and 
assessments,  in  like  manner  as  the  tithes  commuted  had  thereto- 
fore been  subject ;  then  comes  s.  70,  which  deals  with  two  things, 
viz.,  the  assessment  of  the  charges  on  the  rent-charge,  and  the 
recovery  of  them.  The  rate  or  other  charge  is  to  be  assessed  not 
on  the  owner  of  the  rent-charge  but  on  the  occupiers  of  the  land 
out  of  which  it  issues,  and  then  the  section  goes  on  to  provide  the 
mode  of  recovery,  which  is  to  be  the  same  as  .that  existing  in  the 
case  of  an  ordinary  poor-rate  on  occupiers  of  Isuid.   Pausing  there. 
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it  seems  to  me  that  there  is  in  the  clause  itself  sufficient  indica-       18S9 


Fry.LJ. 


tion  of  an  intention  to  create  a  code  within  which  is  to  be  found  lamplxtoh 
the  sole  mode  of  recovery  of  the  rates  and  charges  imposed  by  the  xortoh 
Act  upon  the  tithe  rent-charge.  The  subject-matter,  the  tithe 
rent-charge,  is  new ;  and  all  the  charges  and  rates,  whether  par- 
liamentary, or  parochial,  or  otherwise,  to  which  the  rent-charge 
is  to  be  subject,  are  gathered  into  the  scope  of  one  provision,  and 
the  same  remedy  is  given  in  respect  of  them  all,  which  is  the 
same  as  that  which  existed  previously  in  the  case  of  occupiers 
assessed  to  the  poor-rate.  Another  suggestive  circumstance  is 
this :  the  clause  enacts  that  the  poor-rates  may  be  recovered  by 
distress  upon  the  occupier.  It  would  have  been  unnecessary  to 
provide  that  with  regard  to  the  poor-rate,  unless  it  were  intended 
that  this  enactment  should  be  in  substitution  for  any  modes  of 
recovery  existing  under  previous  statutes.  Looking  at  the  clause 
as  a  whole,  I  cannot  help  thinking  that  the  intention  was  to 
create  a  single  system  of  recovery  applicable  to  all  the  rates 
and  charges  imposed  on  the  new  subject-matter  to  come  into 
existence  under  the  Act.  That  such  must  have  been  the  inten- 
tion seems  to  become  still  plainer  when  we  approach  the  later 
Act.  The  8th  section  provides  for  the  assessment  of  the  owner 
of  the  rent-charge,  and  whether  that  mode  of  procedure  is  in- 
tended to  be  additional  to  or  in  substitution  for  that  given  in  the 
earlier  statute  it  is  not  necessary  now  to  decide.  The  provision 
is  followed  by  one  enabling  the  whole  or  any  part  of  the  rate  or 
other  charge  to  be  recovered  from  any  one  or  more  of  the  occu- 
piers of  the  lands  subject  to  the  rent-charge  to  an  extent  not 
exceeding  the  rent-charge  upon  the  occupier's  land  for  the  current 
half-year ;  and  the  contingency  on  which  such  mode  of  recovery 
depends  is  that  the  rate  or  other  charge  '^  shall  not  be  sooner  paid 
by  the  owner  of  the  rent-charge  upon  whom  the  same  shall  be 
assessed.*'  To  my  mind  those  words  contemplate  payment  in  the 
proper  legal  sense  of  the  term.  Now  if  the  defendants'  counsel 
are  right  in  saying  that,  by  the  earlier  statutes,  or  the  earlier 
part  of  the  same  section,  a  remedy  by  distress  is  given  against 
the  owner  of  the  rent-charge,  then  there  ought  to  have  been 
words  providing  not  only  for  payment  by  the  owner,  but  for  his 
having  previously  suffered  distress.     In  the  absence  of  such 


V, 
NOBTOH. 

Fry,  L.J. 


462  QUEEN'S  BENOH  DIVISION.  VOL.  XXIL 

1889  words,  if  the  defendants'  counsel  are  right,  the  section  strictly 
T.Amn.TTnw  interpreted  would  import  that  after  the  rate  had  been  levied  by 
distress  on  the  owner  there  might  still  be  a  distress  on  the 
occupier  of  the  land.  Of  course  such  a  conclusion  would  be 
monstrous ;  the  language  used,  therefore,  seems  to  me  strong  to 
shew  that  the  legislature,  in  stating  the  contingency  on  which 
there  might  be  a  recovery  by  distress  upon  the  occupier,  was 
conscious  that  the  only  mode  in  which  the  rate  or  other  charge 
could  be  previously  satisfied  was  by  voluntary  payment  by  the 
owner,  and  that  no  distress  could  be  levied  upon  him.  All  these 
considerations  produce  in  my  mind  the  very  plain  conclusion 
that,  reading  the  two  statutes  together,  they  form  a  code  of  the 
law  as  to  the  recovery  of  the  rates  or  other  charges  upon  this 
particular  subject-matter,  and  that  it  is  not  intended  that  any 
other  mode  of  recovery  shall  be  implied  under  the  word 
'^  assessed  "  in  the  earlier  portion  of  the  8th  section  of  the  later 
Act  Another  observation  that  occurs  to  me  is  this.  The  argu- 
ment  for  the  defendants  was  based  on  the  word  ^'  assessed  "  in  the 
first  part  of  the  8th  section.  It  was  argued  that  as  soon  as  there 
is  an  assessment  it  follows  that  there  may  be  a  power  of  dis- 
tress against  the  person  assessed.  To  maintain  that  proposition 
reference  was  made  to  the  statutes  43  Elis.  c.  2,  and  17  Geo.  2, 
c.  38.  In  my  opinion  these  enactments  do  not  amount  to  a 
declaration  that,  wherever  a  person  is  assessed  and  has  not  paid, 
there  may  be  a  distress  warrant  against  him.  The  statute  of 
Elizabeth  only  contemplated  the  assessment  of  those  who  under 
it  were  liable  to  contribute  to  the  maintenance  of  the  poor,  and 
gave  a  power  to  issue  distress  against  those  persons  who,  being  so 
liable  to  contribute,  refused  to  do  so.  It  was  essential  to  the 
application  of  the  Act  that  there  should  be  a  person  liable  to 
contribute  under  that  Act  whose  liability  had  been  ascertained 
by  assessment,  and  who  refused  to  contribute.  The  statute  of 
George  II.  merely  enlarges  the  remedy  by  warrant  of  distress 
given  by  the  earlier  Act,  and  uses  words  descriptive  of  the  area 
within  which  the  levy  under  such  warrant  might  be  made.  I 
do  not  think  that  there  is  to  be  found  in  either  Act  any  general 
legislative  declaration  that,  wherever  any  person  assessed  to  a 
poor-rate  does  not  pay  it,  it  may  be  recovered  by  warrant  of 
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against  his  goods.    For  these  reasons  I  agree  that  the       1889 
appeal  should  be  dismissed*  Lampltoh 

Appeal  dismissed.        Nobtov. 

Solicitors  for  plaintiff :   White,  BarreUf  &  Co. 
Solicitors  for  defendants :  PaJmer  &  Bull,  for  Scvdamore  & 
Brennan, 

£•  li. 


THE  QUEEN  v.  LAMBOUBN  VALLEY  RAILWAY  COMPANY.  1888 

Jfov.20. 


MandamiM — Prwogaiive  Writ — Railway  Company — TroMfer  of  Shares — 

Befusal  to  register — Bemedy  hy  Actum. 

A  shareholder  in  a  railway  company  made  a  real  and  absolute  transfer  of  his 
shares  for  a  nominal  consideration  to  an  insolvent  person  in  order  to  avoid 
liability  for  future  calls.  The  company  refused  to  register  the  transfer.  A 
rule  nisi  for  a  prerogative  writ  of  mandamus  to  compel  the  company  to  register 
the  transfer  having  been  granted : — 

Eddy  that  inasmuch  as  the  prosecutor  had  another  specific  and  sufficient 
remedy,  viz.,  by  action  of  mandamus,  the  prerogative  writ  ought  not  to  issue, 
and  the  rule  must  be  discharged. 

BxTiiE  calling  on  the  Lamboum  Valley  Eailway  Company  to 
shew  cause  why  a  writ  of  mandamus  should  not  issue  directed  to 
them  commanding  them  forthwith  to  register  a  transfer  of  495 
shares  of  101.  each  in  the  said  company  from  Henry  Hippisley 
to  Walter  Aubrey  White. 

It  appeared  from  affidavits  that  the  prosecutor  became  a 
director  and  holder  of  shares  in  the  defendant  company,  which 
was  incorporated  by  the  Lamboum  Valley  Bailway  Act,  1883. 
The  period  within  which  the  railway  was  to  be  made  was  fixed 
by  the  Act  at  five  years.  The  railway  was  not  made,  and  a  pro- 
posal by  the  company  to  apply  to  Parliament  for  a  bill  to  extend 
the  time  for  the  construction  of  the  line  was  opposed  by  the 
prosecutor.  The  bill  was,  howeYer^  presented  and  passed,  and  a 
contract  was  entered  iiito  for  the  construction  of  the  line,  where- 
upon the  prosecutor,  desiring  to  withdraw  from  the  company  and 
under  legal  adyice,  executed  an  absolute  transfer  of  his  shares, 
for  a  nominal  consideration,  to  one  White,  a  stockbroker's  clerk, 
practically  insolvent.    The  transfers  were  tendered  to  the  secre- 
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1888       tary  of  the  company  for  registration,  but  he  refosed  to  register 
The  Qukev  them. 
LAMBoum       ^^  ^^  conceded  by  the  prosecutor  that  the  transfer  was  made 

Valley     to  avoid  liability,  but  he  maintained  that  the  transfer  was  bona 
Bailwat  CJo,  •' 

fide  and  without  any  reservation  of  right  or  interest,  and  he  and 
the  transferee  offered  themselves  in  court  for  cross-examination 
on  their  affidavits,  but  the  defendant  company  declined  to  cross- 
examine  them. 

Firilay,  Q.C.,  and  MeCall,  shewed  cause.  The  prosecutor  has 
no  right  to  transfer  his  shares  to  a  pauper.  The  Court  will  not 
compel  the  registration  of  a  transfer  made  merely  to  avoid 
liability.  The  transfer  is  not  real,  it  is  only  for  a  nominal  con- 
sideration, and  if  the  company  prospered  and  the  shares  became 
•  valuable  the  prosecutor  would,  no  doubt,  insist  on  a  re-transfer. 

[He  referred  to  De  Passes  Case  (1) ;  Hyam's  Case  (2) ;  Costello'a 
Case  (3) ;  King's  Case.  (4)] 

Secondly,  the  prerogative  writ  of  mandamus  is  discretionary, 
and  the  Court  should  refuse  it  in  such  a  case  as  the  present  one : 
Beg.  V.  Liverpool,  Manchester,  and  Newcasth^ponrTyne  Bailway 
Co.  (5) 

The  transfer  is  not  completed  and  may  be  impeached :  See  per 
Lord  Westbury :  In  re  European  Assurance,  lAoyd's  Case  (6),  cited 
in  Chadwyck  Healey  on  Company  Law,  2nd  ed.  p.  77.  The 
transfer  is  not  complete  until  registration.  Again,  the  prosecutor 
has  another  specific  remedy  by  action  of  mandamus. 

Bosanquet,  Q.C.,  and  aBecJcett  Terrell,  in  support  of  the  rule. 
The  prosecutor  desired  to  withdraw  from  the  railway  not  to 
escape  any  past  liability,  but  to  avoid  future  liabilities  which  the 
company  might  incur  against  his  will.  He  was  entitled  to  do  so 
by  transfering  his  shares,  even  to  a  pauper.  The  cases  cited  on 
the  subject  are  considered  and  the  result  of  them  is  stated  in 
Lindley  on  Partnership,  4th  ed.  at  pp.  701,  1403,  to  be  that 
*^  where  no  restriction  on  the  right  to  transfer  Qxists  a  transfer  to 
a  pauper  in  order  to  escape  from  liability  is  valid  and  cannot  be 

(1)  4  De  G.  &  J.  544.  (4)  Law  Hep.  6  Ch.  196,  at  p.  203. 

(2)  1  De  G.  F.  &  J.  76.  (5)  21  L.  J.  (Q.B.)  284. 

(3)  2  De  G.  F.  &  J.  302.  (6)  Reilly's  Eur.  Arb.  R.  44. 
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prevented."    It  cannot  be  contended  that  the  transfer  was  not       isss 
absolute  and  real.    He  has  a  statutory  right  to  have  the  transfer  thbQukbn 
registered.    By  the  Companies  Clauses  Act,  1845  (8  Vict.  c.  16),    L^JJj^^yj^ 
8.  15,  a  duty  is  imposed  on  the  secretary  of  the  company  to     Valley 
register  the  transfer.    The  direct  and  only  mode  of  enforcing 
that  duty  is  by  mandamus :  Norris  y.  Irish  Land  Co.  (1) ;  Beg.  v. 
Shropshire  Union  Co.  (2) 

Cur.  adv.  vuU. 

1888.  Nov.  20.  Pollock,  B.  This  was  an  application  on 
behalf  of  Mr.  Hippisley  for  a  prerogative  writ  of  mandamus  to 
issue  to  the  defendants,  requiring  them  to  register  the  transfer 
of  495  shares  in  their  company  which  had  been  transferred  by 
him  to  one  White,  who  was  clerk  to  a  stockbroker. 

The  motion  was  resisted  upon  the  grounds:  first,  that  the 
transfer  of  the  shares  in  question  was  not  a  real  transaction ;  and 
secondly,  that  the  transferee  was  a  person  in  insolvent  circum- 
stances. Lastly,  it  was  contended  that  the  granting  of  a  writ 
of  mandamus  being  discretionary,  the  Court  ought  not  to  grant 
the  present  application,  there  being  other  remedies  open  to 
him. 

Our  decision  upon  the  last  contention  renders  it  unnecessary 
to  state  our  opinion  as  to  the  first  two  questions ;  but  I  think  it 
is  right  to  say  that  as  the  matter  now  rests  upon  the  affidavits,  I 
have  come  to  the  conclusion  that  the  transfer  was  real  in  the 
sense  that  it  was  intended  to  effect  an  out-and-out  assignment  to 
the  transferee,  and  that  there  was  no  covert  agreement  or  under- 
standing to  the  contrary ;  but  I  think  it  equally  clear  that  the 
transferee  was  a  man  who  was  practically  insolvent,  and  that  he 
would  be  quite  unable  to  pay  any  calls  which  might  hereafter  be 
made  in  respect  of  the  said  shares. 

Under  these  circumstances  the  transfer  is  one  which  ought  to 
be  upheld  by  the  Court. 

Counsel  cited  Hyam^s  Case  (3),  Costdlo^s  Case  (4),  Be  Passes 
Case  (5),  and  King^s  Case  (6);   and  although  the  individual 

(1)  8  E.  &  B.  612.  (4)  2  De  G.  F.  &  J.  302. 

(2)  Law  Bep.  8  Q.  B.  420.  (5)  4  De  a.  &  J.  644. 

(3)  1  De  G.  F.  &  J.  76.  (6)  Law  Bep.  6  Ch.  19C. 
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1888        opinion  expressed  by  some  of  the  learned  judges  varieSy  these 

Thb  QuxnT  anthorities  in  substance  support  the  proposition  that  if  the 

Lamboxjbn    ^"^^^"^^  ^  ^^>  ^*  ^^1  ^  upheld,  although  it  be  made  to  a  mere 

Yallbt     pauper,  and  for  the  avowed  purpose  of  relieving  the  transferor 

'  from  any  future  liability. 

It  is  only  fair  to  the  applicant  in  the  present  case  to  add  that 
he  was  not  a  promoter  of  the  company,  nor  did  he  seek  to  avoid 
liability  for  expenses  already  incurred ;  but  he  transferred  the 
shares  in  question  because  he  was  opposed  to  an  application 
being  made  to  parliament  for  the  enlargement  of  the  time 
already  allowed  for  the  making  of  the  line. 

With  respect  to  the  last  objection  which  has  been  made  to  the 
granting  of  a  mandamus,  a  question  of  some  piaotical  importance 
arises,  and  it  was  for  the  consideration  of  this  that  we  took  time 
to  consid^  what  our  judgment  should  be. 

There  is  no  doubt  that  the  granting  of  a  prerogative  writ  of 
mandamus  is  discretionary,  and  the  rule  by  which  we  ought  to 
be  governed  is  well  established.  In  Blackstone's  Commentaries, 
vol.  iii.,  p.  110,  it  is  stated  that  a  mandamus  is  '^  a  high  preroga- 
tive writ,  of  a  most  .  •  .  remedial  nature,"  and  ^  issues  in  all 
cases  where  the  party  hath  a  right  to  have  anything  done,  and 
hath  no  other  specific  means  of  compelling  its  performance.'*  la 
Bex  V.  Bank  of  England  (1)  Lord  Mansfield  said :  **  When  there 
is  no  specific  remedy  the  Court  will  grant  a  mandamus  that 
justice  may  be  done."  These  words  were  amplified  by  Lord 
Esher,  M.B.,  in  the  recent  case  of  In  re  Nathan  (2),  where  he  said 
that  they  meant,  **  Where  there  is  no  specific  remedy,  and  by 
reason  of  the  want  of  that  specific  remedy  justice  cannot  be  done 
unless  a  mandamus  is  to  go,  then  a  mandamus  will  go." 

Until  the  year  1854  no  specific  remedy  existed  whereby  the 
registry  of  a  transfer  of  shares  in  a  public  company  could  be 
enforced ;  and  it  being  considered  that  the  proper  registration  of 
such  transfers  was  a  duty  of  a  public,  or  quasi-public  character 
this  Court  from  time  to  time  has  directed  that  a  peremptory  writ 
of  mandamus  shall  issue  to  enforce  its  discharge. 

In  1849,  when  Lord  Denman  presided  in  this  court,  a  rule  for 
such  a  mandamus  was  granted  in  the  case  of  Beg.  v.  Londonderry 

(1)  2  Doug.  624,  at  p.  526.  (2)  12  Q.  B.  D.  at  p.  473. 
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and  Coleraine  By.  Co.  (1),  and  again  in  1856,  when  Loid  Camp-       1888. 
bell  was  Chief  Justice,  a  similar  role  was  granted  in  Beg.  y.  TmOym 
Oeneroi  Oemetery  Go.  (2) ;  but  in  both  these  cases  the  role  was    i^^j^^jmf 
discharged  on  the  merits,  and  the  point  now  nnder  discussion  _  Valley 

does  not  appear  to  have  been  taken  or  alluded  to  by  the  Court.        

It  will  be  observed  that  the  last  of  these  cases  occurred  after 
the  passing  of  the  Common  Law  Procedure  Act,  1854,  but,  as 
I  have  already  said,  the  objection  was  in  no  way  raised  or 
discussed. 

The  Common  Law  Procedure  Act,  1854,  by  s.  68  enables  a 
plaintiff  to  claim  in  any  action  a  writ  of  mandamus  **  command* 
ing  the  defendant  to  fulfil  any  duty  in  the  fulfilment  of  which 
the  plaintiff  is  personally  interested."  This  provision  was  re- 
pealed by  46  &  47  Yict  c.  49,  s.  4,  sched.  But  in  substance  it 
is  re-enacted  by  the  Judicature  Act,  1873,  s.  25,  subs.  8,  and 
Order  Lm. 

This  does  not  take  away  from  the  Court  a  jurisdiction  which  it 
has  long  possessed,  but  the  effect  of  it  ought  to  be  taken  into 
consideration  when  the  discretion  of  the  Court  comes  to  be  exer- 
cised. Since  the  passing  of  this  Act  it  cannot  be  said  that  the 
plaintiff  has  no  specific  remedy  to  enforce  the  right  which  he 
says  has  been  denied  to  him  in  the  present  case.  Moreover,  it  is 
to  be  observed  that  at  the  present  time  when  the  number  of 
registered  public  companies  which  exist  for  the  purpose  of  com- 
merce and  otherwise  has  been  increased  more  than  a  hundredfold, 
the  duty  of  pioperly  keeping  the  register  of  shareholders  belong- 
ing to  each  company  can  scarcely  be  considered  to  be  as  much  a 
duty  of  a  public,  or  quasi-public  character  as  it  was  in  years 
gone  by  when  such  companies  were  less  numerous. 

But  the  question  is  not  without  authority :  in  Beg.  v.  Lords 
CkmmimonerB  of  the  Treamry  (3)  Lord  Campbell,  C.J.,  said : 
**  The  right,  if  it  exists,  is  a  legal  right ;  and  there  is  no  efficient 
remedy  without  the  aid  of  this  prerogative  writ ;"  and  in  In  re 
Barlow  (4)  Hill,  J.,  said :  '^  It  is  well  settled  that  where  there  is 
a  remedy  equally  convenient,  beneficial,  and  effectual,  a  manda* 
mus  will  not  be  granted."      These  dicta  were  referred  to  by 

(1)  13  Q.  B.  998.  (3)  16  Q.  B.  357,  at  p.  361. 

(2)  6  E.  &  B.  415.  (4)  30  L.  J.  (Q.B.)  271. 
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1888        Fieldy  J.y  in  Beg.  v.  Begistrar  of  Joint  Stock  Companies  (1),  who 

TiaQuisM~  added :  **  We  haye  therefoie  to  see  whether  or  not  there  is  a 

j^^^j^^^    remedy  equally  beneficial  with  this  remedy  of  mandamns.    My 

Vallst     own  opinion  is,  that  this  prerogative  writ  is  a  most  inconvenient 

—  remedy,  though  less  so  than  formerly.  There  is  at  first  a  mlo 
that  it  do  issue,  and  then  a  return  would  have  to  be  made  to  it ; 
and  the  question  to  be  settled  could  not  be  decided  without  mnch 
delay."  In  this  case  the  Court  held  that  the  remedy  of  a  writ  of 
mandamus  will  not  be  granted  where  there  is  another  remedy, 
equally  convenient  and  effectual,  open  to  the  applicant  at  the 
time  when  it  becomes  necessary  to  resort  to  one  or  other  of  such 
remedies,  and  I  entirely  agree  in  the  remarks  made  by  Field,  J. 
In  the  case  of  In  re  Nathan  (2),  to  which  I  have  already 
referred,  this  Court  having  granted  a  mandamus  to  the  Commis- 
sioners of  Inland  Bevenue  to  pay  to  the  applicant  certain  duty 
which  he  alleged  he  had  overpaid,  the  Court  of  Appeal  reversed 
the  decision  upon  the  ground  that  the  proper  remedy  was  by  peti- 
tion of  right.  The  principle  by  which  the  Court  should  be 
governed  in  these  cases  was  fully  discussed  by  Lord  Esher,  M.B., 
and  by  Bowen,  L.  J.,  and  the  latter  in  giving  judgment,  at  p.  478, 
said :  **  A  writ  of  mandamus,  as  everybody  knows,  is  a  high  pre- 
rogative writ,  invented  for  the  purpose  of  supplying  defects  of 
justice.  By  Magna  Charta  the  Crown  is  bound  neither  to.  deny 
justice  to  anybody,  nor  to  delay  anybody  in  obtaining  justice.  If, 
therefore,  there  is  no  other  means  of  obtaining  justice,  the  writ  of 
mandamus  is  granted  to  enable  justice  to  be  done.  The  proceed- 
ing, however,  by  mandamus,  is  most  cumbrous  and  most  expen- 
sive ;  and  from  time  immemorial  accordingly  the  Courts  have 
never  granted  a  writ  of  mandamus  where  there  was  another  more 
convenient  or  feasible  remedy  within  the  reach  of  the  subject.'* 

In  the  course  of  the  argument  we  were  referred  to  the  case 
of  Beg.  V.  Shropshire  Union  Company.  (3)  In  this  case,  which 
occurred  in  1873,  the  Court  of  Exchequer  Chamber,  overruling 
the  Court  of  Queen's  Bench,  ordered  that  a  mandamus  should  go 
to  the  defendant  company  upon  an  application  similar  to  the 
present  one,  the  point,  however,  with  which  we  are  now  dealing 

(1)  21  Q.  B.  D.  131,  at  p.  135 ;  (2)  12  Q.  B.  D.  461. 

57  L.  J.  (Q.B.)  433,  at  p.  437.  (3)  Law  Rep.  8  Q.  B.  420. 
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was  not  taken,  and  it  seems  probable  from  the  report  of  the  case        isss 
that  the  parties  were  anxious  to  raise  the  question  at  issue  by  "T     ~ 

^  ^  •'    The  Qukbn 

special  case,  and  so  agreed  to  the  mandamus.  v. 

For  these  reasons  I  think  that  the  order  nisi  for  a  mandamus,     vallit 
should  be  discharged,  and  with  costs.  Railway  Co. 

Manistt,  J.  After  the  exhaustive  judgment  pronounced  by 
my  learned  Brother,  I  might  content  myself  with  stating  simply 
that  I  concur  in  the  result.  I  am,  however,  anxious  that  it  should 
be  understood  that  I  found  my  judgment — not  on  the  merits 
or  demerits  of  the  case,  but — on  the  sole  point  that  this  is  a  case 
in  which  the  prerogative  writ  of  mandamus  ought  not  to  go. 
Numerous  authorities  establish  the  proposition  that  the  Queen's 
Bench  Division,  which  alone  has  power  to  grant  the  writ,  ought 
not  to  grant  it  if  the  applicant  has  another  and  sufScient  remedy 
by  action. 

Por  more  than  a  century  the  authorities  have  been  uniform 
on  the  subject.  In  Bex  v.  Bishop  of  Chester  (1)  it  was  laid 
down  as  an  invariable  rule  ;  see  also  Blackstone's  Commentaries, 
7th  ed.,  p.  631,  note  (i)  ;  Beg.  v.  Powell  (2),  and  the  judgment3 
of  Brett,  M.B.,  and  Bowen,  L. J.  in  In  re  Nathan  (3),  in  which 
it  was  held  that  a  petition  of  right  was  a  sufficient  remedy. 

In  1854,  a  remedy  which  did  not  exist  before  was  given  by  the 
legislature,  viz.  an  action  of  mandamus,  which  is  in  fact  for  a 
decree  ordering  the  performance  of  the  duty  which  the  Court 
thinks  ought  to  be  done,  and  is  a  more  convenient  proceeding 
than  by  the  prerogative  writ.  On  that  ground  only,  and  without 
entering  into  the  question  whether  the  secretary  of  the  company 
was  bound  to  register  the  transfer — for  that  is  the  question  to  be 
tried — I  am  of  opinion  that  this  rule  should  be  discharged  with 
costs. 

Bule  discharged  voith  costs. 

Solicitor  for  prosecutor :  Heggerty. 

Solicitors  for  defendants :  Le  Brasseur  dt  Ojkley. 

(1)  1  T.  R.  396.  (2)  1  Q.  B.  352 

(3)  12  Q.  B.  D.  461. 

J.  R. 
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1889  In  re  THE  SHEFFIELD  AliTO  SOUTH  YORKSHIRE  PERMANENT 

Jan,  18.  BUILDINa  SOCIETY  IN  LIQUIDATION. 

Building  Society — Subeeription  Shares — Withdratwd —  Winding-up — LiahUity 
of  WUhdravm  Memhen—37  db  38  VicL  c.  42,  s.  14—25  <fe  26  VicL  c  89, 
«.  200. 

By  the  BuUding  Societies  Act,  1874  (37  Ss  38  Vict,  c  42),  s.  14,  the  liabUity 
of  aDy  member  of  any  society  under  the  Act  in  respect  of  any  shares  upon 
which  no  advance  has  been  made  shall  be  limited  to  the  amoimt  actually  pidd 
or  in  arrear  on  such  share. 

By  s.  16  the  rules  of  every  such  society  shall  set  forth  "(4)  the  terms  upon 
which  shares  may  be  withdrawn." 

By  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  200,  '*  in  the  event  of 
an  unregistered  company  being  wound  up,  every  person  shall  be  deemed  to  be  a 
contributory  who  is  liable  at  law  or  in  equity  to  pay  or  contribute  to  the  pay- 
ment of  any  debt  or  liability  of  the  company." 

Members  of  a  building  society  incorporated  under  the  Buildiug  Societies  Act, 
1874,  who  had  investing  shares  payable  by  monthly  subscriptions,  and  upon 
which  no  advance  had  been  made,  gave  due  notice  of  withdrawal  and  received 
the  estimated  amount  of  their  shares  under  the  rules  of  the  society  before  the 
shares  were  fully  paid  up  or  matured.  The  society  was,  within  a  year  after- 
wards, wound  up  in  the  county  court,  under  the  winding-up  clauses  of  the 
Companies  Acts,  and  the  judge,  on  the  application  of  creditors,  made  an  order 
declaring  that  holders  of  such  shares  not  matured  at  the  commencement  of  the 
winding-up  were,  notwithstanding  withdrawal,  liable  to  contribute  to  the  assets 
of  the  society  to  the  extent  to  which  their  shares  were  **in  arrear"  at  the 
commencement  of  the  winding-up,  and  that  the  extent  to  which  such  shares 
should  be  deemed  to  be  in  arrear  was  the  extent  of  the  total  amount  of  sub- 
scriptions which  became  payable  prior  to  the  winding-up,  together  with  fines 
and  interest  :-^ 

Held,  that  the  order  was  wrong,  for  that,  on  withdrawal  of  their  shares,  the 
holders  ceased  to  be  members  of  the  society,  and  no  amount  was  'Mn  arrear*' 
within  s.  14  of  the  Building  Societies  Act,  1874,  and  that  they  were  not  liable 
"  at  law  or  in  equity  "  to  contribute  to  its  debts  within  the  meaning  of  s.  200 
of  the  Companies  Act,  1862. 

Appeal  from  Sheffield  Gounty  Conrt 

The  Sheffield  and  South  Yorkshire  Permanent  Building  So- 
ciety was  incorporated  under  37  &  88  Yict  c.  42  (the  Building 
Societies  Act,  1874).  Its  rules,  made  in  pursuance  of  the  Act, 
proyided  that  the  shares  of  the  society  should  be  of  two  classes, 
investing  shares,  and  advanced  shares ;  that  there  should  be  two 
kinds  of  investing  shares,  viz.,  subscription  shares,  and  paid- 
up  shares;  that  the  monthly  subscriptions  payable  upon  the 


VOL.  XXLL  QUEENnS  BlfiNOH  DIYISIOK.  47J 

inyesting  shares*  to  mature  at  certain  prescribed  periods  of  years       I88d 
Tarying  from  fiye  to  ten  years,  should  be  certain  prescribed       Ihbi 
sums,  and  as  to  ^withdrawals,"  by  role  42  ''any  investing   ^ro^^^ 
member,  on  giving  ten  da3rs'  notice  in  writing  previons  to  the  p^i^^L 
first  Monday  in  any  month,  may  withdraw  the  whole  or  any    Building 
part  of  the  amount  due  to  him.    The  amount  payable  on  ordinary 
shares  shall  be  according  to  a  scale  at  the  end  of  these  rules. 
Bule  43.  The  amount  payable  on  paid-up  shares  shall  be  the 
amount  paid  in  by  the  investor  with  compound  interest  thereon 
at  such  rate  not  exceeding  five  per  cent,  calculated  yearly  as 
the  board  may  from  time  to  time  determine ; "  ^  Bule  44.  The 
directors  shall  have  power  to  limit  the  amount  that  shall  be  with- 
drawn in  any  month,  and,  in  case  of  such  limitation,  withdrawals 
shall  be  paid  in  rotation  according  to  priority  of  notice.'*    At  the 
end  of  the  rules  was  a  ''  Schedule  of  Forms  '*  including  a  **  Table 
shewing  the  amount  payable  per  lOOZ.  upon  withdrawn  shares  for 
5,  6,  7, 8,  9  and  10  years*  terms,  providing  all  subscriptions  and 
fines  are  duly  paid,"  and  after  setting  out  the  respective  amounts, 
it  was  provided  that  if  a  member  should  ^  withdraw  his  share  *' 
in  the  course  of  a  year  the  sum  set  down  at  the  close  of  the  last 
year  should  be  payable  with  interest  thereon  at  5  per  cent., 
together  with  any  monthly  subscriptions  subsequently  paid. 

The  appellants  were  unadvanced  investing  members  of  the 
society,  but  gave  due  notice  and  withdrew  before  their  shares 
attained  maturity.  Within  a  year  afterwards,  proceedings  for 
winding-up  the  society,  under  the  winding-up  clauses  of  the 
Companies  Act,  1862,  were  taken  in  the  county  court,  and  liqui- 
dators were  appointed.  Upon  an  application  made  on  behalf  of 
the  depositors  in  and  creditors  of  the  society,  the  county  court 
judge  made  an  order  declaring,  inter  alia,  that  all  persons  holding 
subscription  investing  shares  in  the  society  not  fully  paid  up  or 
matured  at  the  date  of  the  commencement  of  the  winding-up 
were  liable  to  contribute  to  the  assets  of  the  society  to  the  extent 
to  which  such  shares  were  at  such  date  in  arrear,  and  to  be  settled 
in  the  list  of  contributories  of  the  society  accordingly,  notwith- 
standing that  such  persons  might,  prior  to  the  commencement  of 
the  winding-up,  have  given  notice  under  the  rules  of  the  society 
to  withdraw  the  whole  or  any  part  of  the  amounts  due  to  them 


472  QUEEN'S  BENCH  DIVISION.  VOL.  XXIL 

1889       in  respect  of  such  shares,  and  had  actually  withdrawn  such 
j^s^       amounts.   And  that  the  extent  to  which  such  subscription  inyest- 
^^g^[^   ing  shares  not  fully  paid  up  or  matured  should  be  deemed  to 
Y0BK8BIBE   be  in  arrear  was  the  extent  of  the  total  amount  of  the  subscrip- 
BuiLBiNa    tions  which,  under  or  by  yirtue  of  rule  37,  and  haying  regard  to 
the  term  of  years  for  which  the  shares  were  taken,  became  pay- 
able in  respect  of  such  shares  prior  to  the  commencement  of  the 
winding-up  of  the  society  (without  regard  to  any  notice  given 
under  rule  42),  together  with  the  fines  and  interest  (if  any) 
payable  in  respect  of  such  shares,  less  the  amounts,  if  any,  of  the 
subscriptions  paid  in  respect  of  such  shares.    And  it  was  ordered 
that  all  persons  so  holding  such  subscription  inyesting  shares 
should  be  forthwith  settled  on  the  list  of  contributories  of  the 
society  to  the  extent  of  their  liability  as  therein  before  declared. 

1889.  Jan.  17.  Buckley ^  Q.O.,  and  Uj>john,  for  the  appellants. 
So  much  of  the  order  of  the  county  court  judge  as  declared  that 
the  appellants  were  liable  as  contributories  was  wrong.  The 
Building  Societies  Act,  1874  (37  &  38  Vict  c.  42),  by  s.  14  Umits 
the  liability  of  any  member  in  respect  of  any  share  upon  which 
no  advance  has  been  made  to  the  amount  actually  paid  or  **  in 
arrear  "  on  such  share.  The  appellants  had  ceased  to  be  members, 
and  no  amount  was  **  in  arrear  "  on  their  shares  within  the  meaning 
of  that  section.  They  had  duly  withdrawn  before  the  commence- 
ment of  the  winding-up,  and  had  no  further  right  to  any  profits 
or  bonus.  Sect.  16  enacts  that,  the  rules  of  every  society  shall 
set  forth,  inter  alia,  **  (4)  The  terms  on  which  shares  may  be 
withdrawn  "  and  the  rules  headed  **  Withdrawal "  set  forth  those 
terms  accordingly.  It  is  true  that  in  rule  42  the  expression  used 
is  that  a  member  may  withdraw  the  **  amount "  due  to  him,  but 
it  is  evident  from  the  Schedule  of  Forms  specifying  the  amount 
payable  upon  '' withdrawn  shares"  and  the  proviso  in  case  a 
member  *'  withdraw  his  shares,"  that  the  ''withdrawal  of  shares  *' 
is  intended.  No  suggestion  that  the  withdrawal  was  otherwise 
than  bona  fide  has  been  made.  The  observations  of  Lord  Selbome 
in  BrounUie  v.  Bttsaell  (1)  which  were  referred  to  by  the  county 
court  judge  do  not  support  his  judgment. 

(1)  8  App.  Oai.  236,  at  p.  247. 
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Ghro8vencr  Woods,  for  the  respondents.     The  appellants  are       18S9 
liable  to  the  creditors  of  the  society.    Even  before  the  Building       ihbb 
Societies  Act  of  1874  there  was  a  borrowing  power  in  snch  a   j^g|^^ 
society,  and  the  members  were  liable  for  loans,  and  under  the    Tobxbhibb 
ordinary  kw  a  member  was  in  the  position  of  a  partner,  who    BuiLDma 
could  not  get  rid  of  liability  by  withdrawing  his  capitaL    The 
distinction  between  the  liability  to  creditors  and  the  liability  of 
the  members  inter  se  was  recognised  by  Sir  W.  Page  Wood,  Y.C, 
In  re  Doneaster  Permanent  Building  Society  (1)  and  In  re  Pro^ 
femonal  Commercial  and  Industrial  Benefit  Building  Society  (2), 
such  a  society  seems  to  have  been  treated  as  one  of  unlimited 
liability  to  external  creditors.    Then  as  to  the  Act  of  1874,  rule 
60  specifies  the  amount  of  monthly  repayments^  and  rule  61  ex- 
pressly declares  that,  ^  The  borrowing  members,  in  consideration 
of  the  aboTO  payments,  shall  not  be  responsible  for  expenses  of 
management,  nor  for  any  losses  which  the  society  may  incur," 
and  therefore  implies  that  the  investing  members  will  be  liable. 
No  doubt  it  may  be  said  that  withdrawing  members  would  not 
te  entitled  to  a  share  of  profits,  but  they  would  if  their  shares 
matured. 

The  wiuding-up  provisions  of  the  Companies  Acts,  1862,  and 
1867,  are  applicable  to  societies  registered  under  the  Building 
Societies  Act,  1874 :  Andrew  v.  Swansea  Cambrian  Benefii  BuHdr 
ing  Society  (3) ;  and  by  Part  YII.  of  the  Companies  Act,  1862, 
s.  199,  any  partnership  or  association  of  more  than  seven 
members  and  not  registered  under  this  Act,  and  thereinafter 
included  in  the  term  **  imregistered  company,"  may  be  wound  up 
tinder  this  Act,  and  all  the  provisions  of  this  Act  with  respect  to 
winding-up  shall  apply  to  such  company,  with  certain  exceptions 
not  material  in  the  present  case.  This  society  consists  of  more 
than  seven  members.  By  s.  200,  in  the  event  of  an  unregistered 
company  being  wound  up  every  person  shall  be  deemed  to  be  a 
contributory  who  is  liable  at  law  or  in  equity  to  pay  or  contri* 
bute  to  the  payment  of  any  debt  of  the  company  or  to  the 
payment  of  any  sum  for  the  adjustment  of  the  rights  of^the 
members  amongst  themselves. 

(1)  Law  Rep.  3  Eq.  158,  at  p.  170 ;         (2)  Law  Rep.  6  Ch.  866. 
Law  Rep.  4  Eq.  679,  at  pp.  586-7.  (3)  50  L.  J.  (Q.B.)  428. 
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1889  AthiaMon,  Q.C.9  and  Barker^  for  the  liquidators,  did  not  argue. 

Iku  Ujjfohn,  in  reply.     The  question  as  to  withdrawing  members 

iOHDSaDOT   ^^  ^^^  ^^®  ^^  ^^  cases  dted.    The  society  is  not  a  partnetship 

p  ^'^^mr   but  is  a  body  corporate,  and  the  indiTidual  members  are  not 

BuiLDUfo    "  liable  at  law  or  in  equity  "  fox  its  debts,  and  therefore  s.  200  of 

the  Companies  Act,  1862,  is  inapplicable.    The  creditors  must 

have  recourse  to  the  assets  of  the  corporation.    Sect  14  of  the 

Buildings  Societies  Act,  1874,  does  not  apply,  because  the  af^pel- 

lants  have  withdrawn  and  ceased  to  be  members ;   but^  even 

assuming  that  it  applied,  they  would  only  be  liable  to  the  amount 

of  subscriptions  ''in  arrear,"  and  none  were  in  arrear.    It  would 

be  absurd  to  suppose  that  a  member  who  had  duly  imi  up  kis 

subscriptions  should  be  liable .  to  pay  the  amount  again  while  a 

m^nber  in  defi^ult  would  only  hare  to  contribute  the  amount  in 

arrear.  ^^        ,        , 

Cur.  adv.  vuU. 

Cave,  J.    This  is  an  appeal  from  the  decision  of  the  county 
court  judge,  who  was  asked  to  make  an  order  with  respect  to  the 
liability  of  certain  persons  who  had  at  one  time  been  members  of 
the  Sheffield  and  South  Yorkshire  Permanent  Building  Society. 
Ther^  is  reason  to  suppose  that  the  assets  of  the  society  will  not 
fiay  the  debts ;  and,  consequently,  there  is  a  desire  to  make  every 
-one  who  can  pay  liable  for  the  debts  of  the  society.  It  is  a  build- 
ing society  formed  under  the  Building  Societies  Act,  1874,  and  by 
that  Act  is  incorporated,  with  a  perpetual  succession  aud  common 
■seal  and  all  the  incidents  of  a  corporation.    By  the  intdmal 
arrangements  of  the  society  there  are  investing  members  and 
advanced  members.    An  investing  member  subscribes  for  a  loan 
of,  say,  1002.,  on  the  tenns  of  paying  the  amount  of  subscriptions 
in  five  or  more  years  up  to  ten ;  and  his  subscriptions  aro  so 
adjusted  that  at  the  end  of  a  specified  time  he  will  have  paid  a 
sum  wl^ch,  with  compound  interest,  will  make  up  1002.,  or,  if  he 
likes,  he  may  pay  money  down  at  once  so  that  at  the  end  of  the 
time  he  will,  in  the  shape  of  the  sum  paid  down  and  compound 
interest,  have  paid  1002.    Then  there  are  **  advanced  members," 
who  have  the  amount  of  their  shares  lent  to  them,  and  who  give 
a  mortgage  on  their  property  for  the  advances,  and  pay  off  the 
advances  by  subscriptions,  so  that  at  the  end  of  a  certain  time 
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ttiey  have  zopaid  the  advances,  and  the  mortgaged  property       1869 
becomes  free  from  the  mortgage.    In  addition  to  lliat,  there  is       i^^ 
power  given  to  members,  if  they  think  fit  to  do  so,  to  withdraw   f "  gj*^ 
their  shares  on  giving  a  certain  notice  to  the  society^    That  niotice   YoBKsmnB 
is  seK-operating,  so  that  at  the  expiration  of  the  notice,  if  all    Bitilmso 
subscriptions  and  fines  are  daly  paid,  the  shares  are  withdrawn ;     ^^"'*'' 
and,  looking  at  the  roles  and  the  Act  itself,  it  canncrti  be  doubted      ^^  ^' 
that  a  member  tiiereupon  ceases  te  be  a  member  of  'the  society, 
Mid  has  no  longer  to  make  any  payments. .  He  receives  back  the 
payments  he  has  made  with  c<»npoand  interest^  and  forfeits  any 
olaim  to  profits  et  the  society,  which  are  divided  amongst  these 
who  remain  members  until  their  shares  attain  maturitv^ 

Some  member  having  withdrawn,  it  was  sought  to  tender 
them  liable  to  make  good  the  expected  deficiency  in  the  assets 
of  the  society  by  reason  of  bad  investments  or  investments  on 
insufficient  securities.  It  was  necessary  to  make  a  call.  The 
county  court  judge  decided,  with  respect  to  persons  withdrawn, 
that  those  who  had  withdrawn  after  the  whole  of  their  payments 
had  been  made,  were  no  longer  subject  to  any  liability,  but 'that  * 
those  who  had  withdrawn — as  they  might  do — ^before  their  shares  - 
arrived  at  maturity — ^that  is,  in  the  first  or  any  subsequent  year 
before  the  amount  which  they  had  to  pay  was.  fully*  paid — were 
liable,  and  liable  for  the  amount  unpaid  on  their  shares.  The 
county  court  judge  came  to  that  conclusion  on  s.'14  of  the  Aet  of  • 
1874.  He,  in  fact,  held  that  the  withdrawn  member  was  a  member 
of  the  society,  and  that  all  the  payments  which  he  Jiad  not  in  fact 
made  were  arrears  on  his  shares,  and,  oonsequently,  that,  to  the 
extent  of  •  those  arrears,  he  was  liable  to  contribute,  if  necessary, 
to  the  debts  of  the  society.  That  position  was  not  taken  up  here 
by  Mr.  Orosvenor  Woods,  who  admitted  that  he  was  unable  to 
support  it.  I  am  entirely  of  that  opinion.  So  far  as  I  can  put  a 
construction  on  this  Act,  which  is  tolerably  clear,  it  seems  to  me 
to  follow  that  a  member  who  has  withdrawn  his  shares  ceases 
thereupon  to  be  a  member  of  the  society  at  all,  and  that  it  is 
quite  immaterial  what  are  the  exact  expressions  used  in  the 
rules ;  for  it  is  clear  from  the  table  at  the  end,  as  well  as  from  tho 
rules  themselves,  that  the  intention  is  that  he  shall  mthdraw  his 
**  shares  " — ^Le^,  receive  back  the  sum  paid,  with  the  interest — and 

2  L  2  2 
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1889        that  afterwards  he  shall  have  nothing  to  do  with  the  society — ^he 

liisB       b^  ^^  more  payments  to  make  to  the  society, and  has  no  interest 

^JJ^^^   whatever  in  any  profits  to  be  made,  and  no  power  to  attend  any 

ToBKEHiRE   meeting  or  take  any  part  in  its  affairs.    Further,  it  is  impossible. 

Building    in  my  judgment,  to  say  that  the  sum  unpaid  can  be  called  **  in 

*     arrear."    Suppose  a  man  who  is  to  pay  90/.  by  instalments  in 

G»ye,  J.  £^g  years,  so  calculated  that  he  pays  182.  instalments,  which  at 
5  per  cent,  interest  will  amount  at  the  end  of  the  fifth  year  to 
lOOZ.  Suppose  at  the  end  of  the  first  year  he  chooses  to  withdraw, 
he  will  have  paid  18/.,  and  he  gets  that  back  and  ceases  to  be  a 
member  of  the  society,  and  has  no  more  payments  to  make  and 
no  more  right  to  any  share  of  the  profits.  How  can  it  be  said 
that  the  four  subsequent  payments  of  18/.,  which  he  would  have 
had  to  pay  if  he  had  remained  in  the  society,  are  ''  in  anear  ?" 
They  are  not  **  in  arrear."  They  have  never  accrued  due.  If  he 
had  rexnained  a  member,  and  had  not  paid  them,  h^  would  have 
been  **  in  arrear,"  and  be  liable  to  pay  a  fine.  But,  under  the 
circumstances  of  the  case,  he  is  not  liable  at  alL  That  disposes 
of  the  case  so  far  as  the  county  court  judge  decided  it.  But 
Mr.  Grosvenor  Woods  took  a  different  point,  with  which  it  is 
necessary  for  us  to  deaL  He  argued  that  persons  who  unite 
together  for  trading  or  making  profits  in  any  way  are,  at  common 
law,  liable  for  all  debts  which  are  incurred  during  the  time  they 
are  members  of  the  association,  and  that,  if  the  association  haa 
ultimately  to  be  wound  up,  past  members  must  pay  their  sharea 
of  the  debts.  As  a  general  rule — apart  from  legislation — ^ihat 
is  perfectly  true  with  respect  to  partners,  and  with  respect  to 
associations  in  the  nature  of  partnership  where  there  is  no  incor- 
poration, but  with  respect  to  corporations  the  case  is  entirely 
different  where  the  legislature  has  not  thought  fit  to  intervene, 
or  where  the  charter  under  which  the  body  is  incorporated  does 
not  provide  otherwise.  A  corporation  is  a  legal  penana  just  as 
much  as  an  individual ;  and,  if  a  man  trusts  a  corporation,  he 
trusts  that  legal  persona,  and  must  look  to  its  assets  for  payment : 
he  can  only  call  upon  individual  members  to  contribute  in  case 
the  Act  or  charter  has  so  provided.  Sect.  38  of  the  Companies 
Act,  1862,  has  so  provided;  but,  inasmuch  as  that  section  is 
confined  to  companies  registered  under  that  Act,  it  does  not 
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apply  here ;  and  the  learned  connsel  for  the  creditors,  therefore,        1889 

has  recoutse  to  s.  200  as  to  the  winding-up  of  a  company  not       ikbb 

registered  nnder  the  Act.  Sect.  200,  however,  does  not  create  any  'f^^g^^ 

liability,  but  only  relates  to  the  mode  of  enforcing  liability  where    Yobmhim 

it  exists.    There  may  be  many  associations  wound  up  under  that     Sooistt. 

part  of  the  Companies  Act  in  which,  either  by  virtue  of  the      ok^j. 

charter  of  incorporation  or  by  statute,  there  is  liability  on  past 

members;  and,  when  such  liability  exists,  it  will  have  to  be 

•dealt  with  under  s.  200.    I  agree  that  there  are  other  associations 

where  no  such  liability  exists,  and  where  s.  200  does  not  come 

into  question.    This  is  a  case  of  a  building  society  under  the 

Building  Societies  Act  of  1874,  s.  9  of  which  provides  that  such 

society  shall  become  a  body  corporate ;  and  the  result  follows 

that  the  creditors  must  look  to  the  corporate  assets,  and  to  them 

only,  for  payment  of  the  debts  of  the  society,  unless  they  can 

shew  that  some  statute  has  imposed  a  liability  on  individuals  in 

addition  to  the  liability  which  is  established  as  against  the 

-effects  of  the  corporate  body.  Nothing  of  that  sort  is  to  be  found. 

The  only  thing  to  be  found  on  that  point  is  s.  14,  which  (as  I 

have  said)  is  confined  to  the  liability  of  members,  and  does  not 

extend  to  the  liability  of  past  members.    That  is  not  only  the 

object  of  the  section,  but  the  words  themselves  point  in  the  - 

same  direction :  "  The  liability  of  any  member  of  any  society 

nnder  this  Act  in  respect  of  any  share  upon  which  no  advance 

has  been  made  shall  be  limited  to  the  amount  actually  paid  or 

in  arrear  on  such  share."     First,  leave  out  the  words  ^or  in 

arrear."    Suppose  one  man  had  been  a  member  for  a  year,  and 

had  paid  182.,  and  another  had  been  a  member  for  two  years 

and  had  paid  36Z.,  the  liability  of  each  would  be  limited  to  the 

amount  actually  paid,  viz.  182.  or  362.  respectively,  and,  if  more 

were  demanded,  it  would  be  something  in  addition  to  what  was 

paid.    But  there  are  the  words  ''amoimt  in  arrear,"  which  do, 

I  think,  enable  the  liquidators  to  call  on  existing  shareholders 

to  pay  up  their  subscriptions ;  and  these,  when  paid,  are  to  be 

devoted  to  the  discharge  of  the  liabilities  of  the  society.    But 

I  see  nothing  there  which  can  apply  to  a  man  who  has  ceased 

to  be  a  member,  and  who  consequently  has  not  and  cannot  have 

any  arrears,  because  his  payments  have  come  to  an  end.    He 
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1889       is  altogether  out  of  it.    That  section  seems  to  me  to  be  con- 

jifSB      fined  entitely  to  persons  who  actually  remain  members  ci  the 

^^^^^   society,  and  not  to  extend  to  persons  who  have  ceased  to  be 

YoBKSBm    members.     As  an  illustration  of  the  injustice  of  putting  any 

BinLDDfo    other  construction  on  the  section,  I  would  point  out  that,  if  a 

'     past  member  who  has  withdrawn  his  share  is  to  be  liable  at  all, 

Cm,  J.  there  is  no  limit  of  time  with  respect  to  his  liability.  It  was 
contended  that  he  was  to  be  liable  to  the  full  extent  to  which  it 
might  be  necessary  to  call  on  him  to  meet  the  liabilities  of  the 
society — limited,  of  course,  in  this  way,  viz.,  that  he  would  only 
be  called  on  to  meet  the  liabilities  which  had  become  liabilities 
at  the  time  when  he  was  still  a  member  of  the  society.  But, 
even  if  so  limited,  a  man  might  have  an  enormous  sum  to  pay ; 
and  is  it  reasonable  to  suppose  that  the  legislature  would  limit 
the  liability  of  an  actual  member  (who  has  an  interest  in  the 
society  and  a  share  in  the  profits  aeoruing)  to  the  amount  already 
paid  or  which  he  has  to  pay  until  maturity  of  his  share,  and  yet 
in  the  case  of  a  man  who  has  withdiawn  his  share,  and  has  no 
further  control  pver  the  society's  dealings  and  no  right  to  any 
part  of  the  profits,  should  make  him  responsible,  without  any 
limit  at  all  except  a  limit  which  is  not  a  pecuniary  limit,  but  is 
dependent  on  the  length  of  time  he  has  been  out  of  the  society. 
For  these  reasons  I  come  to  the  conclusion  that  past  or  with- 
drawn members  are  not  liable  at  all  to  supplement  the  assets  of 
the  society,  that  they  are  not  liable  under  s.  14,  and  that  there 
is  no  other  statute  making  them  liable ;  and,  consequently,  by  the 
common  law  applicable  to  an  incorporate  body,  the  creditor  who 
cannot  point  out  any  Act  creating  liability  has  no  right  to  resort 
to  them,  and  must  content  himself  with  looking  to  the  actual 
assets  of  the  society,  supplemented  by  contributions  of  members 
*^  in  arrear "  under  s.  14.  I  think  that  the  order  of  the  county 
court  judge  should  be  modified  by  striking  out  so  much  of  it  as 
declares  that  these  withdrawn  members  are  liable  to  any  extent 
to  contribute  to  the  assets  of  the  society. 

Chables,  J.  I  am  of  the  same  opinion.  The  main  question 
is,  what  is  the  effect  of  the  withdrawal  of  a  member  from  this 
ShefSeld  and  South  Yorkshire  Permanent  Building  Society? 


SoaxBTT. 

Charles,  J. 
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The  society  was  ineorpoiated  under  s.  9  of  the  Act  of  1874.    The       1889 
Act  picvides  by  s^  16  that  the  rules  shall  set  forth,  inter  alia,       j^be 
(4)  "  The  terms  upon  which  shares  may  be  withdrawn."    This   J^^g^^ 
society  accordingly  had  rules  on  that  subject.      Those  rules,    Yobxsbibb 
which  are  headed  '*  Withdrawals/'  are :  Bule  42.  **  Any  investing    Buildxnu 
member  on  giving  ten  days*  notice  in  writing  previous  to  the 
first  Monday  in  any  month,  may  withdraw  the  whole  or  any  part 
of  the  amount  due  to  him.    The  amount  payable  on  ordinary 
shares  shall  be  according  to  a  scale  at  the  end  of  these  rules." 
Bule  43.  **  The  amount  payable  on  paid-up  shares  shall  be  the 
amount  paid  in  by  the  investor  with  compound  interest  thereon, 
at  such  rate  not  exceeding  5  per  cent,  calculated  yearly  as  the 
board  may  from  time  to  time  determine."  Rule  44.  **  The  direc- 
tors shall  have  power  to  limit  the  amount  that  shall  be  withdrawn 
in  any  one  month :  and  in  case  of  such  limitation,  withdrawals 
shall  be  paid  in  rotation  according  to  priority  of  notice."    At 
the  end  of  the  rules  is  the  scale  to  which  reference  is  made, 
and  it  prescribes  the  amount  of  money  which  each  withdrawn 
member  would  be  entitled  to  receive,  according  to  the  number 
of  years  of  the  period  of  his  connection  with  the  society.    The 
county  court  judge  came  to  the  conclusion  that  although  the 
appellants  did  actually  give  the  notice  prescribed  by  rule  42, 
yet,  nevertheless,  they  remained  members  of  the  society  in  the 
sense  that  at  the  commencement  of  the  winding-up  they  were 
liable  to  contribute  to  the  assets  of  the  society.  He  seems  to  have 
come  to  that  conclusion  having  regard  to  the  language  of  the 
rule  itself,  which  undoubtedly  does  not  in  terms  enable  the 
member  to  withdraw  his  *^  share,"  but  only  the  "  amount  due  to 
him."    That  rule,  however,  was  made  in  pursuance  of  the  Act 
giving  power  to  make  rules  as  to  '^  the  terms  upon  which  shares 
may  be  withdrawn." .  But  that  rule  42  refers  to  withdrawal  of 
shares  is  made  perfectly  clear  by  the  table  containing  the  sche- 
dule of  forms  to  which  the  learned  county  court  judge  made  no 
reference.    That  shews  the  amount  payable  upon  ^^  withdrawn 
shares,"  and  there  is  also  a  proviso  applicable  to  a  member 
who  may  *^  withdraw  his  share,"  shewing  plainly  that  the  rules 
and  forms  do  give  the  terms  on  which  **  shares  "  are  to  be  with- 
drawn.   What,  then,  is  the  position  of  the  person  who  has  with- 
drawn his  share  ?    I  think  that  he  ceases  to  be  a  member  of  the 
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Charles,  J. 


1889        society.       These  holders  of  withdrawn  shares  therefore   haTC 

ig^       ceased  to  be  members^  and  were  no  longer  members  of  the  society 

8H«m«LD   2A,  the  commencement  of  the  winding-ap.   That  being  so,  s.  14  of 

YoBKSHiBB   the  Act  of  1874y  which  refers  only  to  the  liability  of  members  of 

BuiLDiKo    the  society,  does  not  apply  at  all.    They  have  ceased  to  be  mem- 

®^^[^'     bers  of  the  society,  and  the  liability  of  any  member  "  shall  be 

limited  to  the  amount  actually  paid  or  in  arrear  on  such  share :" 

s.  14.  That  appears  to  me  to  have  no  application  to  the  withdrawn 

members. 

But  it  is  said,  nevertheless,  that  there  is  a  liability  on  them, 
and  it  was  argued  that  this  is  an  unregistered  company  within 
s.  200  of  the  Companies  Act,  1862,  and  withdrawn  members  are 
liable  as  contributories  under  that  section.  The  learned  counsel 
for  the  respondents  says  that  the  withdrawn  members  were 
**  liable  at  law  or  in  equity  "  to  contribute  so  far  as  the  debts  or 
liabilities  were  incurred  while  they  were  members.  But  that 
contention  assumes  that  the  individual  members  of  a  corporation 
are  liable  for  the  debts  of  the  corporation,  an  assumption  which  I 
have  no  doubt  is  a  wrong  one,  unless  the  charter  creating  the 
society  or  some  Act  of  Parliament  has  created  that  liability. 
Sect.  200  cannot  be  relied  on  in  this  case,  because  the  society  is 
a  corporate  body,  and — apart  from  statute — the  individuals  com- 
posing it  are  not  liable  to  the  debts  or  liabilities  of  the  body 
corporate ;  so  the  argument  on  s.  200  fails.  It  would  indeed  be 
strange  if  it  were  otherwise,  for  the  result  would  follow  that 
whereas  the  liabilities  of  persons  remaining  members  would  be 
limited  to  the  amount  of  their  shares,  or  of  the  shares  unpaid, 
the  liability  of  past  members  would  only  be  limited  by  the 
amount  of  the  debts  which  accrued  during  the  time  they  were 
members.  I  have  nothing  to  add  to  what  my  learned  Brother 
has  said  on  the  construction  of  s.  14  of  the  Building  Societies 
Act,  1874. 

Order  varied  aeeardingly. 

Solicitor  for  appellants :  BeU,  Brodrieh,  dt  Oray^  for  F.  Parler 
Rhodes,  Botherham, 

Solicitors  for  respondents :  Swift  dt  Ashington. 

Solicitors  for  liquidators :  Harvey  dk  Capronfor  Webster  dbSiyriny. 


J.B. 
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THE  QUEEN  v.  SCOTT  and  Others,  Justices.  18^9 

Innr-Licence-^Off  Spirit  Licence— Diacretim  of  JustireB—Orounds  o/Btftiml'-      ^^^  ^^' 
Wine  and  Beerhouse  Act,  1869  (32  &  33  Vicl.  c.  27), «.  S—Beer  Dealers 
BetaU  Licences  Act,  1880  (43  Vict.  c.  6),  s.  1. 

Section  8  of  the  Wine  and  Beerhouse  Act,  1869,  which  enacts  that  certificates 
for  ofif  retail  licences  under  that  Act  are  only  to  be  refused  upon  one  of  the  four 
grounds  therein  specified,  is  repealed  by  s.  1  of  the  Beer  Dealers  Retail  Licences 
Act,  1880,  only  so  far  as  it  relates  to  beer  licences;  and  the  discretion  of 
licensing  justices  as  to  the  granting  of  certificates  for  off  retail  wine  or  spirit 
licences  is  still  subject  to  the  limitations  imposed  by  s.  8  of  the  Wine  and  Beer- 
house Act,  1869. 

BuLE  for  a  mandamus  to  the  licensing  justices  of  South  Shields 
calling  on  them  to  shew  cause  why  they  should  not  hear  and 
determine  an  application  for  an  off  spirit  licence  under  the 
Licensing  Act,  1872. 

It  appeared  that  one  John  George  Bell,  a  grocer^  applied  at 
the  general  annual  licensing  meeting  for  a  licence  for  the  sale  of 
spirits  by  retail  not  to  be  consumed  on  the  premises,  and  that  no 
objection  was  made  to  the  grant  of  the  licence  on  the  ground 
of  the  applicant's  character*  The  licensing  justices  having 
announced  their  intention  to  grant  no  new  licences  whatever*  it 
was  contended  by  the  applicant  that  their  discretion  to  refuse  it 
was  limited  to  the  four  grounds  set  out  in  s.  8  of  the  Wine  and 
Beerhouse  Act,  1869 ;  but  the  justices,  being  of  opinion  that 
their  discretion  was  unlimited,  refused  the  application  on  the 
ground  that  there  was  no  need  for  such  a  licence  in  the  locality 
named  in  the  notice  of  application* 

By  23  Vict.  c.  27,  s.  3 :  ^  Every  person  who  shall  keep  a  shop 
for  the  sale  of  any  goods  or  commodities  other  than  foreign 
wine,  •  »  •  .  shall,  without  producing  or  having  any  other  licence 
or  authority,  be  entitled  to  take  out  a  licence  under  this  Act  to 
sell  by  retail  ....  in  such  shop  foreign  wine  not  to  be  consumed 
on  the  premises  where  sold " 

By  the  Wine  and  Beerhouse  Act,  1869  (32  &  83  Vict.  c.  27), 
the  certificate  of  justices  was  made  necessary  to  the  granting  of 
a  licence,  and  by  s.  8  it  was  enacted  that  '^  .  .  .  no  application 
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1889        for  a  certificate  under  this  Act  in  respect  of  a  licence  to  sell  by 

,  The  Quesn  retail  beer,  cider,  or  wine  not  to  be  consumed  on  the  premises 

SooTT.      shall  be  refused,  except  upon  one  or  more  of  the  following 

grounds:"    [it  is  unnecessary  to  set  out  the  grounds  in  this 

report] 

By  s.  69  of  the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  "  a 
licence  for  the  sale  of  liqueurs  or  spirits  by  retail  not  to  be  con- 
sumed on  the  premises  may,  where  such  licence  is  required  by 
this  Act,  be  granted  in  the  same  manner  in  all  respects  in  which 
a  Ucence  for  selling  wine  not  to  be  consumed  on  the  premises 
may  by  law  be  granted,  and  an  application  for  such  a  licence 
shall  not  be  refused  except  upon  one  or  more  of  the  grounds  on 
which  a  certificate  in  respect  of  a  licence  to  sell  by  retail  beer, 
cider,  or  wine  not  to  be  consumed  on  the  premises  may  be 
refused." 

The  preamble  of  the  Beer  Dealers  Betail  Licences  Act,  1880 
(43  Yict.  c.  6),  is  as  follows:  '^ Whereas  by  the  enactments 
described  in  the  schedule  to  this  Act  provision  is  now  made 
for  the  holder  of  a  strong  beer  dealer's  wholesale  excise  licence 
obtaining,  on  a  certificate  granted  by  justices,  an  additional 
licence  for  sale  of  beer  by  retail  for  consumption  off  the  premises, 
and  it  is  expedient  that  justices  should  be  at  liberty  to  exercise 
their  discretion  respecting  the  giant  of  such  certificates,  as  they 
are  in  respect  of  their  licences  for  sale  of  beer  to  be  consumed  on 
the  premises.  •  •  .  ." 

By  s.  1  of  that  Act,  **  Section  eight  of  the  Wine  and  Beerhouse 
Act,  1869,  is  hereby  repealed,  as  far  as  the  qualification  therein 
contained  relates  to  grant  of  certificates  for  such  additional 
licences  as  aforesaid ;  and  the  licensing  justices  shall  be  at  liberty 
either  to  refuse  such  certificates  as  aforesaid  on  any  grounds 
appearing  to  them  in  the  exercise  of  their  discretion  sufficient, 
or  to  grant  the  same  to  such  persons  as  they,  in  the  execution  of 
their  statutory  powers,  and  in  the  exercise  of  their  discretion, 
deem  fit  and  proper." 

The  justices  shewed  cause  by  an  affidavit  setting  forth  the 
facts,  and  stating  that  in  their  opinion  the  1st  section  of  the  Act 
of  1880  had  repealed  s.  8  of  the  Wine  and  Beerhouse  Act,  1869, 
and  had  also  impliedly  repealed  s.  69  of  the  Licensing  Act,  1872, 
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and  that  there  was  therefore  no  statutory  restriction  on  their 
discretion  to  grant  or  refuse  the  application.  ^teQumT 


J.  Paierson,  for  the  prosecutor.  The  effect  of  s.  69  of  the 
Licensing  Act,  1872,  was  to  place  off  spirit  licenced  on  exactly 
the  same  footing  as  off-wine  licences,  and  by  s.  8  of  the  Act  of 
1869,  beerhouse  and  wine  licences  were  to  be  refused  only  on 
one  or  more  of  the  grounds  specified  in  that  section,  none  of 
which  are  applicable  to  the  present  case.  The  Act  of  1880 
applies  to  beer  licences  only  and  not  to  licences  for  the  sale 
of  wine  or  spirits,  and  repeals  s.  8  of  the  Act  of  1869  only  so  far 
as  it  relates  to  the  grant  of  beer  licences ;  this  is  clear  upon 
a  comparison  of  the  Ist  section  of  the  Act  with  the  preamble. 
The  1st  section  deals  with  ^  such  additional  licences  as  afore- 
said," and  these  words  are  explained  by  the  preamble,  which 
speaks  of  **  an  additional  licence  for  the  sale  of  beer  by  retail  for 
consumption  off  the  premises."  The  grant  of  wine  licences,  and 
therefore  of  spirit  licences,  is  not  affeoted  by  this  section,  and  as 
regards  them  the  discretion  of  the  justices  is  still  subject  to  the 
limitations  imposed  by  s.  8  of  the  Act  of  1869. 

HuDDUssTON,  B.  The  justices  claim  to  have  an  absolute  dis- 
cretion to  refuse  this  licence,  and  say  that  in  their  opinion  s.  1  of 
the  Act  of  1880  repeals  the  provisions  of  the  Act  of  1869,  so 
that  their  discretion  is  no  longer  fettered  by  the  four  qualifica- 
tions imposed  by  the  earlier  Act.  But  upon  reading  the  section 
it  is  quite  clear  that  it  does  not  operate  as  a  repeal  of  the  whole 
of  the  qualifications  on  the  justices'  discretion,  but  only  operates 
to  repeal  them  so  far  as  they  relate  to  the  grants  of  ^  such  addi- 
tional licences  as  aforesaid."  The  preamble  explains  the  mean- 
ing of  those  words,  and  it  is  abundantly  clear  that  the  additional 
licences  affected  by  s.  1  are  those  referred  to  in  the  preamble. 
So  &T  the  Act  of  1869  is  repealed,  as  the  context  shews,  for 
the  licensing  justices  are  to  be  at  liberty  to  refuse  '^  such  certifi- 
cates as  aforesaid  "  on  any  grounds  appearing  to  them  in  the 
exercise  of  their  discretion  sufficient.  All  that  is  repealed  of 
that  Act  is  so  much  as  refers  to  the  grant  of  additional  licences 
for  the  sale  of  beer  by  retail  for  consumption  off  the  premises ;  as 


«. 

SOOTT. 
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1889        to  that  the  justices  have  an  absolute  discretion  ;  bat  their  discre- 
TVQwgwiT  tion  as  to  the  refosal  of  off  wine  and  spirit  licences  is  still  subject 
g^^       to  the  restrictions  imposed  by  the  Act  of  1869. 

Wills,  J.    I  am  of  the  same  opinion. 

Bule  absolute. 

Solicitors  for  prosecutor :  BowdiffeSy  Bawle  dt  Co.,  for  Neuh 
lands  &  Newlands,  Newcastle-on-Tyne. 

\V.  J.  B. 


Jan.  81.  [IN  THE  COURT  OP  APPEAL.] 

BRAY,  Surveyor  of  Taxes  v.  THE  JUSTICES  OF  LANCASHIRE. 

Bevenue^^Income  Tax — County  Asylum — Dviy  on  Income  from  Land — The 
Income  Tax  Act,  1842  (6  <fe  6  Vict.  e.  35),  m.  60,  61,  No.  6,  Sched.  A.-^The 
In&me  Tax  Act,  1853  (16  cfc  17  Vict  c.  46),  ».  2,  Sched.  A.— The  Lunatic 
Asylums  Act,  1853  (16  d:  17  Vict.  c.  97). 

The  justices  of  a  county  were  assessed  to  the  income  tax  under  Schedule  A. 
of  the  Income  Tax  Act,  1842,  in  respect  of  such  parts  of  a  county  lunatic 
asylum  established  under  the  Lunatic  Asylums  Act,  1853,  as  were  occupied  by 
officers  having  an  .income  of  more  than  one  hundred  and  fifty  pounds  per 
annum.    On  a  case  stated : — 

Heldf  affirming  the  judgment  of  the  Queen's  Bench  Diyision,  that  the 
premises  assessed  were  not  in  the  occupation  of  the  Crown  or  of  persons  using 
them  exclusiyely  in  and  for  the  service  of  the  Crown,  and  were  therefore  not 
exempt  from  assessment  to  the  income  tax. 

The  only  question  argued  before  the  commissioners  and  raised  by  the  case 
stated  by  them,  having  been  whether  the  premises  could  be  assessed,  the  Court 
of  Appeal  declined  to  decide  who  were  the  proper  parties  to  be  assessed. 

Case  stated  by  Commissioners  of  Income  Tax. 

The  Whittingham  Asylum  is  a  county  lunatic  asylum  estab- 
lished under  the  Lunatic  Asylums  Act,  1853,  for  the  reception  of 
pauper  lunatics.  The  committee  of  visitors  appointed  a  medical 
superintendent,  medical  officers,  a  steward,  and  chaplain,  who 
were  each  respectively  charged  to  the  income  tax  in  amounts 
exceeding  150Z.  per  annum.  The  apartments  occupied  by  the 
chaplain  were  separate  from  the  asylum  buildings  but  were 
within  the  grounds,  those  of  the  other  officers  were  in  the 
asylum. 

The  clerk  of  the  peace  appeared  for  the  justices  before  the 
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commifisioneiSy  and  contended  that  neither  the  county  justices  ^^^ 
nor  the  committee  of  visitors  were  liable  to  pay  income  tax  Bajlt 
nnder  Schedule  A.  in  respect  to  the  apartments  so  occupied  on  jumnoMa  or 
the  following  grounds : — (1.)  The  medical  superintendent  is  l'^<'^«=i»". 
bound  by  Act  of  Parliament  to  be  resident  in  the  asylum,  and 
the  medical  oflBcers  and  steward  are  also  bound  to  reside  within 
the  building  by  order  of  the  committee  of  visitors ;  (2.)  The 
medical  superintendent^  the  steward,  and  medical  officers  may 
be  transferred  by  order  of  the  justices,  or  in  the  case  of  the 
medical  officers  and  steward  by  order  of  the  medical  superin- 
tendent at  a  moment's  notice  from  one  set  of  rooms  to  another ; 
(3.)  The  medical  officers  have  not  exclusive  occupation  of  their 
apartments,  the  medical  superintendent,  the  steward,  and  house- 
keeper each  having  a  master  key  thereto ;  (4.)  There  is  no  such 
occupation  either  by  the  committee  of  visitors,  or  the  justices,  or 
by  the  medical  officers  as  contemplated  by  the  Act  5  &  6  Vict, 
c  35,  s.  63,  No.  9,  r.  2 ;  (5.)  The  chaplain  is  bound  to  reside  in 
the  house  which  has  been  built  expressly  for  the  purpose  of  a 
chaplain's  house ;  (6.)  The  furniture  in  the  case  of  the  medical 
officers  and  steward  is  supplied  wholly,  and  in  the  case  of  the 
medical  superintendent  and  chaplain  chiefly,  by  the  justices. 
The  medical  officers  and  steward  are  also  boarded  at  the  expense 
of  the  county  n^tes ;  (7.)  The  justices  are  bound  by  the  16  &  17 
YicL  c.  97,  to  provide  an  asylum  for  pauper  lunatics,  and  the 
building  is  erected  out  of  the  county  rates,  and  there  is  no 
beneficial  occupation  on  the  part  of  the  officers,  they  being 
servants  of  the  justices  or  of  the  committee  of  visitors,  and  their 
occupation  being  compulsory ;  (8.)  l^he  medical  superintendent 
and  the  other  officers  are  not  removable  by  order  of  the  justices 
to  any  other  asylum  within  the  county,  but  are  liable  to  be  dis- 
charged at  three  months'  notice. 

The  surveyor  contended  that  the  county  justices  were  the 
occupiers  of  the  whole  asylum  within  the  meaning  of  the  Income 
Tax  Acts,  although  a  permissive  right  of  enjoyment  had  been 
given  for  the  time  being  to  the  several  officers. 

The  commissioners  discharged  the  assessment. 

On  the  application  of  the  surveyor  a  case  was  stated. 

When  the  case  came  on  in  the  Queen's  Bench  Division  for 
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1889        hearing  an  <»rder  was  made  for  an  adjoainsient  and  that  in  the 
Bii^Y       meantime  the  special  case  should   be  •  referred  to  the  junior 

J  mots  OF  ^^^^^1  ^  ^^  ^^^  ^^'  ^^^7  ^^^  agreed  upon  fSacts  alleged  but 
Lancasribb.  not  specificially  found  by  the  oase,  and  that  the  qnesticma  for  the 
opinion  of  the  Court,  should  be  added.  Accordingly,  certain 
admissions  were  agreed  to,  and  queations  stated  which  raised  the 
point  whether  if  the  asylum  was  properly  assessable  to  ineome 
tax  the  justices  of  the  county  for  the  time  being  were  charge* 
able,  and  if  not  so  chargeable  whedier  the  committee  of  visitors 
for  the  time  being  or  the  ofiKoers  residing  in  *the  asylum  or  the 
clerk  of  the  pesoe  or » the  inhabitants  or  tatepayers  of  the  eouity 
or  any  other  person  or.  body  of  persons  were  chargeable  with  such 
income  tax. 

•  « •  « 

Sir  Edward  ClarTcej  8.Q.,  and  A.  V.  Dicey,  for  the  Crown. 
Oainsford  Bruce,  Q.C.y  and  Smyly,  for  the  justices. 

•  Cur.  adv.  wit 


I    *  — 


1888.  April  24.  The  judgment  of  the  Cpurt  (Fpllock,  B^  and 
Hawkins,  J.)  was  read  by 

PoiiLOOEy  B«  This  is  an  appeal  from  the  decision  of  the 
Income  Tax  Commissioners  for  the  Amoundemess  division  of  the 
county  of  Lancaster  made  on  October  15>  1887,  whereby  they 
disohai^|[ed  an  assesnnent  of  income  tax  made  on  the  justiees 
of  Lancashire  for  the  year  ending  April  5,  1888,  in  respect  of 
certain  parts  of  the  Whittingham  County  Lunatic  Asylum  used 
as  apartments  for  the  medical  superintendmit,  medical  officers, 
and  steward,  and  in  respect  of  a  separate  house  occupied-  by  the 
chaplain. 

The  assessment  appealed  against  was  under  Schedule  A.  and 
in  the  following  form,  **  Justices  of  the  County  of  Lancaster," 
'^Whittingham  Asylum,"  '^ confined  to  such  portions  of  the 
public  buildings,  offices,  and  premises  belonging  to  the  asylum 
as  are  occupied  by  officers  whose  incomes  amount  to  or  ^cceed 
1502.  per  annum." 

The  facts  material  to  our  decision  are  as  follows : — 

The  Whittingham  Asylum  is  a  county  lunatic  asylum  estab- 
lished under  the  16  &  17  Vict.  c.  97.    The  committee  of  visitors 


VOL.  XXn.  QUEEirS  BENCH  DIYIHION.  487 

of  the  aajlum  (i^pointad  by  the  jnstioes  under  88.  2  aad  21  of       18^. 
that  Act)  duly  appointed  the  medical  finperintendenty  medical       bbat 
officen,  eteward,  and  chaplain,  under  s.  55  of  the  last^mentioned  j^gpiess  of 
Act    The  medical  superintendent,  medical  officers,  steward,  and  Lamgasuibb. 
chaplain  are  each  respeotiyely  charged  to  the  income  tax  nnder     pouocicb. 
Schedule  £•  in  amounts  exceeding  1502.  per  annum*.  The  apart^ 
meats  occupied  by  the  medical  superintendent,  medi(Md  officers, 
andstewardsi  are  situated  in  and  form  part  of  the  asylum  build- 
ings.   The  chaplain  occupies  a  house  separate  from  the  asylum 

buildings,  but  situated  within  the  asylum  grounds*  .  The  medical 
superintendent  is  bound  by  s.  56  of  the  aboye  Act  to  be  resident 
in  the  asylum.  The  medical  officeis  and  steward  are  bound  to 
reside  within  the  building  by  order  of  the  committee  of  visitors. 
The  medical  superintendent^  the  steward,  and  medical  officers, 
may  be  transfeired  by  order  of  the  justices,  or  in  the  case  of  the 
medical  officers  and  steward  by  order  of  the  medical  superinten- 
dent, at  a  moment's  ncMtice,  from  one  set  of  rooms  to  another. 
The  medical  officers  have  not  exclusiye  occupation  of  their 
apartments— the  medical  superintendent^  the  steward  and  house* 
keeper  each  haying  a  master  key  thereto.  The  chaplain  is  bound 
to  reside  in  the  house  which  has  been  built  expreply  fcnr  the 
purposes  of  a  chaplain's  house. 

The  furniture  in  the  case  of  the  medical  officers  and  steward 
is  supplied  wholly,  and  in  .the  case  of  the  medical  superintendent 
and  chaphiin  chiefly,  by  the  justices.  The  medical  officeis  and 
steward  are  also  boarded  at  the  expense  of  the  county  rates. 
The  medical  superintendent  and  chaplain  are  not  so  boarded. 
The  justices  are  bound  by  the*  16  &  17  Vict  c.  97,  to  provide 
an  asylum  for  pauper  lunatics,  and  the  building  is  erected  out  of 
the  county  rates,  and  there  is  no  beneficial  occupation  on  the 
part  of  the  officers,  they  being  sdrrants  of  the  justices  or  of  the 
committee  of  visitors,  and  their  occupation  being  compulsory. 
The  medical  superintendent  and  other  officers  were  not  remoye- 
able  by  order  of  the  justices  to  any  other  asylum  within  the 
county,  but  were  liable  to  be  discharged  at  three  months'  notice. 

The  liability  to  assessment  under  Schedule  A.  arises  as  follows: — 
By  the  Income  Tax  Act,  1853  (16  &  17  Vict  c  34),  the  duties 
are  granted  **  for  and  in  respect  of  the  property  in  all  lands. 


488  QUEEN'S  BENCH  DIVISION.  VOL,  XXH. 

1889        tenements,  hereditaments,  and  heritages  in  the  United  Kingdom, 

^^       and  to  be  charged  for  every  twenty  shillings  of  the  annual  yalne 

Y     *'         thereof.'*    The  duties  granted  by  the  Act  are  by  s.  5  to  be  as- 

Lahoabhibx.  sessed  and  collected  under  the  regulations  and  provisions  of  the 

Fbu^  B.     Income  Tax  Act,  1842  (5  &  6  Yict.  c.  35).    By  Schedule  A.,  r.  1, 

of  the  latter  Act,  the  annual  value  of  lands  or  tenements  charged 

under  Schedule  A  is  to  be  understood  to  be,  if  the  same  are  not  let 

at  rack  rent,  at  the  rack  rent  '^  at  which  the  same  are  worth  to 

be  let  by  the  year ;  which  rule  shall  be  construed  to  extend  to  aU 

lands,  tenements  and  hereditaments,  or  heritages  capable  of  actual 

occupation,  of  whatever  nature  and  for  whatever  purpose  occupied 

or  enjoyed,  and  of  whatever  value." 

By  rule  2  of  No.  IX., "  Every  person  having  the  use  of  any 
lands  or  tenements  shall  be  taken  and  considered  for  the  purposes 
of  this  Act  as  the  occupier  of  such  lands  or  tenements ; "  and 
by  sect.  70  the  several  duties  are  to  be  assessed  ^  on  all  lands, 
tenements,  and  hereditaments,  whether  occupied  at  the  time  of 
assessment  or  not."  Unless,  therefore,  the  apartments  in  question 
are  exempted  by  common  law  or  by  the  provisions  of  some 
statute  it  seems  clear  that  they  are  subject  to  income  tax  under 
Schedule  A,  as  coming  within  the  words,  '^all  lands,  tene* 
ments,"  &c. 

The  only  exemption  by  statute  which  has  any  apparent 
reference  to  the  present  case  is  that  contained  in  5  &  6  Vict* 
c.  35,  s.  61.  No.  6  which  provides  that  allowance  is  to  be  made 
under  Schedule  A  "  For  the  duties  charged  on  any  hospital,  public 
school,  or  almshouses,  in  respect  of  the  public  buildings,  oflSces, 
and  premises  belonging  to  such  hospital,  public  school,  or  alms- 
house, and  not  occupied  by  any  individual  oflBcer  or  the  master 
thereof  whose  whole  income,  however  arising,  estimated  according 
to  the  rules  and  directions  of  this  Act,  shall  amount  to  or  exceed 
150Z.  per  annum,  or  by  any  person  paying  rent  for  the  same." 

It  seems  only  necessary  to  read  this  section  to  see  that  the 
apartments  occupied  by  the  medical  superintendent,  medioal 
officers  and  steward,  and  the  house  occupied  by  the  chaplain, 
each  of  whose  income  exceeds  WOl.  per  annum,  come  within  the 
scope  of  the  Income  Tax  Acts,  and  not  within  the  allowance 
provided  for. 
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A  more  serious  question  arises  when  we  come  to  consider  the       18S9 
4  objection  made  by  the  respondents  upon  the  ground  that  the       bhay 
4ipartment8  are  in  the  nature  of  Crown  property,  and  are  solely  j^jgricEs  of 
used  for  Crown  purposes.  Lamcashibe. 

.  The  principle  upon  which  this  exception  depends  is  thoroughly     Poiiock,  b. 
•establishedi  and  may  be  said  to  rest  upon  the  well-known  rule  of 
law  that  the  Crown,  by  virtue  of  its  prerogative,  is  not  bound  by 
^ny  statute  unless  it  be  expressly  named.    This  is  explained  by 
Lord  Kenyon  in  Bex  v.  Cook  (1),  where  it  was  held  that  the  post 
horse  duty  imposed  by  25  Geo.  3,  a  51,  was  not  payable  in 
respect  of  horses  employed  in  forwarding  public  expresses  in  the 
.service  of  the  Crown.    Since  that  decision  there  have  been  many 
instances  in  which  public  buildings  used  for  Government  purposes 
4>nly  have  been  held  to  be  exempt  from  poor-rates.     Thus  the 
Horse  Guards,  Lord  Amhurst  v.  Lord  Vomers  (2) ;  the  Post  Office, 
^mith  V.  Birmingham  (3) ;   the  Admiralty,  Beg.  v.  Stewart  (4), 
have  all  been   held  to  be  exempt  from  poor-rates  upon  this 
ground.    In  some  of  the  cases  which  followed  these  the  Court 
appears  to  have  gone  further  and  allowed  the  exemption  in 
favour  of    premises  occupied    by  improvement   commissioners 
and  others  who  used  them  for  public  purposes  other  than  Crown 
or  Government  purposes;    but  in  the  Tyne  Improvetnent  Comr 
mimoners  v.  ChirUm  (5)   these  cases  were  all  brought  to   the 
attention  of  the  Court,  and  Lord  Campbell,  in  giving  judgment, 
-distinctly  rests  the  right  of  exemption  upon  the  ground  that 
*'  the  purposes  for  which  the  property  is  occupied  are  purposes 
•created  by  the  Government  of  the  country : "  and  in  the  Mersey 
Doclcsand  Harbour  Board  y,  Cameron  (6)  the  House  of  Lords  gave 
'effect  to  and  confirmed    this   distinction.     Blackburn,  J.,  in 
delivering  the  opinion  of  the  judges,  states  that  the  exemption 
depends  entirely  on  the  occupier  and  not  on  the  title  to  the 
{property,  and  after  reviewing  the  authorities  he  says  that  in  the 
cases  in  which  the  exemption  has  been  allowed  the  purposes  of 
the  occupation  "are  public  purposes  of  that  kind  which,  by  the 
constitution  of  this  country,  fall  within  the  province  of  Govern- 

(1)  3  T.  R.  519.  (4)  8  E.  &  B.  360. 

(2)  2  T.  R.  372.  (5)  1  E.  &  E.  51G. 

(3)  7  E.  &  B.  483.  (6)  11  H.  L.  C.  443. 
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^^^ ment  and  are  committed  to  the  Sovereign,  so  that  the  occupiers. 


Bray       though  not  perhaps  strictly  servants  of  the  Sovereign,  might  be 

jrsTiOTs  OP   considered  in  eonsimili  casu ;  "  and  Lord  Westbury  (p.  505)  says 

Lancaotibk.  ^j^^^  ^jj^  public  purposes  to  make  good  an  exemption  "  must  be 

Pollock,  B.     g^^jj  j^g  ^^Q  required  and  created  by  the  Government  of  the 

country,  and  are  therefore  to  be  deemed  part  of  the  use  and 

service  of  the  Crown." 

In  Coomler  v.  Justices  of  Berkshire  (1)  the  Divisional  Court, 
the  Court  of  Appeal,  and  the  House  of  Lords,  all  held  that  the 
question  whether  premises  are  liable  to  be  rated  for  the  relief  of 
the  poor,  and  whether  they  are  liable  to  be  taxed  for  income  tax, 
is  for  the  above  purposes  identical.  They  also  agreed  that  in 
order  to  establish  an  exemption  in  either  case  the  premises  in 
question  must  be  such  that  they  can  be  properly  treated  as  being 
occupied  by  the  Crown  or  for  Crown  purposes,  or  for  public 
purposes  of  such  a  kind  as  to  fall  within  the  province  of 
Grovemment. 

The  only  remaining  point  for  consideration  upon  this  part  of 
the  case  is,  what  is  the  character  and  purpose  of  the  lunatic 
asylum  in  which  are  the  apartments  which  are  assessed  to 
income  tax.  It  is  a  county  lunatic  asylum,  built  and  conducted 
under  the  Lunatic  Asylums  Act,  1853  (16  &  17  Vict.  c.  97). 

The  effect  of  that  statute  is  that  the  justices  of  every  county 
are  required  and  empowered  to  maintain  a  lunatic  asylum,  with 
a  proper  staff  of  o£Scers,  for  the  maintenance  and  care  of  pauper 
lunatics  within  their  county.  This  is,  no  doubt,  a  matter  of 
public  interest,  and  it  may  be  essential  for  the  public  welfare ; 
but,  as  a  matter  of  duty  and  necessity,  the  justices  in  carrying 
out  the  requirements  of  the  Act  cannot  be  said  to  be  discharging 
the  functions  which  belong  to  the  Crown  or  the  Government  of 
the  county  at  large,  any  more  than  when  they  are  doing  many 
other  things,  either  in  obedience  to  a  statute  or  otherwise,  which 
are  requisite  for  the  well-being  of  their  county. 

Another  point  was  raised  by  the  respondent  which  we  do  not 
think  need  be  dealt  with  at  any  great  length.  It  was  said  that 
the  Crown  has  by  its  prerogative  the  custody  of  lunatics,  and 
that  the  requirements  of  the  Coimty  Lunatic  Asylums  Act  were 

(1)  9  Q.  B.  D.  17  ;  10  Q.  B.  D.  267 ;  9  App.  Cas.  61. 
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but  an  assignment  to  the  justices  of  the  different  counties  of  that  1889 
prerogative^  and  therefore  that  the  asylum  and  all  its  appoint-  bray 
ments  were  exempted  from  income  tax.  justices  of 

There  is  no  doubt  as  to  the  existence  of  the  prerogative  of  the  Lancashire. 
Crown  with  respect  to  the  custody  of  lunatics.  It  has  been  roiiock.  r. 
doubted  and  discussed  whether  its  origin  was  of  common  law  or 
by  statute,  but  that  the  right  exists  is  beyond  all  doubt.  The 
nature  of  it  is  stated  in  Bacon's  Abridgment,  tit.  Idiots  and 
Lunatics  (C) :  "  It  seems  to  be  agreed  at  this  day  that  the  king, 
as  parens  patriae,  hath  the  protection  of  all  his  subjects,  and  that 
in  a  more  peculiar  manner  he  is  to  take  care  of  all  those  who,  by 
reason  of  their  imbecility  and  want  of  understanding,  are  in- 
capable of  taking  care  of  themselves.  This  in  some  books  is 
called  a  prerogative  in  the  Crown,  and  in  others  a  regium  munus, 
or  duty  which  the  King  owes  his  subjects  in  return  for  their 
subjection  and  allegiance  to  him."  For  which  he  cites  Stanf. 
Prerog.,  2nd  Inst.,  and  other  authorities. 

In  modern  times  this  prerogative  has  been  exercised  by  the 
Court  of  Chancery  when  dealing  with  the  property  of  lunatics, 
and  more  directly  by  the  Commissioners  of  Lunacy  acting  under 
statutes  which  have  been  passed  from  time  to  time,  and  also  by 
the  judges  and  others  holding  Criminal  Courts  when  carrying  out 
the  statutory  provisions  relating  to  criminal  lunatics,  but  there 
is  no  trace  in  our  law  books  or  elsewhere  of  the  Crown  having 
taken  upon  itself  the  general  custody  and  maintenance  of  persons 
of  unsound  mind.  Until  the  passing  of  the  modem  Acts  relating 
to  lunatic  asylums,  pauper  and  other  lunatics  were  habitually 
maintained  in  private  houses,  hospitals,  and  poor  houses;  and 
even  now  the  relations  of  a  lunatic  or  others  who  do  so  without 
profit  may  keep  and  maintain  a  lunatic  in  a  private  house  without 
any  licence  to  do  so.  If  the  contention  of  the  respondents  were 
to  be  given  effect  to,  it  would  seem  to  follow  that  a  father  or 
mother  could  not  maintain  in  their  cottage  an  imbecile  child 
without  exercising  the  prerogative  of  the  Crown,  and  partially 
acquiring  for  their  home  the  privilege  of  a  royal  residence. 

The  fiallacy  of  this  argument  consists  in  confounding  two 
distinct  matters  :  one  the  prerogative,  privilege,  and  duty  of  the 
Crown  to  protect  and,  if  necessary,  to  control  lunatics ;  the  other,. 

2  M  2  2 
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1889  the  duty  which  belongs  to  parents,  parishesi  and  counties  to 
B^Y  maintain  them  if  paupers.  In  respect  of  this  latter  obligation, 
J  ^'  \  the  duty  is  identical  whether  the  pauper  who  is  maintained  be  a 
liANOABHiRE.  luuatic  or  a  person  of  sound  mind,  and  therefore  it  cannot  cor- 
Foiiock.  6.  rectly  be  said  that  the  magistrates,  when  proyiding  for  the 
custody  and  maintenance  of  pauper  lunatics  in  the  county  lunatic 
asylum  are  exercising  a  prerogative  of  the  Crown,  or  discharging 
a  duty  which  appertains  to  the  public  government  of  the  county. 
The  last  objection  urged  by  the  respondents  is  one  of  a  more 
technical  character,  but  it  not  the  less  requires  to  be  answered 
before  judgment  can  be  given  for  the  appellant  It  is  this, 
that  even  if  it  be  admitted  that  the  apartments  in  question  are 
properly  assessed  to  income  tax, ''  the  justices  of  the  county  of 
Lancaster "  are  not  such  a  body  as  can  be  assessed.  They  are 
not  strictly  a  corporation,  but  this  does  not  seem  to  us  to  assist 
the  respondents'  argument  much,  for  if  they  are  a  body  known  to 
the  law  and  to  the  legislature,  it  would  seem  to  follow  that  where 
apartments  in  respect  of  which  income  tax  is  payable  are  occu- 
pied by  them,  that  is  by  their  officers  and  servants,  the  justices  are 
the  persons  who  as  a  body  ought  to  be  assessed.  If  it  were  not 
so  this  curious  consequence  would  follow,  that  there  would  be 
apartments  in  respect  of  which  income  tax  is  payable,  a  body  of 
persons  occupying  them,  and  beneficially  occupying  them  (since 
if  these  apartments  did  not  exist,  the  justices  would  be  compelled 
to  obtain  others),  and  yet  no  person  or  body  of  persons  would  be 
assessable — a  conclusion  so  inconvenient  and  impossible  that  one 
would  be  slow  to  adopt  it. 

But  it  was  further  said,  How  is  the  claim  of  the  Crown  to  be 
enforced?  Can  the  magistrates  be  made  liable  personally  or 
collectively  ?  No  practical  difficulty  seems  to  present  itself  as 
to  this,  for  the  Crown  can  always  enforce  payment  of  income  tax 
due  and  unpaid  by  distress  upon  the  premises  by  virtue  of  its 
prerogative,  and  also  under  the  provisions  of  the  Taxes  Manage- 
ment Act,  1880,  s.  86,  and  in  this  particular  case  provision  is 
made  by  the  Income  Tax  Act,  1842,  s.  70,  that,  "so  far  as 
respects  the  duties  chargeable  under  Schedule  A.,  in  case  any 
lands  charged  to  the  said  duties  shall  be  unoccupied,  and  no 
distress  can  be  found  on  the  same  at  the  time  such  duties  shall 
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be  payable^  it  shall  be  lawful  for  the  collector  of  the  parish  or       1889 
place  where  the  said  lands  are  situate  for  the  time  being,  at  any       brat 
time  after,  to  enter  upon  the  said  lands  when  there  shall  be  any  j„grn^  qf 
distress  thereupon  to  be  found,  and  the  distress  to  seize  and  sell,  Lanoaotibb. 
xmder  the  like  powers  as  he  might  have  distrained  on  the  same     i*oiiock.  b. 
lands  if  in  the  occupation  of  such  person  at  the  time  the  duties 
became  due." 

Is  there,  then,  any  sufficient  ground  or  reason  in  law  why  the 
magistrates  as  a  body  should  not  be  assessed  ?  Their  functions 
in  reference  to  the  county  lunatic  asylum  are  created  and  regu- 
lated by  the  provisions  of  the  statute  already  referred  to  (16  &  17 
Vict,  c  97),  and  it  will  be  seen  on  reference  to  this  statute  that, 
although  the  justices  are  empowered  by  s.  3  to  appoint  a  com- 
mittee to  superintend  the  erection  of  the  county  lunatic  asylum, 
and  by  s.  22  to  elect  visitors  annually ;  the  duty  of  providing  the 
asylum  is  by  s.  2  cast  upon  the  justices  generally. 

Looking,  therefore,  to  the  general  object  of  the  Act,  as 
evidenced  by  its  provisions,  it  seems  that  the  intention  is  to 
cast  a  responsibility  upon  the  justices  of  every  county  to  provide 
county  lunatic  asylums,  and  to  depute  a  selected  number  of  their 
body  for  the  building  and  maintenance  of  such  asylums,  in- 
cluding the  appointment  of  officers  and  provision  for  their 
residence,  which  would  seem  to  involve  the  imposition  upon  the 
justices  as  a  body  of  all  fiscal  responsibilities  necessarily  arising 
out  of  the  position  in  which  they  are  placed,  and  as  between  the 
justices  generally  and  the  committee  of  visitors,  the  view  that 
the  justices  are  liable  is  strengthened  by  the  consideration  of  the 
fact  that  a  fresh  committee  of  visitors  is  elected  annually  (s.  22), 
and  the  justices  have  power  from  time  to  time  to  fill  up  the 
vacancies  (s.  28),  and  also  by  the  fact  that  the  justices,  not  the 
committee  of  visitors  (s«  46  et  seq.),  have  power  to  defray  the 
moneys,  costs,  and  expenses  payable  for  the  purposes  of  this  Act 
out  of  the  rates. 

There  is  not  much  authority  affecting  this  question,  but  as  far 
as  it  goes  it  seems  to  be  in  favour  of  the  assessment.  In  Beg. 
V.  Justices  of  Woreester^ire  (1)  it  was  held  that  the  justices  as 
a  body  were  not  liable  to  poors'-rate  in  respect  of  the  county 

(1)  11  A.  A  E.  67 
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188U        hall,  but  this  was  upon  the  ground  that  the  only  purposes  for 

Brat       which  the  justices  used  the  hall  as  a  body  were  for  the  adminis- 

JusnoBs  OF  ^ration  of  justice,  and  although  some  of  them  individually  used 

Lancashire.  i]^q  building  for  dining  and  sleeping  this  was  not  an  occupation 

roiiock.  B.     by  the  whole  body,  but  in  giving  judgment  Williams,  J.,  says : 

*'  The  magistrates  form  a  body  which  is  in  the  nature  of  a  coi^ 

poration  for  pubUo  purposes  only." 

In  Beg.  v.  Overseers  of  FuBxmm  (1)  the  question  was  fully 
discussed  whether  the  committee  of  visitors  of  a  pauper  lunatic 
asylum  were  liable  to  poor-rates  beyond  the  value  at  which  the 
land  was  assessed  at  the  time  of  its  purchase.  It  was  held  tiiat 
they  were  not,  but  any  point  such  as  is  now  raised  was  not  taken 
either  by  counsel  or  by  the  judges  who  decided  that  case.  In 
Justices  of  Laneashire  v.  CJieetham  (2)  it  was  held  that  the 
justices  of  the  county  were  rateable  to  the  relief  of  the  poor  for 
the  courts  built  for  the  Manchester  Assizes  in  respect  of  an 
amount  which  they  received  for  the  accommodation  required  for 
the  city  quarter  sessions  and  for  the  city  court  of  record. 

In  Coomiber  v.  Justices  of  Berkshire  (3)  the  point  now  under 
consideration  does  not  appear  to  have  been  discussed  at  the  bar 
or  to  have  been  decided  by  either  of  the  learned  judges.  Grove,  J., 
and  Huddleston,  B.,  before  whom  the  case  was  argued  in  the 
Queen's  Bench  Division.  In  the  Couxc  of  Appeal  Brett,  LJ^., 
appears  to  have  expressed  a  clear  opinion  that  the  justices  could 
not  be  assessed  upon  the  ground  that  they  are  not  a  corporation, 
nor  are  they  an  association  of  persons  at  aU,  unless  they  be 
assembled  in  quarter  sessions.  *^  The  justices,"  he  goes  on  to 
say,  '^have  no  property  belonging  to  them  as  justices  upon  which 
anything  could  be  levied,  and  it  can  hardly  be  maintained,  I 
should  think,  that  this  tax  could  be  recovered  from  them  in- 
dividually and  personally."  Baggallay,  L. J.,  after  saying  that 
he  adopts  the  view  that  the  justices  must  be  regarded  as  the 
occupiers  of  the  premises,  adds :  "  I  am,  however,  unable  to  assent 
to  the  proposition  that  there  is  any  beneficial  occupation  of  the 
premises  by  the  justices,  or  that  the  premises  are  capable  of 
beneficial  occupation  or  enjoyment  by  any  one.    In  any  view  of 

(1)  6  B.  A?  S.  451.  (2)  Law  Rep.  3  Q.  B.  li. 

(3)  9  Q.  B.  D.  17  ;  10  Q.  B.  D.  267;  9  App.  Cfts.  61. 
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the  case,  it  can  hardly  be  disputed  that  the  justices  have  not  any       1889 
present  beneficial  occupation  or  enjoyment  of  the  premises ;  and       bbay 
inasmuch  as,  by  yirtue  of  the  statute  21  &  22  Vict.  c.  92,  and  of  j^g^^  op. 
the  conveyance  made  thereunder  in  1859,  the  assize  courts  and  the  LANCAraiRE. 
police  station  were,  on  the  6th  of  April,  1859,  and  have  eyer  since     p«^nock,  it. 
been.  Tested  in  the  clerk  of  the  peace  upon  trust  for  the  public 
uses  or  purposes  of  the  county,  they  have  been  and  are  incapable 
of  any  such  beneficial  ownership  or  occupation  as  could  render 
the  owner  or  occupier  liable  to  be  charged  in  respect  thereof." 

The  decision  of  the  above  case,  however,  in  all  the  courts 
turned  upon  the  point  that  the  apartments  in  question  were 
occupied  for  Crown  purposes,  and  therefore  the  above  dicta, 
though  entitled,  we  need  scarcely  say,  to  every  possible  respect 
and  consideration,  are  not  binding;  and  when  the  case  came 
before  the  House  of  Lords  the  learned  lords  by  whom  it  was 
decided  appear  to  have  declined  to  deal  with  the  question  of  who 
could  properly  be  made  liable  as  occupiers,  provided  an  assess- 
ment could  legally  have  beeji  made ;  and  Lord  Blackburn,  at 
p.  72,  says :  ''  I  do  not  think  it  necessary  to  say  anything  on 
what  I  may  caU  the  technical  answers  on  which  the  respondent's 
counsel,  and,  I  think  (to  some  extent),  Brett,  L.  J.  relied.  I  do 
not  much  doubt  that,  if  the  premises  were  taxable,  means  would 
be  found  for  obtaining  payment." 

Lord  Watson  appears  also  to  have  di£fered  from  the  observa- 
tions made  by  the  judges  in  the  Court  of  Appeal  upon  this  point 
of  the  case. 

The  case  is  not  without  some  difficulties  in  whatever  light  it 
may  be  viewed,  but,  for  the  reasons  we  have  given,  it  appears  to 
us  that  the  Crown  is  entitled  to  the  judgment  of  the  Court. 

Since  this  judgment  was  written  there  is  a  case  of  Twvnicliffe 
V.  OveTBeers  of  Birkdale  (1)  which  came  before  the  Master  of  the 
Bolls  lEuid  Fry  and  Lopes,  L.  J  J.,  in  the  Court  of  Appeal  I  need 
only  say  that  was  a  case  in  which  that  Court  took  the  same  view 
as  we  have  done  with  regard  to  the  occupation  of  a  reformatory 
school.  The  same  arguments  were  there  used ;  but  the  judges 
came  to  the  conclusion  that  a  reformatory  school  could  not  be 
considered  as  a  school  occupied  for  Crown  purposes. 

(1)  20  Q.  B.  D.  460. 
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1889  There  will  be  judgment  for  tlie  Crown. 

V.  Judgment  for  the  Orawn^ 

JuSTICEfl  GV 

Lancashire.      The  justices  appealed. 

1889.  Jan.  31.  Oainsford  Braces  Q.C.y  and  Smyh/y  for  the  appel- 
lants. The  justices  are  not  a  body  known  to  the  law,  and  cannot 
be  assessed^  nor  can  the  committee  of  visitors.  Neither  body  i» 
corporate,  and,  moreover,  neither  has  any  property  in  the  asylum^ 
which  would  be  vested  in  the  clerk  of  the  peace  under  34  &  35 
Yict.  c.  14,  nor  are  they  occupiers.  Under  the  Lunatic  Asylums* 
Act,  1853,  the  justices  are  to  provide  the  asylum,  but  the  entire 
management  is  vested  in  the  committee  of  visitors.  The  assess- 
ment was  therefore  wrong.  Further,  the  property  is  incapable  of 
producing  profit,  and  cannot  be  the  subject  of  either  poor-rates- 
or  income  tax :  Coomber  v.  Justices  of  Berks.  (1) 

[They  cited  Beg.  v.  Justices  of  Worcestershire.  (2) 

Sir  Edward  Clarke^  S.O.y  and  A.  Y.  Diceyy  for  the  Crown.  The 
justices  use  the  asylum  and  occupy  it  for  a  particular  purpose  hy 
means  of  their  officers.  The  decision  of  the  Court  below  was- 
right  that  the  premises  are  not  exempt,  and  is  in  accordance  witK 
Tunnidiffe  v.  Overseers  of  Birkdale.  (3) 

Gainsford  Bruce^  Q-C.,  in  reply. 

Jan.  31.    LoBD  Esheb,  M.B.    This  is  a  case  stated  under  the 
Taxes  Management  Act,  1880,  43  &  44  Vict.  c.  19,  s.  59.    Let  a& 
see  what  case  can  be  stated  and  upon  what  case  we  are  bound  to 
give  an  opinion.     On  the  determination  of  any  appeal  under  the 
Income  Tax  Acts  by  the  special  commissioners,  the  appellant,  oi- 
the  surveyor,  may,  if  dissatisfied  with  the  determination  as  being- 
erroneous  in  point  of  law,  declare  his  dissatisfaction,  and  require 
the  commissioners  to  state  a  case  for  the  opinion  of  the  High 
Court.     The  case  is  to  set  forth  the  facts  and  the  determination^ 
That  means  that  the  case  is  to  raise  the  question  of  law  which 
the  commissioners  have  determined  and  to  which  the  appellant 
has  objected  as  wrong  in  law,  and  by  sub-s.  2  the  High  Court  is 
to  hear  and  determine  the  question  or  questions  of  law  arising  on 

(1)  10  Q.  B.  267 ;  9  App.  Cas.  61.  (2)  11  A.  &  E.  57. 

(8)  20  Q.  B.  D.  450. 
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the  case.    Now  what  was  the  question  of  law  raised  by  the  clerk       1889 

of  the  peace  ?    Not  that  if  this  part  of  the  lunatic  asylum  was       bbay 

assessable  the  justices  or  the  visiting  committee  were  not  the  jug^IcEsoF 

people  to  be  assessed  but  some  one  else,  but  that  no  one  was  LANCAbiiiBt> 

assessable,  or,  in  other  words,  that  these  parts  of  the  asylum  were  Lord  Ether,  m.r. 

not  assessable  at  all.     The  determination  of  the  commissioners 

was  taken  upon  that  point  of  law  and  that  alone.    If  that  is  so, 

that  was  the  only  point  with  regard  to  which  a  case  could  be 

stated,  and  if  in  the  case  any  other  point  is  stated  it  is  one  that 

should  not  be  in  the  case,  and  which  no  Court  is  bound  to  answer. 

The  point  raised  before  us  to-day  may  have  been  mentioned  in 

the  Divisional  Court,  but  whether  it  was  argued  or  not,  it  was  a 

point  not  raised  by  the  decision  of  the  commissioners,  and  is  not 

a  question  on  which  I  feel  called  to  give  any  opinion. 

The  only  question  which  is  before  us  is,  whether  these  parts  of 
the  asylum  are  taxable.  This  has  not  been  argued  before  us  but 
practically  given  up,  and,  looking  at  the  cases  that  have  been 
decided,  particularly  the  case  of  the  reformatory  school,  I  have 
no  doubt  that  these  parts  of  the  asylum  are  assessable.  The 
appeal  must  be  dismissed. 

BowEN,  L.J.  I  am  of  the  same  opinion.  The  only  possible 
matter  of  substantial  dispute  in  this  case  was  whether  these 
parts  of  the  asylum  were  assessable  to  income  tax  or  not.  If 
they  are  it  can  make  no  difference  whether  they  are  assessed  in 
the  name  of  the  justices,  or  of  the  committee  of  visitors,  or  of 
the  clerk  of  the  peace,  because  the  amount  would  be  paid  out  of 
the  rates  whichever  names  are  put  on  the  rate-book.  When  the 
matter  came  before  the  commissioners  no  one  took  the  point  that 
the  rating  was  in  the  wrong  names.  The  only  point  taken  was 
that  neither  the  justices  nor  the  committee  were  assessable,  that 
is,  that  the  premises  were  not  assessable  at  all.  Imagine  the 
clerk  of  the  peace  coming  before  the  commissioners  to  take  the 
point  that  the  assessment  should  not  be  on  the  justices  but  on 
himself!  yet  that  is  the  contention  when  the  case  comes  here. 
There  is  another  class  of  persons  who  might  possibly  be  assessed 
— ^the  persons  who  occupy  these  rooms ;  but  it  would  be  equally 
technical  to  argue  that  they  should  be  assessed,  for,  even  if  they 
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1889       were  the  persons  who  should  appear  on  the  assessment  books,  in 

Bray       *^®  ®^^  ^®  money  would  come  out  of  the  rates,  because  the 

.     ^'         claim  of  the  o£Scers  to  be  repaid  the  amount  would  certainly  be 

Justices  ov  ^  -^^  ' 

Lanoasbibe.  admitted.  These  technical  points  were  not  therefore  taken  before 
•  Bowen,  L.J.  tho  commissioners,  but  the  technicality  arose  affcervrards  when 
the  question  was  raised  before  the  Court  who  of  all  these  people 
ought  to  be  assessed.  As  that  formed  no  part  of  the  question 
in  litigation  before  the  commissioners,  and  as  their  determination 
was  not  on  any  such  point,  raising  it  now  is  a  mere  attempt  to 
escape  paying  costs.  The  appellants  are  wrong  on  the  main 
point,  but  they  would  get  costs  if  they  were  right  on  this  bye- 
point  ;  that  is  the  reason  it  is  taken,  and  that  is  the  reason  why 
we  decline  to  decide  it. 

Fby,  L.J.  I  am  entirely  of  the  same  opinion.  The  only  real 
point  is  this :  was  this  property  in  the  occupation  of  the  Crown 
either  directly  or  through  persons  using  it  exclusively  in  and  for 
the  service  of  the  Crown  ?  In  the  case  of  Qreig  v.  University  of 
Edinburgh  (1),  that  is  stated  by  Lord  Cairns  to  be  the  only 
ground  of  exemption  under  the  Poor  Law  Acts,  and  that  applies 
equally  to  the  present  case.  To  that  question  in  this  case  the 
only  answer  is,  that  the  asylum  is  not  in  such  occupation;  in. 
point  of  fact  the  question  has  been  barely  referred  to  in  the 
argument  before  us. 

We  have  only  to  determine  questions  of  law  arising  on  the 
case  transmitted  to  us  under  the  Act.  The  point  raised  in  the 
present  case  is  this:  the  clerk  of  the  peace  contended  that 
neither  the  justices  nor  the  committee  of  visitors  were  liable  to 
pay  income  tax  under  Schedule  A.  in  respect  of  the  apartments 
occupied  by  the  medical  officers  and  the  chaplain,  and  there  are 
eight  grounds  by  which  the  contention  is  supported.  The  point 
raised  is  not  that  the  assessment  is  wrong,  nor  that  the  county 
justices  are  not  the  owners,  but  that  neither  they  nor  the 
committee  of  visitors  are  liable  to  pay,  whether  as  owners  or 
occupiers  is  immaterial.  That  is  the  only  point  raised.  It  is 
quite  true  that  certain  admissions  are  signed  which  are  called 
an  amended  special  case,  but  which  are  not  a  part  of  the  special 

(1)  Law  Bep.  1  H.  L.,  Sc.  348. 
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case  at  alL    They  do  not  come  from  the  commiasioneis.    They       ^^^ 
raise,  no  doubt,  the  question  whether  the  justices  of  the  county       Bbat 
for  the  time  being  are  chargeable,  but  that  is  a  question  which  jugnQss  of 
we  are  under  no  obligation  to  answer.    The  only  points  which  Lakoashibe, 
we  have  to  determine  are  points  of  law  arising  upon  the  case,      ^'  ^•'^• 
and  the  only  point  of  law  arising  on  the  case  is,  whether  neither 
the  county  justices  nor  the  committee  of  visitors  are  liable  to 
pay.    It  is  clear  that  one  or  the  other  is  liable,  and  there  we 
leave  it 

The  appeal  must  be  dismissed. 

Appeal  dmfUsaed. 

Solicitors  for  the  justices :    Bidsdale  &  Son,  for  Wilson  & 
HnUon,  Preston. 

Solicitor  for  the  Crown :  The  Solicitor  of  Inland  Revenue. 

A.  M. 


[IN  THE  COUBT  OF  APPEAL.]  ^^^  ^' 

HART  V.  THE  STANDARD  MARINE  INSURANCE  COMPANY, 

LIMITED. 

Insurance,  Marine — WarraiUy — **lr(m,**  "Sted.^ 

A  policy  of  insurance  on  a  ship  contained  a  clause  "  Warranted  no  iron,  or 
ore,  or  phosphate  cargo,  exceeding  the  net  registered  tonnage."  In  an  action  on 
the  policy  against  the  underwriters : — 

Held,  hy  the  Court  of  Appeal,  afSrming  the  judgment  of  Mathew,  J.,  that  the 
warranty  was  hroken  hy  shipping  a  quantity  of  steel  in  excess  of  the  net  regis- 
tered tonnage. 

Appeal  from  a  judgment  of  Mathew>  J.,  at  the  trial  of  the 
canse  without  a  jury. 

The  action  was  brought  on  a  policy  of  insurance  on  a  ship, 
effected  by  the  plaintiff  with  the  defendants,  who  were  under- 
writers, to  recover  for  a  partial  loss. 

The  policy  contained  the  following  clause:  ^^ Warranted  no 
iron,  or  ore,  or  phosphate  cargo,  exceeding  the  net  registered 
tonnage."  On  the  voyage  during  which  the  loss  arose  the  ship 
carried,  in  addition  to  parcels  of  sheet  iron  and  iron  rails,  a  quan- 
tity of  steel  blooms,  the  weight  of  which  exceeded  the  net  regis- 
tered tonnage.  The  question  at  the  trial  was  whether  there  had 
been  a  breach  of  the  warranty.    The  learned  judge  decided  that 
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steel  was  wrought  iron  so  as  to  come  within  the  meaning  of  the 
contract,  and  gave  judgment  for  the  defendants. 
The  plaintiff  appealed. 

Bigham,  Q.C.,  and  /.  Oorell  JBamea,  Q.C.,  for  the  appellant. 
The  warranty  is  express,  and  it  must  be  construed  according  to 
the  meaning  attached  to  the  words  by  business  men,  and  does 
not  bind  the  insured  beyond  the  commercial  import  of  the  words : 
Marshall  on  Marine  Insurance,  4th  ed.,  p.  280 ;  Amould's  Marine 
Insurance,  6th  ed.,  p.  605.  In  a  business  transaction  different 
things  are  described  by  the  words  "  steel "  and  "  iron."  A  con- 
tract for  steel  rails  would  not  be  fulfilled  by  delivery  of  iron,  and 
an  insurance  on  steel  rails  would  not  cover  iron  rails. 

[They  cited  Scott  v.  JBourdiUion  (1)  ;  BlackettY.  Royal  Exchange 
Assurance  Co,  (2) ;  Moody  v.  Surridge.  (3)] 

Kennedy^  Q.(7.,  and  Joseph  Walton^  for  the  defendants.  Steel  is 
iron  that  has  gone  through  a  process,  and  comes  strictly  within 
the  terms  of  the  warranty.  The  only  meaning  that  can  be 
attached  to  the  word  ^^  iron  "  so  as  to  carry  out  the  object  of  the 
warranty  is  that  it  is  used  as  a  generic  word,  and  includes  all 
descriptions  of  iron. 

/.  Oorell  Barnes^  Q.C.,  in  reply. 

Lord  Esheb,  M.B.  The  first  question  in  this  case  is  what  is 
the  rule  of  construction  to  be  adopted  in  the  case  of  a  warranty 
in  a  policy.  Now  the  rule  is  laid  down  in  Marshall  on  Marine 
Insurance  that  a  warranty  like  every  other  part  of  the  contract  is 
to  be  construed  according  to  the  understanding  of  merchants^ 
and  does  not  bind  the  insured  beyond  the  commercial  import  of 
the  words.  This  has  been  adopted  by  later  writers,  both  American 
and  English,  and  is  a  declaration  that  the  words  are  not  to  be 
construed  in  the  sense  in  which  they  would  be  used  amongst  men 
of  science,  but  as  they  would  be  used  in  mercantile  transactions. 
The  learned  judge  who  had  to  try  this  case  had  to  construe  the 
warranty  according  to  its  ordinary  acceptance  among  the  class 
between  whom  the  documents  passed,  unless  by  usage  it  had 
acquired  a  wider  or  narrower  interpretation  among  men  of  that 

(1)  2  B.  &  P.  (N.  R.)  213.  (2)  2  C.  d:  J.  244. 

(3)  2  Esp.  633. 
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clafis.  The  next  question  then  is,  what  is  the  ordinary  sense  in  i889 
which  the  words  used  in  this  warranty  would  be  accepted  by  ^^^^ 
mercantile  men  ensaeed  in  the  business  of  insurance  ?    If  the    „    ^• 

®  ^  ^  Stakdabd 

words  are  capable  of  two  meanings  you  may  look  to  the  object     Mabine 

with  which  they  are  inserted,  in  order  to  see  which  meaning    compakt. 

business  men  would  attach  to  them.    That  appears  by  Moody  v.  i^rdE^b^.M.R. 

Sunridge  (1),  for  Lord  Eenyon  evidently  took  the  object  of  the 

clause  into  consideration,  and  must  have  asked  the  jury  whether, 

as  that  object  was  to  free  the  underwriters  from  trifling  losses  in 

the  case  of  articles  insured  which  were  of  a  perishable  nature, 

com,  which  was  to  be  free  from  average,  would  not  include  malt. 

If,  therefore,  iron  can  include  steel  the  learned  judge  had  a  right 

to  consider  the  purpose  of  the  warranty. 

The  learned  judge  has  held,  and  I  think  rightly,  that,  in  this 
warranty,  primarily  *^  iron  "  would  include  ''  steel/'  and  it  is  not 
enough  to  displace  this  to  shew  that  in  other  mercantile  matters, 
or  in  the  body  of  the  policy,  the  words  would  have  a  distinct 
meaning.  The  learned  judge  was  of  opinion  that  there  was  no 
evidence  to  shew  that  in  such  a  warranty  there  was  a  usage  as  to 
any  limited  meaning  of  the  expression  '4ron."  The  two  ques- 
tions for  a  jury  would  be  whether  such  a  warranty  had  become 
common ;  if  not,  there  would  be  an  end  of  the  plaintiff's  case. 
The  other  question  would  be  whether  if  the  warranty  was  a 
common  one,  the  words  had  acquired  by  usage  a  distinct  mean- 
ing in  the  warranty.  The  learned  judge  was  of  opinion  that  the 
plaintiff  had  fSailed  to  produce  evidence  on  either  point,  and  I 
think  under  the  circumstances  he  was  absolutely  right. 

BowEN,  L. J.  I  feel  no  doubt  that  the  decision  was  perfectly 
right  The  same  broad  rules  of  construction  apply  to  the  inter- 
pretation of  a  warranty  as  apply  to  all  commercial  documents.  I 
do  not  think  there  is  a  better  exposition  of  this  than  given  by 
Lord  Eldon  in  Bobertson  v.  French.  (2)  '*  The  same  rule  of  con- 
struction which  applies  to  all  other  instruments  applies  equally 
to  this  instrument  of  a  policy  of  insurance,  viz.,  that  it  is  to  be 
construed  according  to  its  sense  and  meaning,  as  collected  in  the 
first  place  from  the  terms  used  in  it,  which  terms  are  themselves 
to  be  understood  in  their  plain,  ordinary,  and  popular  sense, 

(1)  2  Esp.  633.  (2)  4  East,  130,  at  p.  135. 


502 


QUEEN'S  BENCH  DIVISION. 


VOL.XXn. 


1889 


Habt 

V, 

Standabd 

Marine 

Inbubakoe 

COMPANT. 

Bowen,  L.J. 


unless  they  have  generally  in  respect  of  the  subject-matter,  as  by 
the  known  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense, 
distinct  from  the  popular  sense  of  the  same  words ;  or  unless*  tbe 
context  evidently  points  out  that  they  must  in  the  particular 
instance,  and  in  order  to  effectuate  the  immediate  intention  of 
the  parties  to  that  contract,  be  understood  in  some  other  special 
and  peculiar  sense."    It  is  to  be  remembered  in  construing  such 
a  document  that  it  is  a  commercial  one  used  for  insurance  pur* 
poses,  and  coming  to  this  particular  policy,  what  are  the  words 
we  have  to  construe  ?    Not  words  describing  the  subject-matter 
to  be  carried,  nor  subject-matter  to  be  sold  or  deliyered,  but  a 
clause,  the  object  of  which  is  to  exclude  from  the  ship  goods  the 
carriage  of  which  would  be  dangerous  to  the  ship.    There  is  no 
business  man  who  b  not  aware  that  steel  is  iron  that  has  been 
subject  to  a  process.    On  the  other  hand,  no  one  would  suppose 
that  steel  included  iron.    The  fbrst  question  then  is,  what  is  the 
meaning  of  the  word  '^  iron  "  used  in  this  context    There  was 
eyidence  to  shew  that  in  contracts  of  sale,  bills  of  lading,  and 
charterparties,  business  men  would  not  describe  or  identify  steel 
as  iron.     It  is  natural  enough  that  in  describing  individual 
matters  of  commercial  contract  such  matters  should  be  described 
specifically,  and  if  for  the  purpose  of  insurance  it  is  necessary  to 
describe  steel  specifically,  the  term  "  iron "  would  be  inappro- 
priate.    In  this  case  there  is  no  such  desire  to  describe  specifi- 
cally or  to  identify  goods,  but  to  exclude  generally  a  certain 
class  of  cargo  having  certain  physical  qualities  from  the  ship, 
and  in  such  a  case  one  would  expect  to  find  a  generic  term  and 
not  a  specific  description.    I  should,  therefore,  construe  the  word 
^^  iron  "  in  such  a  clause  in  its, generic  sense,  and  as  comprehend- 
ing a  cargo  of  steel.    That  being  the  construction  I  should  place 
on  the  warranty  let  us  see  how  the  authorities  bear  on  the  ques- 
tion of  parol  evidence  as  to  usage.    In  CoU  v.  Commercial  Insur- 
ance Co.  (1)  parol  evidence  was  admitted  to  shew  that  roots  were 
perishable  in  their  nature,  and  that  sarsaparilla  was  not  con- 
sidered to  be  so,  so  that  it  would  not  be  included  in  a  memo- 
randum which  mentioned  roots.    That  case  shews  that  evidence 
is  admissible  to  establish  a  usage  modifying  the  ordinary  use  of 

(1)  7  John.  (Amer.)  385. 
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words  found  in  a  memorandum.  The  cases  of  8coU  y.  Bour- 
diUion  (1),  Moody  v.  Surridge  (2),  and  Mason  v.  Skurray  (3)  are 
commented  on  in  Parsons  on  Marine  Insurance,  vol.  i.,  p.  627, 
and  go  to  prove  the  same  thing.  But  all  this  reference  to  autho- 
rities comes  to  nothing,  unless  it  can  be  shewn  that  in  the  par- 
ticular warranty  before  us  the  words  employed  have  obtained  by 
usage  a  particular  meaning.  That  is  where  this  parol  evidence 
broke  down,  and  for  the  best  of  reasons,  because  there  seems 
every  probability  that  these  clauses  are  new,  and  that  in  fact  no 
usage  has  sprung  up  in  regard  to  them.  I  think,  therefore,  that 
the  judgment  of  the  learned  judge  was  right,  and  that  the  appeal 
should  be  dismissed. 

Fry,  L.J.  The  question  is,  what  is  the  meaning  of  the  words 
that  occur  in  this  warranty  as  they  are  used  in  the  English 
language  by  ordinary  persons.  It  is  a  matter  of  common  know- 
ledge that  steel  is  a  form  of  iron,  and  an  expression  used  with  the 
intention  of  excluding  iron  would  be  intended  to  exclude  steel. 
That  being  so,  it  is  incumbent  on  the  plaintiff  to  shew  that,  in  this 
context,  the  word  is  used  in  a  more  limited  sense.  The  plaintiff 
tries  to  meet  this  obligation  by  shewing  that  in  certain  documents 
when  steel  is  dealt  with  it  is  called  steel,  and  when  iron  is  dealt 
with  it  is  described  as  iron.  But  there  is  a  difference  between 
the  subject-matter  of  a  contract  and  an  exclusion  of  a  class  of 
things  from  the  contract.  In  an  affirmative  description  of  some 
subject-matter  the  mind  inclines  to  be  specific,  but  in  the  case 
of  exclusion  the  mind  naturally  tends  to  the  use  of  general 
terms.  In  this  case,  which  is  one  of  exclusion,  there  is  no  evi- 
dence which  tends  to  cut  down  or  restrict  the  ordinary  and  general 
scope  of  the  words,  and  therefore,  for  the  purposes  of  this  warranty, 
iron  in  its  wide  and  general  sense  includes  that  which  is  described 
specifically  as  steel.    I  agree,  therefore,  with  the  learned  judge, 

and  this  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :   Bowcliffes,  Bawle  dt  Co.,  for  Stone, 
Fletcher  dt  HvU,  Liverpool. 
Solicitors  for  defendants :  W.  A.  Crump  &  Son. 

(1)  2  B.  &  P.  (N.  R.)  213.  (2)  2  Esp.  633. 

(3)  Marsh.  Insurance,  4tli  Edit.  169. 
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1889  I8ITT  AHD  Othebs,  Executobs  v.  THE  RAILWAY  PASSENGERS 

Jitn.  17, 18.  ASSURANCE  COMPANY. 

Inmrance — Insuranoe  against  Aocidenl — **  Effects  of  injury  caused  by  accident  ** 
— Power  of  Arbitrator  to  state  a  Special  Case  under  the  Common  Lata 
Procedure  Act,  1854,  s,  5. 

The  assured  under  a  policy  granted  by  the  defendant  company  against 
''  death  from  the  effects  of  injury  caused  by  accident,"  fell  and  dislocated  his 
flhoulder.  He  was  at  once  put  to  bed  and  died  in  less  than  a  month  from  the 
date  of  the  accident,  having  been  all  the  time  confined  to  his  bedroom.  In  a 
case  stated  in  a  reference  under  the  defendants'  special  Act  the  umpire  found 
that  the  assured  died  from  pneumonia  caused  by  cold,  but  that  he  would  not 
have  died  as  and  when  he  did  had  it  not  been  for  the  accident,  that  as  a  con- 
sequence of  the  accident  he  sufiered  from  pain  and  was  rendered  restless, 
unable  to  wear  his  clothing,  weak,  and  unusually  susceptible  to  cold,  and 
that  his  catching  cold  and  the  fatal  effects  of  the  cold  were  both  due  to  the 
condition  of  health  to  which  he  had  been  reduced  by  the  accident : — 

ffdd,  that  the  death  of  the  assured  was  due  to  the  "  effects  of  injury  caused 
by  accident  *'  within  the  meaning  of  the  policy. 

The  defendants*  special  Act  provided  for  the  reference  to  arbitration  of  any 
question  arising  on  any  of  their  contracts  of  insurance,  and  that  the  *'  submis- 
sion to  any  such  arbitration  "  might  be  made  a  rule  of  Court : — 

Jleldf  that  the  umpire  in  a  reference  under  the  Act  had  power  to  state  a 
special  case  for  the  opinion  of  the  Court  under  the  Common  Law  Procedure 
Act,  1854,  8.  5. 

Special  case  stated  by  an  umpire  under  s.  5  of  the  Common 
Law  Procedure  Act,  1854. 

The  claim  referred  was  brought  by  the  plaintiffs,  the.executors 
of  one  Isitt,  against  the  defendants,  the  Railway  Passengers  As- 
surance Company,  to  recover  500Z.  under  a  policy  according  to 
which  this  sum  was  payable  by  the  company  to  the  legal  repre- 
sentatives of  the  Gissured  in  case  he  should  ^^  sustain  any  injury 
caused  by  accident "  and  should  die  from  the  **  effects  of  such 
injury "  within  three  months  from  the  time  when  it  took  place. 
In  case  of  *'  any  such  injury  which  should  not  be  fatal  '*  the 
assured  was  entitled  to  an  allowance  from  the  company  of  SI,  a 
week  for  any  period  not  exceeding  one  year  for  which  he  shall 
be  "  incapacitated  from  following  his  usual  employment  in  con- 
sequence of  such  injury." 

In  the  agreement  of  reference  it  was  recited  that  upon  the 
<*laim  being  made  the  defendants  demanded  a  reference  pursuant 
to  the  Railway  Passengers  Company's  Act,  1864  (27  *  28  Viet, 
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c.  cxxY.),  that  the  plaintiffs  and  the  defendants  thereupon  each       is89 
appointed  an  arbitrator,  and  that  such  arbitrators  being  unable        i„^ 

to  agree  upon  an  umpire,  the  umpire  who  stated  the  case  was  ap-  ^   ^' 

pointed  by  a  master  at  chambers ;  and  it  was  also  thereby  agreed  Pamkmgkrs 

■AftflDRA  MOB 

that  the  provisions  of  the  Act  should  apply  to  the  submission  gompamt. 
contained  in  the  agreement,  and  that  the  submission  should,  if 
necessary,  be  made  a  rule  of  Court.  Sect  3  of  the  Act  provides 
that  **  any  question  from  time  to  time  arising  on  any  contract  of 
insurance  •  .  .  whether  as  to  the  liability  of  the  company,  or  as 
to  the  amount,  or  proportionate  amount,  of  compensation,  or 
otherwise,  shall,  if  either  the  company  or  the  assured,  or  the 
representatives  of  the  assured,  require  it,  be  referred  to  arbitra- 
tration  under  this  Act "  ;  and  by  s.  32  "  the  submission  to  any 
such  arbitration  may  be  made  a  rule  of  any  of  the  superior 
courts,  on  the  application  of  either  of  the  parties." 

The  circumstances  under  which  the  claim  was  made  were 
stated  in  the  case  as  follows : — 

On  October  24, 1887,  the  assured  fell  down  at  the  Broad  Street 
Railway  Station.  It  was  admitted  by  the  company  that  this  fall 
was  an  accident  within  the  meaning  of  the  policy.  By  the  fall 
the  assured  dislocated  his  shoulder.  He  was  taken  home  and 
put  to  bed,  and  he  died  on  November  22»  1887,  without  having 
left  his  bedroom,  and  without  having  left  his  bed  except  for 
necessary  purposes. 

The  fact  that  the  shoulder  was  dislocated  was  not  detected  by 
the  medical  attendant  who  attended  the  assured,  in  consequence, 
as  was  stated  by  him,  of  the  amount  of  the  swelling.  On  Octo- 
ber 31  the  dislocation  was  discovered  and  was  reduced  by  a 
consulting  surgeon  who  was  then  called  in.  A  few  days  after- 
wards the  assured  was  discovered  to  be  suffering  from  pneumonia, 
and  he  died  from  that  disease. 

Evidence  was  given  on  both  sides  upon  the  question  whether 
the  pneumonia  from  which  the  deceased  died  was  directly  caused 
by  the  accident,  and  it  was  admitted  on  the  part  of  the  defend- 
ants that  pneumonia  might  result  as  a  direct  consequence  from 
some  accidents.  The  umpire  found  as  a  fact  that  the  pneumonia 
from  which  the  deceased  died  was  not  pneumonia  caused  directly 
by  the  accident,  but  was  pneumonia  resulting  from  cold.    The 

Vol.  XXIL  2  N  Z 


506 


QUEENS  BENCH  DIVISION. 


VOL.  XXU. 


1889 

ISITT 
V, 

Bailwat 
Pabsbngsbs 

ASSUBANOE 
GOMPAlfT. 


umpire  founds  howeyer,  that  the  deceased  would  not  have  died 
as  and  when  he  did  if  it  had  not  been  for  the  accident ;  that  he 
suffered  great  pain  as  a  consequence  of  the  accident,  and  was 
extremely  restless,  and  unable  to  bear  his  usual  clothing  or  any 
heavy  or  warm  clothing  on  him ;  and  that  he  was  reduced  by  the 
accident  to  a  state  of  debility  in  which  he  was  more  susceptible 
of  cold  than  he  would  have  been  but  for  the  accident,  and  was 
also  less  able  to  resist  the  effects  of  any  illness  which  might 
come  on  him.  The  umpire  also  found  that  the  pneumonia  from 
which  the  deceased  died  arose  from  his  catching  cold  during  his 
illness  from  the  accident ;  that  he  caught  the  cold  by  being  ex- 
posed in  some  way  to  cold  air,  but  that  such  exposure  could,  on 
the  evidence,  only  have  been  slight  and  not  such  as  would  have 
caused  his  death  if  he  had  been  in  a  normal  state  of  health ;  and 
that  his  catching  cold  and  the  &tal  effects  of  the  cold  were  both 
due  to  the  condition  of  health  to  which  he  had  been  reduced  by 
the  accident. 

The  defendants  contended  that  under  these  circumstances 
they  were  only  bound  to  pay  compensation  in  respect  of  an 
injury  which  had  not  been  fatal,  and  tendered  1221 10$.  to  the 
•executors.  Subject  to  the  opinion  of  the  Court  on  the  case  the 
umpire  found  and  awarded  that  the  death  of  the  assured  was 
not  a  death  ''  from  the  effects  of  the  injury  caused  by  the  acci- 
dent *'  within  the  meaning  of  the  policy,  and  that  the  tender  was 
.suiBcient.  The  question  for  the  opinion  of  the  Court  was,  whether 
the  defendants  were  liable  to  pay  the  executors  5002.  instead  of 
4;his  sum. 

F.  C.  Oore,  {Finlay,  Q,C.,  with  him),  for  the  defendants^  took 
the  preliminary  objection  that  the  umpire  had  no  power  to  state 
a  special  case.  This  is  not  a  reference  by  consent  within  s.  5  of 
the  Common  Law  Procedure  Act,  1854.  (1)    It  is  a  compulsory 


(1)  By  the  Common  Law  Procedure 
Act,  1854,  B.  5 :  ''It  shall  be  lawful 
for  the  arbitrator  upon  any  compul- 
sory reference  under  this  Act,  or  upon 
any  reference  by  eonaent  of  parties 
where  the  submission  is  or  may  be 
made  a  rule  of  any  of  the  superior 
Courts  of  Law  or  Equity  at  West- 


minster, if  he  shall  think  fit,  and  if  it 
is  not  provided  to  the  contrary,  to 
state  his  award,  or  the  whole  or  any 
part  thereof,  in  the  Ibrm  of  a  special 
case  for  the  opinion  of  the  Court,  and 
when  an  action  is  referred,  judgment, 
if  so  ordered,  may  be  entered  accord- 
ing to  the  opinion  of  the  Court." 
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reference  nnder  s;  3  of  the  Bailway  Passengers  Assurance  Com-       1889 
pany's  Act  of  1864^  by  which  "any  question  arising  on  any  of"       igrrr 
the  company's  "  contracts  of  insurance  shall,  if  either  the  com-    i^^^^y 
pany  or  the  assured  or  the  representatives  of  the  assured  require  Pabbekoers 
ity  be  referred  to  arbitration."    In  Bhodes  y.  Airedale  Drainage    Gohpani'. 
(hmmiseionere  (1)  the  Court  of  Appeal  decided  with  some  hesita- 
tion that  an  arbitration  under  the  Lands  Clauses  Consolidation 
Act,  1845,  in  which  each  party  had  appointed  an  arbitrator,  was 
a  reference  by  consent  in  which  a  case  might  be  stated  under 
6.  5  of  the  Common  Law  Procedure  Act,  1854.    But  the  Lands 
Clauses  Act  provides  alternative  methods  of  settling  disputes  as 
to  compensation,  whereas  under  the  Bailway  Passengers  As- 
surance Company's  Act  of  1864  arbitration  is  the  only  possible 
course. 

Henn  CottinSf  Q.C.  (H.  F.  DuUcenSj  with  him),  for  the  plaintiffs. 
The  claim  arises  on  a  contract  which  incorporates  the  clauses  of 
the  Bailway  Passengers  Assurance  Company's  Act,  1864^  with 
respect  to  arbitration.  The  agreement  to  refer  was  therefore  part 
of  the  contract  of  the  parties,  and  a  reference  in  pursuance  of  it 
is  a  reference  by  consent.  In  Bhodes  v.  Airedale  Drainage  Ccm- 
wimonerB  (1),  the  decision  turned  on  s.  25  of  the  Lands  Clauses 
Act,  by  which  the  appointment  of  an  arbitrator  by  either  party 
is  ''  to  be  deemed  to  be  a  submission  "  to  arbitration.  Sect  82 
of  the  Bailway  Passengers  Assurance  Company's  Act,  1864,  pro- 
vides that "  the  submission  may  be  made  a  rule  of  Court." 
[He  was  stopped.] 

The  defendants  are  liable.  The  case  finds  that  the  cause  of 
death  was  ''  pneumonia  resulting  from  cold,"  and  that  *^  the  cold 
and  the  fatal  effects  of  the  cold  were  both  due  to  the  condition  of 
health  to  which  the  assured  had  been  reduced  by  the  accident" 
This  is  tantamount  to  a  finding  that  the  assured  died  ^'  from  the 
effects  of  the  injury  caused  by  the  accident"  In  a  discussion  of 
the  meaning  of  an  insurance  in  these  terms  in  Sinclair  v.  Mari- 
time Insurance  Company  (2),  Cockbum,  C.J.,  instanced  as  an 
example  of  death  from  ^'  the  effects  of  injury  caused  by  accident," 
the  case  of  a  shipwrecked  sailor  dying  &om  cold  and  exposure 
consequent  upon  his  having  to  remain  at  sea  for  some  time  in  an 

(1)  1  C.  P.  D.  402.  (2)  30  L.  J.  (Q.B.)  77. 

2N2  2 
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1889        op^^  ^^Oftt  owing  to  the  loss  of  his  ship.    In  an  action  against  a 

:^^       carriej  or  an  innkeeper  for  breach  of  contract,  damages  would  be 

«•         recoverable  in  respect  of  death  or  injury  resulting  from  expoeure- 

Passemgers  consequent  upon  the  unpunctuality  or  the  failure  to  provide 

^m^^y!"    accommodation :  MeMahan  v.  Field  (1) ;  Hobba  v.  South  WeOem 

By.  Co.  (2)    Lawrence  y.  Aeeidental  Insurance  Company  (3),  and 

Smith  V.  Accidental  Ineuranee  Company  (4),  may  be  cited  on  the 

other  side,  but  the  present  policy  does  not  contain  conditions 

such  as  in  those  cases  were  held  to  protect  the  insurers. 

Finlay,  Q.C.  (F.  0.  Gore,  with  him),  for  the  defendants.  The 
question  raised  is  purely  one  of  fietct  and  has  been  decided  by  the* 
umpire  in  favour  of  the  defendants.  If  his  finding  can  be  re- 
viewed, it  is  still  conclusive  in  their  favour,  unless  as  a  matter  of 
law  he  was  bound  to  have  found  in  favour  of  the  plaintiflGs* 
According  to  the  case,  the  assured  died  from  pneumonia  caused 
by  cold,  and  not  caused  by  the  accident  In  other  words,  pneu- 
monia caused  by  cold  was  the  proximate  cause,  and  in  law  the 
only  cause  of  death.  Similarly  in  marine  insurance  where  a  ship 
sails  in  an  unseaworthy  state,  and  is  in  consequence  lost  by  a 
storm,  the  perils  of  the  seas  are  regarded  as  the  proximate  cause 
of  the  loss :  see  per  Blackburn,  J.,  in  Dudgeon  v.  Pembroke  (5)* 
Had  the  insurance  been  against  death  by  disease  instead  of 
against  death  by  accident,  the  defendants  would  have  been  liable* 
If  the  order  of  events  had  been  reversed  and  the  deceased  while 
insured  under  the  present  policy  had  first  caught  pneumonia,  and 
then,  in  consequence  of  the  debility  produced  by  that  disease,  had 
had  a  severe  fall  and  been  killed,  the  defendants  would  have  been 
liable.  Suppose  that  a  person  holding  two  insurances,  one  against 
railway  accidents,  the  other  against  accidents  of  any  other  kind, 
met  first  with  a  railway  accident  which  weakened  him,  and  then 
was  run  over  in  the  street  by  an  omnibus,  receiving  injuries 
from  which  he  died,  but  from  which  he  would  not  have  died 
but  for  the  prior  eflfects  of  the  railway  accident^  it  would  be 
absurd  to  say  that  the  railway  accident  was  in  law  the  cause  of 
death. 

(1)  7  Q.  B.  D.  691.  (3)  7  Q.  B.  D.  216. 

(2)  Law  Bep.  10  Q.  B.  111.  (4)  Law  Rep.  6  Ex.  302. 

(5)  Law  Bep.  9  Q.  B.  581,  at  p.  695. 
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In  Lawrence  y.  Accidental  Insurance  Company  (1),  the  assured^       1889 
under  an  accidental  policy  excluding  *'  death  arising  from  fits/'  ~  xgnr 
fell  in  a  fit  from  the  platform  at  a  railway  station  on  to  the  line     ^l^^^ 
And  was  there  ran  over  and  killed  by  a  passing  train.    The  Court  Passkngkhs 
held  that  the  company  was  liable,  as  the  death  did  not  ^  arise     Company. 
from  "  the  fit.   In  SmUh  y.  Accidental  Insurance  Company  (2),  where 
an  accident  policy  excluded  ^'  death  arising  from  erysipelas/'  and 
the  insured  cut  his  foot  by  accident,  and  erysipelas  followed  with 
fatal  results,  the  Court  held,  that  the  death  was  caused  not  by  the 
Accident  but  by  the  superyening  erysipelas,  and  that  the  com- 
pany were  protected.    According  to  the  principle  contended  for 
on  the  other  side,  these  decisions  were  erroneous,  and  in  the  one 
<;ase  the  fit  and  in  the  other  the  accident,  as  they  happened  first 
respectiyely,  should  have  been  held  to  be  the  cause  of  death. 

Henn  CoUins,  Q.C.y  in  reply.  The  question  raised  is  one  of  law 
equally  with  that  decided  in  Dudgeon  y.  Pembroke.  (3)  If  a  person 
insured  under  a  policy  in  this  form  meets  with  an  accident  ren- 
dering the  amputation  of  a  limb  necessary  and  dies  while  under- 
going the  operation,  it  is  clear  that  the  death  is  within  the  terms 
of  the  policy.  The  results  described  in  the  case  are  equally, 
though  less  directly,  *^  effects  of  the  injury  caused  by  the  acci- 
dent" 

HuDDLESTOK,  B.  I  havo  felt  some  difficulty  as  to  the  question 
of  law  intended  to  be  raised.  I  assume,  howeyer,  that  the  umpire 
finds  that  the  accident  was  not,  as  a  matter  of  fact,  the  proxi- 
mate cause  of  the  death  of  the  assured,  and  that  therefore,  accord- 
ing to  his  own  opinion,  the  assured  did  not  die  *^  from  the  effects 
of  injury  caused  by  accident,"  but  that  he  leayes  it  to  the  Court 
to  BSLj  whether  or  not,  as  a  matter  of  law,  haying  regard  to  the 
medical  history  of  the  illness  as  stated  in  the  case,  it  ought  to 
be  held  that  the  assured  died  from  the  natural  consequences  of 
injury  caused  by  accident,"  and  therefore  from  **  the  effects  of 
injury  caused  by  accident "  within  the  meaning  of  the  policy. 

This  being  the  question  of  law  raised,  I  think  it  important 
that  the  terms  of  the  policy  seem  themselyes  to  draw  a  distinction 

(1)  7  Q.  B.  D.  216.  (2)  Law  Rep.  6  Ex.  302. 

(3)  Law  Rep.  9  Q.  B.  681. 
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1889       between  the  accident  and  its  ''  effects."    The  words  are,  *'  if  the 
iter       assured  shall  sustain  any  injury  caused  by  accident, ....  and 

Railway     ^^^^  d^®  ^^  *^®  effects  of  such  injury."    These  words  appear 
PA88EKOBBS  to  mc  to  uieau  that  the  injury  must  be  immediately  caused  by 

OoMPAXT.    the  accident  but  that  the  death  need  not  be  immediately  caused 
Haddieston.  B.  by  the  iujury.    Now  I  think  that  the  facts  stated  by  the  umpire 
do  shew  that  in  this  case,  though  the  injury  was  not  the  proxi- 
mate cause  of  the  death  of  the  assured,  yet  his  death  did  ensue 
from  the  natural  consequences  of  the  injury.    The  cause  of 
death  is  found  to  have  been  pneumonia  resulting  from  cold 
which  proved  fatal  a  month  after  dislocation  of  the  shoulder 
through  a  fall  under  circumstances  which  are  thus  stated :  '^  By 
the  fall  the  assured  dislocated  his  shoulder.     He  was  taken 
home  and  put  to  bed,  and  he  died  without  having  left  his 
bedroom,  and  without  having  left  his  bed  except  for  necessary 
purposes  ...  He  died  from  pneumonia  resulting  from  cold.    1 
find,  however,  that  the  deceased  would  not  have  died  as  and 
when  he  did  if  it  had  not  been  for  the  accident.    He  suffered 
great  pain  as  a  consequence  of  the  accident,  and  was  extremely 
restless  and  unable  to  bear  his  usual  clothing  or  any  heavy  or 
warm  clothing  on  him.    He  was  reduced  by  the  accident  to  a 
state  of  debility  in  which  he  was  more  susceptible  of  cold  than 
he  would  have  been  but  for  the  accident,  and  was  also  less  able 
to  resist  the  effects  of  any  illness  which  might  come  on  him.    I 
find  that  the  pneumonia  from  which  the  deceased  died  arose 
from  his  catching  cold  during  his  illness  from  the  accident,  that 
he  caught  the  cold  by  being  exposed  in  some  way  to  cold  air, 
but  that  such  exposure  could,  on  the  evidence,  only  have  been 
slight  and  not  such  as  would  have  caused  his  death  if  he  had 
been  in  a  normal  state  of  health.    I  find  that  his  catching  cold 
and  the  fatal  effects  of  the  cold  were  both  due  to  the  condition 
of  health  to  which  he  was  reduced  by  the  accident"     More 
shortly,  the  assured  fell  and  dislocated  his  shoulder ;  he  was  in 
consequence  confined  to  his  room ;  he  there  suffered  pain,  became 
restless  and  unable  to  wear  his  clothes,  and  was  reduced  to  a 
condition  of  debility.    He  thus  became  unusually  susceptible  to 
cold ;  he  caught  cold,  and  in  consequence  pneumonia ;  and  he 
died  of  pneumonia.    These  facts  appear  to  me  to  constitute  a 
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chain  of  circnmstaixces  leading  naturally  from  the  injorj  to  the       1889 
death.    The  qneation  of  law  is  then  whether  or  not,  as  a  matter       isnr 

of  lawy  the  chain  of  cironmstances  ought  be  taken  into  considera-  hailwat 

tion  as  **  effects  "  nnder  this  insurance.    Constroing,  as  I  do,  the  Passenqebs 

,  Assurance 

terms  of  the  insurance  as  meaning  that  the  injury  must  be  Ck)MPAKT. 
immediately  caused  by  the  accident,  but  that  death  need  not  be  nnddi^n,  b. 
immediately  caused  by  the  injury,  I  answer  this  question  in  the 
afBrmative.  I  think  the  circumstances  which  followed  were  in 
contemplation  of  law  '^  effects  "  of  the  injury.  I  am,  therefore, 
of  opinion  that  the  assured  died  **  from  the  effects  of  the  injury  " 
within  the  meaning  of  the  policy,  and  that  the  plaintiffs  are 
entitled  to  recover  the  amount  of  the  insurance. 

Wills,  J.  I  am  of  the  same  opinion.  The  case  is  an  example 
of  a  difficulty  which  often  arises  with  respect  to  a  special  case. 
Had  the  question  been  raised  by  a  trial  in  Court  any  deficiency  or 
ambiguity  in  the  eyidence  on  either  side  could  have  been  easily 
remedied  by  further  inquiry.  The  difficulty  is  due  to  the 
essentially  rigid  and  inelastic  nature  of  the  method  by  which  the 
&cts  are  brought  before  the  Court  I  assume,  however,  that  the 
question  raised  for  our  opinion  is,  whether  the  facts  found  by 
the  umpire,  with  reference  to  the  accident,  the  injury  to  the 
assured,  and  his  subsequent  illness  and  death,  constitute  a  state 
of  things  in  which  the  plaintiffs,  as  his  executors,  are  entitled  to 
recover  the  amount  of  the  insurance. 

The  policy  appears  to  provide  that  in  order  that  the  plaintiffs 
may  recover  it  is  necessary  that  the  accident  should  have  caused 
injury  to  the  insured,  and  that  such  injury  should  have  caused 
his  death.  During  the  argument  I  was  inclined  to  place  stress 
upon  the  use  of  the  word  ''  effects  "  in  the  policy.  But  **  cause  " 
and  ^  effect "  are  correlative  terms,  and  I  am  now  content  to  con- 
strue the  word  '*  effects  "  from  that  point  of  view.  If,  then,  the 
injury  causes  the  death  of  the  assured  in  the  sense  that  he  dies 
instantly  from  it,  no  question  can  arise.  He  has  clearly  died 
from  '^  the  effects ''  of  the  injury  within  the  meaning  of  the  policy. 
But  if,  as  here,  the  assured  lives  for  some  time  after  the  injury, 
during  this  time  he  must  live  as  an  invalid,  subject  to  the  ordinary 
conditions  of  such  a  mode  of  life.    These  conditions  of  life  are 
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I8f9        something  distinct  from  the  injury,  but,  when  a  question  arises 
isiTT       as  to  whether  the  death  of  the  assured  while  subject  to  them 

Bail'wat     ^^  caused  by  the  injury,  it  becomes  essential  to  take  into  con- 
Passbnosbs   sideration  these  conditions  of  life  as  well  as  the  injury,  and  not 

Ck>MPANT.  only  these  conditions,  but  such  things  as  are  either  inseparable 
wuiTj.  f'om  them  or  are  their  natural  consequences.  The  question 
is  very  like  those  which  often  arise  in  respect  of  damages. 
Damages  must  be,  all  the  circumstances  taken  into  consideration, 
not  too  remote,  but  the  natural  consequence  of  that  which  giyes 
the  right  to  recover  them.  Was,  then,  the  death  of  the  assured 
under  the  circumstances  stated  the  natural  consequence  of  the 
injury  ?  I  think  it  was.  I  think  it  idle  to  suggest  that  there  is 
anything  in  these  circumstances  which  tends  to  shew  that  the 
cold  which  led  to  the  fatal  attack  of  pneumonia  was  caught  by 
the  assured  in  some  manner  independent  of  the  injury.  The 
umpire  seems  to  me  to  have  found  that  the  assured  caught  cold 
owing  to  his  having  been  made  an  invalid  by  the  injury  and 
having  in  consequence  to  live  as  an  invalid,  and  that  the  cold  was 
due  to  some  slight  cause  impossible  to  specify,  but  incident  to 
the  conditions  of  such  a  life,  and  which  would  not,  apart  from  the 
debility  produced  by  the  injury,  have  cause^l  his  death.  I  think 
that  on  the  facts  as  found,  there  is  no  pretence  for  treating  the 
death  as  less  due  to  the  injury  because  one  step  in  the  train  of 
circumstances  which  followed  was  that  the  assured  caught  cold. 
These  facts  appear  to  me  to  present  the  exact  negative  of  the 
case  suggested  of  a  person  who  having  been  weakened  in  a  rail- 
way accident  is  then  run  over  in  the  street  by  an  omnibus.  In 
that  case  the  fatal  injury  caused  by  the  omnibus  is  something 
altogether  foreign  to  and  independent  of  the  railway  accident, 
whereas  here  the  facts  shew  that  the  death  of  the  assured  was 
due,  not  to  any  foreign  or  independent  cause,  but  to  the  natural 
consequences  of  the  injury. 

Had  the  issue  been  submitted  to  a  jury,  I  think  that  the  proper 
direction  would  have  been:  '^Do  you  think  that  the  circum- 
stances leading  up  to  the  death,  including  the  cold  which  caused 
pneumonia,  were  the  reasonable  and  natural  consequences  of  the 
injury  and  of  the  conditions  under  which  the  assured  had  to  live 
in  consequence  of  the  injury  ?    If  you  find  that  no  foreign  cause 
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intervened  and  that  nothing  happened  except  what  was  reason-  1889 

ably  to  be  expected  under  the  circumstances,  you  may  and  ought  j^ 

to  find  that  the  death  resulted  '  from  the  effects  of  the  injury '  ^^^^^^ 

within  the  meaning  of  the  policy."    I  am  therefore  of  opinion  Passengers 

that  the  plaintiffs  are  entitled  to  recover  the  amount  insured.  CoMPAirr. 

JtidgmefUfor  the  plamtiffs. 

Solicitors  for  plaintiffs :  Bichardson  dk  Sadler. 
Solicitors  for  defendants :  Ingram,  Harrison  &  Ingram. 

H.D.  W. 


[IN  THE  COURT  OF  APPEAL.]  p.^.  1. 

CURTIS  V.  8T0VIN. 

County  Court  — Action  for  Sum  not  exceeding  100/.  commenced  in  High  Court 
—  Bemitter  to  County  Court  for  Trial — Jurisdiction  —  Betrotpective 
JEffect  of  Act — Action  commenced  be/ore  January  1,  1889  — County  Courts 
Act,  1888  (51  &  52  Vict  c  43),  s.  65. 

By  8.  65  of  the  County  Courts  Act,  1888  (which  came  into  operation  on 
January  1, 1889),  **  where  in  any  action  of  contract  brought  in  the  High  Court 
the  claim  indorsed  on  the  writ  does  not  exceed  100/.,  ....  it  shall  be  lawful 
for  either  party  to  the  action  at  any  time,  if  the  whole  or  part  of  the  demand 
of  the  plaintiff  be  contested,  to  apply  to  a  judge  of  the  High  Court  at  chambers 
to  order  such  action  to  be  tried  in  any  court  in  which  the  action  might  have 
been  commenced,  or  in  any  court  convenient  thereto ;  and  on  the  hearing  of  the 
application  the  judge  shall,  unless  there  is  good  cause  to  the  contrary ,  order 
«uch  action  to  be  tried  accordingly." 

By  s.  56,  "  All  personal  actions,  where  the  debt,  demand,  or  damage  claimed 
is  not  more  than  50/.,  .  .  .  may  be  commenced  in  the  court.*'  By  s.  186  the 
word  '*  court "  or  "  county  court "  "  shall  mean  and  include  any  court  held 
under  this  Act,  and  also  the  City  of  London  Court,  and  shall  include  and  mean 
the  judge  or  registrar  of  the  court :" — 

Ileid,  that  s.  65  gives  power  to  order  the  trial  to  take  place  in  any  county 
<K)urt  in  which  the  action  (if  the  amount  claimed  had  been  such  that  it  could 
have  been  commenced  in  a  county  court)  might  have  been  commenced : — 

EM,  also,  that  s.  65  applies  to  actions  commenced  before  January  1, 1889. 

Appeal  by  the  plaintiff  again9t  an  order  of  a  Divisional  Conrt 
(Lord  Coleridge,  C.J.,  and  Hawkins,  J.)  affirming  a  previoas 
decision  of  Mathew,  J.,  that  the  action  should  be  tried  in  the 
Newark  County  Court 

The  action  was  commenced  in  the  High  Court  on  July  24, 
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1889 


CUBTIB 
V. 

Stovin 


1888.  The  writ  was  specially  indorsed  with  a  claim  for  702.,  the 
price  of  growing  seeds  sold  to  the  defendant.  The  defendant 
denied  liability.  Kotice  of  trial  was  given  on  December  2, 1888» 
and  on  December  4  the  action  was  set  down  for  trial  in  Middle- 
sex. On  January  1,  1889,  the  County  Courts  Act,  1888,  came 
into  operation.  On  January  9  the  defendant  applied  by  sum- 
mons in  chambers  for  an  order  that  the  action  should  be  tried  in 
a  county  court 

HeoctaU,  {Stanger,  with  him),  for  the  plaintiff.  The  order 
appealed  from  purported  to  be  made  under  s.  65  of  the  County 
Courts  Acts,  1888.  (1)  But  s.  65  cannot  apply  to  an  action  for 
a  sum  between  lOOZ.  and  50Z.,  for  such  an  action  could  only  haye 
been  commenced  in  the  High  Court  Sect.  188  repeals  the 
former  County  Courts  Acts,  subject  to  a  saving  clause.  Sect  65 
has  taken  the  place  of  s.  26  of  the  County  Courts  Act,  1856,  and 
s.  7  of  the  County  Courts  Act,  1867 ;  but  the  difficulty  which 
arises  on  the  construction  of  s.  65  of  the  present  Act  did  not 
arise  upon  the  corresponding  sections  of  the  prior  Acts.  What- 
ever may  have  been  the  intention  of  the  legislature,  the 
Court  cannot  insert  words  in  the  section  to  carry  out  that  inten- 
tion. In  some  cases  it  has  been  held  that  words  may  be  omitted 
from  a  section  of  an  Act  of  Parliament  in  order  to  constnie  it 


(1)  By  8.  56  of  the  County  Courts 
Act,  1888:  *' All  personal  actions, 
where  the  debt,  donand,  or  damage 
claimed  is  not  more  than  50?.,  whether 
on  balance  of  account  or  otherwise, 
may  be  commenced  in  the  court." 

By  8.  65 :  *'  Where  in  any  action  of 
contract  brought  in  the  High  Court 
the  claim  indorsed  on  the  writ  does 
not  exceed  1001.,  or  where  such  claim, 
though  it  originally  exceeded  1007.,  is 
reduced  by  payment,  an  admitted  set- 
off, or  otherwise,  to  a  sum  not  exceed- 
ing 1002.,  it  shall  be  lawful  for  either 
party  to  the  action  at  any  time,  if  the 
whole  or  any  part  of  the  demand  of 
the  plaintiff  be  contested,  to  apply  to 
a  judge  of  the  High  Court  at  chambers 
to  order  such  action  to  be  tried  in  any 


court  in  which  the  action  might  hare 
been  conunenced,  or  in  any  court  con- 
venient thereto;  and  on  the  hearing 
of  the  application  the  judge  shall, 
unless  there  is  good  cause  to  the  con- 
trary, order  such  action  to  be  tried 
accordingly." 

By  8. 186 :  "  In  construing  this  Act 
or  any  future  Act  relating  to  county 
courts,  unless  there  is  anything  in  the 
subject  or  context  repugnant  thereto, 
the  several  words  hereinafter  men- 
tioned shall  have  or  include  the  mean- 
ings following,  (inter  alia) :  'Conrt'  or 
'  county  court '  shall  mean  and  include 
any  court  held  under  this  Act,  and 
also  the  City  of  London  Court,  and 
shall  include  and  mean  the  judge  or 
registrar  of  the  court." 
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reasonably :  Stone  y.  Corporaticn  of  Yeovil.  (1)    Sect  65  does  not        1889 
apply  to  an  action  which  was  pending  at  the  time  when  the      curtib 
Act  came  into  operation*    Sect.  188  ptoyides  that  the  repeal  of     g.i.JviN. 
the  former  Acts  shall  not  a£fect  existing  rights:    Wright  v. 
Hale  (2)  is  distinguishable. 

fFBT,  L.J.  Wonld  it  not  be  reasonable  to  construe  the  words, 
**  court  in  which  the  action  might  have  been  commenced "  as 
meaning  the  court  in  which  the  action  might  have  been  com- 
menced with  reference  to  the  provisions  of  s.  74,  haying  regard  to 
the  locality  of  the  defendant's  residence  ?] 

It  would  be  necessary  then  to  exclude  the  limit  of  amount 
mentioned  in  s.  56. 

BnehnM,  Q.O.,  and  Henry  Stephen^  for  the  defendant.  Sect.  65 
ought  to  be  read  as  meaning  that  the  Court  may  order  the  action 
to  be  tried  **  in  any  court  in  which  (so  far  as  regards  the  resi- 
dences of  the  parties  and  the  ambit  of  the  court)  the  action 
might  have  been  commenced/'  or  'Mn  any  court  in  which 
(irrespective  of  the  amount  claimed)  the  action  might  have  been 
commenced."  Unless  some  such  words  are  inserted  or  under- 
stood, 8.  65  will  be  wholly  inoperative  as  regards  actions  for 
amounts  between  lOOZ.  and  502.  In  order  to  give  a  sensible 
construction  to  a  statute  the  Court  will  either  omit,  or  introduce, 
or  imply  words :  Maxwell  on  Statutes  (2nd  ed.)  p.  274 ;  Beche 
V.  8mUh  (8) ;  Attomey^General  v.  Loehwood  (4) ;  Overeeera  of 
Wigtou  V.  (hereeers  ofSnaith  (5);  Jtihb  v.  Hidl  Dock  Co.  (6) ;  In 
re  Waineright.  (7) 

[Lord  Esheb,  M.B.,  referred  to  Bex  v.  Emden  (8) ;  Oreen  v. 
Wood  (9) ;  Antony  v.  Cardigan  (10).  In  the  latter  case  the  Court 
of  King's  Bench  held  that,  for  the  purposes  of  poor  law  settle- 
ment, a  widower  who  had  a  daughter  who  was  married  into 
another  parish  and  there  settled,  was,  within  the  meaning  of 
3  Wm.  &  M.  c.  11,  s.  6,  '^an  unmarried  person  not  having  child 
or  children :  "  vide  Const  on  the  Poor  Laws  (5th  ed.)  vol.  2, 
p.  177. 

(1)  1  0.  P.  D.  691.  (6)  9  Q.  B.  443. 

(2)  6  H.  &  N.  227.  (7)  1  PhU.  268. 
(8)  2  M.  &  W.  191, 197.  (8)  9  East,  437. 
<4)  9  M.  &  W.  878,  398.  (9)  7  Q.  R  178. 

(6)  16  Q.  B.  496.  (10)  2  Bolt's  Poor  Law  Decisions,  p.  194 
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1889  B0WEN9  L.J.9  referred  to  Lyde  y.  Barnard.  (1)J 

OusTiB  When  the  language  of  an  Act  is  ambiguous  and  difficult  to 

g^j^  construe,  the  Court  can  refer  to  rules  made  under  the  provisioiis 
of  the  Act  to  assist  it  in  determining  the  construction :  Ex 
parte  Wier  (2). 

[They  referred  also  to  s.  7  of  the  County  Courts  Act,  1867, 
and  s.  114  of  the  County  Courts  Act,  1888.] 

EexkUl,  in  reply.  There  is  no  absurdity  in  construing  s.  65 
literally  as  it  stands ;  the  only  effect  is  to  limit  the  power  of 
transfer  to  actions  in  which  an  amount  not  exceeding  507.  is 
claimed. 

[Lord  Esheb,  M.B.  That  would  make  the  commencement  of  the 
section  absurd ;  it  would  amount  to  reading  1002.  as  meaning  SOL] 

In  Oreen  y.  Wood  (3)  the  Court  preferred  treating  the  words  of 
an  Act  as  having  no  meaning  to  introducing  new  words. 

Lord  Esher,  M.B.  We  have  carefully  considered  this  case, 
and  we  have  consulted  a  number  of  authorities.  If  it  were 
necessary  to  rely  upon  the  case  in  Bott's  Poor  Law  Decisions^  in 
which  it  was  held  that  a  widower  who  had  a  daughter  was  for  the 
purpose  of  a  particular  statute  **  an  unmarried  person  not  haying 
<;hild  or  children/'  I  should  be  obliged  to  say  that  I  do  not 
understand  the  decision,  and,  even  if  I  understood  it,  I  could  not 
agree  with  it.  But  I  do  not  think  that  any  of  the  cases  which  have 
been  referred  to  will  help  us  on  the  present  occasion.  It  is,  no 
doubt,  very  easy  for  a  judge  to  say  that  he  is  introducing  words 
into  an  Act  only  by  way  of  construing  it,  while  he  is  really  making 
a  new  Act.  But  I  shall  endeavour  only  to  construe  the  section 
with  which  we  have  to  deal.  This  s.  65  relates  to  an  order  which 
is  to  be  made  by  a  judge  as  to  the  trial  of  an  action,  and  it  states 
•certain  conditions  precedent  to  the  making  of  the  order.  The 
action  must  be  an  action  of  contract  brought  in  the  High  Court ; 
the  claim  indorsed  on  the  writ  must  not  exceed  1002.,  or  it  must 
hare  been  reduced  by  payment  or  set-off  to  a  sum  not  exceeding 
lOOZ. ;  and  the  plaintiff's  demand  must  be  wholly  or  in  part 
contested.    Where  these  conditions  exists  *^  it  shall  be  lawful  for 

(1)  1  M.  &  W.  101, 115.  (2)  Law  Rep.  6  Ch.  875. 

(3)  7  Q.  B.  178. 
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either  party  to  the  action  "  to  apply  to  a  judge  of  the  High  Court       1889 
to  order  the  action  "  to  be  tried  in  any  court "  (and  as  by  s.  186      cotto 
the  word  "  court "  means  "  county  court "  that  must  mean  "  in     g,^^ 

any  county  court '')  in  which  the  action  might  have  been  com-       

menced."  I  think  (though  there  is  considerable  difficulty  in  so 
doing)  that  we  may,  by  way  of  interpretation  only,  say  that  these 
words  mean  ''in  any  county  court  in  which,  if  it  had  been  a 
county  court  action,  the  action  might  haye  been  commenced." 
In  the  present  case  all  the  conditions  precedent  are  fulfilled,  and 
the  difficulty  arises  in  the  description  of  the  court  to  which  the 
action  may  be  remitted.  I  think  it  is  plain  that  the  legislature 
have  misdescribed  the  court  to  which  the  transfer  is  to  be  made, 
but  at  the  same  time  they  haye  misdescribed  it  in  such  a  way  as 
to  shew  that  there  is  a  misdescription  of  the  court.  The  altema- 
tiye  clause  which  follows,  ''  or  in  any  court  conyenient  thereto," 
helps  us  in  the  construction,  inasmuch  as  it  refers  to  locality, 
and  I  think  we  may  look  back  from  it  to  the  preyious  clause,  and 
say  that  it  must  refer  to  the  county  court  in  the  district  of  which 
the  parties  reside,  or  in  which  one  of  them  resides.  The  section 
is,  no  doubt,  yery  badly  drawn,  but  I  think  that  we  are  justified, 
while  only  interpreting  it,  in  giying  it  the  meaning  which  I  haye 
stated. 

BowEN,  L.  J.  I  am  of  the  same  opinion,  and  I  agree  with  the 
Master  of  the  Bolls  that  none  of  the  preyious  cases  will  help 
us]  to  construe  this  section.  The  rules  for  the  construction 
of  statutes  are  yery  like  those  which  apply  to  the  construc- 
tion of  other  documents,  especially  as  regards  one  crucial  rule, 
yiz.  that,  if  it  is  possible,  the  words  of  a  statute  must  be  con- 
strued so  as  to  giye  a  sensible  meaning  to  them.  The  words 
ought  to  be  construed  k^  res  magi^  vdleat  quam  perecU.  I  propose 
to  apply  that  rule  in  the  present  case.  If  we  were  to  hold  that 
under  s.  65  the  judge  has  no  power  to  order  that  an  action  shall 
be  tried  in  a  county  court  unless  it  is  an  action  which,  as  regards 
the  amount  claimed,  might  haye  been  commenced  in  a  county 
court,  we  should  be  making  nonsense  of  the  section.  We  must 
avoid  such  a  construction,  if  the  language  will  admit  of  our 
doing  so.    The  section  giyes  power  to  the  judge  to  make  an 
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order  transferring  an  action  for  trial  from  the  High  Goort  to  a 
county  court,  and  it  begins  by  defining  the  conditions  nnder 
which  the  order  may  be  made.    One  of  those  conditions  is,  that 
the  claim  indorsed  on  the  writ  does  not  exceed  lOOZ.,  or  that  it 
has  been  reduced  to  a  snm  not  exceeding  1007.     If  the  specified 
conditions  are  ftdfilled,  what  else  has  the  judge  to  do  ?   It  aeems 
to  me  that  he  has  only  to  select  the  particular  county  court  in 
which  the  trial  is  to  be  had.     If  that  be  the  true  interpretation 
of  the  section,  the  words  which  follow  are  words  of  selection  and 
description,  which  are  the  words  you  would  expect  to  find.     The 
action  may  be  ordered  to  be  tried  **  in  any  court  in  which  the 
action  might  have  been  commenced,  or  in  any  court  convenient 
thereto."   In  order  to  give  a  sensible  meaning  to  the  words  some 
addition  must  be  made  to  them,  because  the  action  being,  by 
reason  of  the  amount  claimed,  a  High  Court  action,  could  not 
hare  been  commenced  in  a  county  court.     I  think  we  must 
introduce  some  words  to  this  effect,  "  if  it  had  been  a  county 
court  action ; "  and  then  the  section  will  read,  **  in  any  court  in 
which  the  action,  if  it  had  been  a  county  court  action,  might 
hare  been  cominenced.*'    That  will  make  the  section  sensible. 
The  selection  of  the  particular  county  court  is  to  be  made  with 
regard  to  those  county  courts  in  which,  if  the  action  had  been  a 
county  court  action,  it  might  have  been  commenced,  or  some 
court  convenient  thereto.    On  the  ground  that  the  words  of  the 
section  clearly  refer  to  a  choice  which  is  to  be  made  among 
county  courts,  I  think  that  the  judge  at  chambers  took  a  right 
view  of  the  section. 


Fbt,  L.  J.  I  am  of  the  same  opinion.  The  language  of  the 
section  is  very  unfortunate,  but  at  the  same  time  I  think  it  is 
not  difficult  to  ascertain  the  intention  of  the  legislature.  I 
think  there  is  a  plain  indication  of  an  intention  that,  when  the 
amount  claimed  in  an  action  of  contract  commenced  in  the  High 
Court  does  not  originally  exceed  lOOZ.,  or  where  it  has  been 
reduced  by  payment  or  set-off  to  lOOZ.,  there  should  be  power 
to  transfer  the  trial  of  the  action  to  some  county  court  I  think 
that  intention  is  Unaffected  by  the  difficulty  in  the  construction 
of  the  language  of  the  section.    This  is  emphasized  by  the  new 


V. 
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Fry,  L.J. 
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limit  of  lOOZ.  which  is  flxed^  while  the  limit  of  amount  for  an  1889 
action  to  be  commenced  in  a  county  court  remains  50/.  I  think  Cuirns 
there  is  a  plain  indication  of  the  intention  of  the  legislature  that 
such  an  action  as  is  mentioned  at  the  beginning  of  the  section 
shall,  if  it  be  commenced  in  the  High  Court,  be  ordered  to  be 
tried  in  a  county  court,  except  in  certain  cases.  If  the  legislature 
hare  given  a  plain  indication  of  this  intention,  it  is  our  plain 
duty  to  endeavour  to  give  effect  to  it,  though,  of  course,  if  the 
words  which  they  have  used  will  not  admit  of  such  an  interpreta- 
tion, their  intention  must  fail.  Do  the  words  which  they  have 
used  in  this  case  present  any  insuperable  difficulty  ?  I  think 
not.  The  conditions  precedent  to  the  making  of  the  order  are 
three,  as  has  been  already  pointed  out,  and,  when  those  con- 
ditions are  found  to  exist,  either  party  may  apply  to  a  judge  to 
order  the  action  to  be  tried  **  in  any  court," — ^that  clearly  means 
**  in  any  county  court"  But  then  come  the  words  which  create 
the  difficulty,  *'  in  which  the  action  might  have  been  com- 
menced." How  would  those  words  operate  in  the  case  of  an 
action  which  is  plainly  within  the  section,  an  action  the  writ  in 
which  claims  an  amount  not  exceeding  501.  ?  It  is  plain  that 
in  such  a  case  the  words  must  have  reference  to  the  locality  of 
the  court,  and  it  appears  to  me  that  they  must  have  the  same 
operation  in  the  case  of  an  action  in  which  a  larger  amount 
than  501.  is  claimed,  and  that  the  words  were  intended  only 
to  guide  the  exercise  of  the  discretion  of  the  judge  in  selecting 
the  conrt  in  which  he  shall  order  the  action  to  be  tried.  This 
view  of  the  construction  is  fortified  by  the  words  which  follow, 
**  or  in  any  court  convenient  thereto/'  which  are  plainly  words 
of  locality,  and  are  addressed  to  the  selection  of  the  particular 
court*  The  only  alternative  construction  offered  to  us  would 
lead  to  this  result,  that  the  plain  intention  of  the  legislature  hsis 
entirely  failed  by  reason  of  a  slight  inexactitude  in  the  language 
of  the  section.  If  we  were  to  adopt  that  construction,  we  should 
be  construing  the  Act  in  order  to  defeat  its  object  rather  than 
with  a  view  to  carry  its  object  into  effect. 

LoBD  EsHEB,  M.B.    The  effect  of  s.  65  seems  to  be  this,  that 
any  one  who  brings  an  action  of  contract  for  an  amount  between 
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1880  50Z.  and  1002.  must  commence  the  action  in  the  High  Court,  and 
Cuwns  thereupon  it  must  upon  application  be  forthwith  transferred  to  a 
Stovin      county  court  for  trial. 

Appeal  digmissed. 

Solicitors  for  plaintiff:  Swann  &  Co^^for  Durance,  Lincoln. 
Solicitors  for  defendant :  Stephen  &  Day. 

W.  L.  C 


Feb,  G.  THE  QUEEN  v.  PARLBT  and  Othkbs. 

Local  Oovemment  Act9— Nuisance  from  Sewage  Works — Abatement — Order  of 
Juetux^—PtMic  Health  Act,  1875  (38  d:  39  Vict,  c  66),  m.  27,  91  to  96. 

The  proYisions  of  38  &  39  Vict.  c.  66  (the  Puhlic  Health  Act,  1876),  sa.  91  to 
96,  for  the  ahatement  of  certain  nuisances,  do  not  apply  to  a  nuisance  arising 
from  sewage  tanks  and  works  constructed  under  s.  27  by  a  local  board  of  health, 
and  a  court  of  summary  jurisdiction  has,  therefore,  no  power,  on  proof  of  a 
nuisance  so  caused,  to  make  an  order  for  the  abatement  of  such  nuisance  under 
s.  96. 

Obdeb  calling  npon  the  defendants  to  shew  cause  why  a  writ 
of  certiorari  should  not  issue  to  bring  up  an  order  of  justices. 

The  facts,  arguments,  and  enactments  in  question  sufficiently 
appear  in  the  judgment  of  the  Court. 

J.  Aldereon  Foote,  shewed  cause.  He  cited :  Ohssop  v.  Hedon 
and  IdewcrOi  Local  Board  (1) ;  AUomey-Qeneral  y.  Hacknmf  Local 
Board  (2)  ;  Sutton  y.  Mayor  and  Aldermen  of  Norwich  (3) ;  Mayor 
of  Scarborough  y.  Bural  Sanitary  Authority  of  Scarborough  (4) ; 
Whitaker  y.  Derby  Urban  Sanitury  Authority  (5) ;  The  Queen  y. 
Wheatley  (6) ;  Ex  parte  Whitchurch  (7) ;  Ex  parte  Saunders  (8) ; 
Colonial  Bank  of  Australasia  y.  WUlan.  (9) 

Sir  E.  Clarke,  S,G.y  and  B.  S.  Wright,  in  support  of  the  rule. 
[They  cited  Attomey-Oeneral  v.  Chuirdians  of  Poor  of  Union  of 
Dorhing.  (10)] 

Cur.  adv.  vuli. 

(1)  12  Ch.  D.  102.  (6)  16  Q.  B  D.  34. 

(2)  Law  Bep.  20  Eq.  626.        (7)  6  Q.  B.  D.  545. 

(3)  27  L.  J.  (Ch.)  739.  (8)  11  Q.  B.  D.  191. 

(4)  1  Ex.  D.  344.  (9)  Law  Bep.  6  P.  C.  417. 

(5)  55  L.  J.  (M.C.)  8.  (lO;  20  Ch.  D.  595. 
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1889.  Feb.  6.  The  judgment  of  the  Court  (Huddleston,  B.,  and       1889 
Wills,  J.)  was  read  by  1«hi  Quun 

Mm 

WiLLSy  J.    This  is  an  application  for  a  writ  of  certiorari  to     Pablbt. 
bring  up  an  order  of  justices  for  the  purpose  of  being  quashed, 
on  the  ground  that  it  was  made  without  jurisdiction. 

There  is  an  urban  sanitary  district  in  the  county  of  Devon, 
called  the  Compton  Giffbrd  district,  for  which  the  applicants  are 
the  local  board.  Contiguous  to  this  district  is  the  Plympton 
St.  Mary  rural  sanitary  district* 

The  Compton  Giffbrd  local  board  in  or  about  the  year  1881 
carried  out  a  system  of  drainage  for  their  own  district,  part  of  the 
scheme  was  that  certain  subsidence  tanks  and  other  works  for 
disposing  of  the  sewage  should  be  constructed  and  maintained 
without  their  district,  and  at  a  place  within  the  district  of  the 
Plympton  St.  Mary  rural  sanitary  authority.  For  this  purpose, 
it  was  necessary,  under  ss.  27,  82,  34,  of  the  Public  Health  Act, 
1875,  to  obtain  the  consent  of  the  Local  Government  Board,  this 
consent  was  duly  obtained,  and  the  works  thus  sanctioned  were 
carried  out,  though  they  were  afterwards  modified  in  some  details. 

The  sewage  works  carried  on  at  and  about  the  subsidence 
tanks,  caused  bad  smells  and  were  a  nuisance. 

In  April  or  May,  1888,  the  sanitary  inspector  of  the  rural 
sanitary  authority  of  Plympton  St.  Mary  (the  respondents),  acting 
under  s.  93  of  the  Public  Health  Act^  1876,  gave  information  to 
the  respondents  of  the  existence  of  the  nuisance. 

On  tiie  8th  May,  1888,  the  respondents  gave  notice  under  s.  94 
to  the  Compton  Giffbrd  local  board,  the  applicants,  stating  that 
**  being  satisfied  of  the  existence  of  a  nuisance  arising  from  an 
offensive  and  injurious  smell  caused  by  the  subsidence  tankis 
constructed  by  '*  the  applicants,  they  (the  respondents)  thereby 
required  the  applicants  **  within  fourteen  days  from  the  service 
of  this  notice  to  abate  the  same,  and  for  that  purpose  to  remove 
the  said  subsidence  tanks  and  to  discontinue  all  flow  of  sewage 
into  the  said  tanks  or  the  site  thereof." 

The  applicants  disregarded  the  notice,  and  the  respondents 
thereupon  took  out  a  summons  against  the  applicants  under 
S.95. 

The  summons  was  heard  on  the  6th  August,  1888,  when  the 
YoL.  XXII.  2  0  2 
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1889  magistrates  made  an  order  of  which  the  material  parts  are  as 
THsQunif  follows: — 
Pajolby.  "  Whereas  on  the  28th  of  May  complaint  was  made  before  one 
^^j  of  the  justices  of  the  peace  for  the  county  of  Devon  that  in  or  on 
the  subsidence  tanks  and  the  site  thereof  situated  at  Laira,  in 
the  district  of"  the  respondents,  ''the  following  nuisance  then 
existed,  that  is  to  say  a  nuisance  offensive  and  injurious  to  health 
caused  by  smells  arising  from  the  said  subsidence  tanks  and  the 
contents  thereof,  and  that  the  said  nuisance  was  caused  by  the 
act  and  default  of  "  the  applicants, ''  the  owners  and  occupiers  of 
the  said  premises,  and  whereas  the  appellants  have  duly  appeared 
before  us,"  &c.  "  Now,  on  proof  before  us  that  the  nuisance  so 
complained  of  doth  exist  on  the  said  premises  and  that  the  same 
is  caused  by  the  act  or  default  of"  the  applicants.  ''We,  in 
pursuance  of  the  Public  Health  Act,  1875,  do  order  "  the  appli- 
cants "  within  eight  calendar  months  from  the  service  of  this 
order  to  discontinue  the  flow  of  sewage  into  the  said  subsidence 
tanks,  and  to  remove  the  said  tanks,  and  to  discontinue  the 
deposit  of  sewage  matter  in  certain  pits  adjacent  to,  or  near 
to,  and  connected  with,  the  said  subsidence  tanks/'  This  was 
the  order  brought  up. 

It  was  not  disputed  that  it  was  a  part  of  the  scheme  sanctioned 
by  the  Local  Grovemment  Board  that  the  sewage  should  flow 
into  the  tanks.  The  tanks  had,  it  appeared  upon  affidavit^  been 
altered  from  those  originally  sanctioned,  but  it  was  not  alleged, 
and  did  not  appear,  that  they  had  been  altered  in  any  material 
particular.  The  pits  adjacent,  which  were  spoken  of  as  the 
"  sludge  pits,"  were  no  part  of  the  original  scheme,  and  had  been 
added  thereto.  The  notice  given  by  the  respondents  to  the 
applicants  contained  no  reference  to  the  sludge  pits,  and  made 
no  allegation  that  any  nuisance  arose  from  them,  and  did  not 
require  that  anything  should  be  done  to  them,  and  indeed  neither 
the  removal  of  the  sludge  pits  or  of  the  tanks  would  have  been  of 
the  slightest  use,  unless  the  flow  of  sewage  were  discontinued, 
whereas  if  the  flow  of  sewage  were  discontinued  the  subsidence 
tanks  and  the  sludge  pits  would  have  been  harmless ;  and  with- 
out expressing  any  opinion  how  the  case  would  have  stood  if  the 
notice  of  the  respondents  and  the  order  of  the  justices  had  been 
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confined  to  the  sludge  pits,  we  proceed  to  consider  that  ivhich        ^^^ 
has  been  the  snbstantial  matter  of  contest  between  the  parties,  Tu  QtnBEN 
tIz.,  whether  the  justices  had  power  to  order  the  discontinuance     fablby. 
of  the  flow  of  sewage.  wuuTj. 

By  s.  27  the  powers  conferred  upon  local  boards  to  construct 
sewage  works,  whether  within  or  without  their  district,  are  coupled 
with  a  proviso  ^  that  no  nuisance  be  created  in  the  exercise  of 
any  of  the  powers  given  by  this  section." 

It  was  contended  by  Mr.  Foote  that  the  effect  of  this  proviso 
was  that  if  a  nuisance  were  created  the  statutory  authority  was 
^one,  and  that  the  case  must  be  treated  as  if  the  works  had  been 
constructed  without  any  such  authority  at  all ;  so  that  not  merely 
must  the  nuisance  be  considered  as  unlawful,  but  the  discharge 
of  sewage  matter  at  the  point  of  outfall,  and  in  teuct  the  whole  of 
the  works  for  effecting  the  drainage  of  the  district,  must  be 
treated  as  if  they  were  constructed  under  no  statutory  authority 
aad  entitled  to  no  statutory  protection^ 

This  proposition  seems  to  us  to  be  of  the  most  extravagant 
kind,  if  it  were  true  the  escape  of  noxious  vapours  from  a  gully- 
hole  in  a  large  town  in  sufficient  quantities  to  be  a  nuisance 
would  put  the  whole  of  the  works  of  an  extensive  district  into 
the  category  of  unauthorized  works,  and  would  prevent  the 
application  to  them  of  the  numerous  sections  giving  protection 
and  powers  to  the  local  authority  in  respect  of  works  authorized 
by  the  Act.  The  meaning  of  the  proviso  seems  to  us  perfectly 
olear,  a  class  of  works  was  authorized  by  the  section  which  were 
peculiarly  liable  to  create  nuisances,  and  as  to  which  questions 
might  well  arise  whether  it  was  possible  by  any  known  methods 
to  avoid  creating  a  nuisance.  The  enactment  settles  once  for 
all  the  question  whether,  if  a  nuisance  were  created,  it  could  be 
considered  as  authorized  by  statute,  so  that  there  should  be  no 
legal  remedy  in  respect  of  it.  It  leaves  the  local  authority 
creating  the  nuisance  unprotected  in  respect  of  that  nuisance,  and 
liable  to  all  consequences,  as  well  statutory  as  at  common  law, 
applicable  to  the  particular  case ;  but  it  does  nothing  more,  and 
does  not,  as  was  contended,  eliminate  from  the  case  the  fact  that 
works  to  which  the  statutory  authority  originally  extended  were 
constructed  and  are  maintained  under  the  same  authority. 

2  0  2  2 
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1889  It  was  then  argued  that,  however  this  might  be,  the  sewage 

Tbb  Qunv  works  in  the  Plympton  district  were  a  nuisance,  and  that  under 
Parlbt.  ^*  91-96  the  justices  had  jurisdiction  to  entertain  the  complaint 
^^^j  ftnd  make  the  order  complained  of.  It  becomes  necessary  therefore 
to  examine  these  sections  with  some  care.  Sect.  91  begins  hj 
enumerating  seyen  different  things  which  shall  be  deemed  to  be 
nuisances  liable  to  be  dealt  with  summarily  in  the  manner 
provided  by  the  Act.  They  comprehend  (1)  premises  in  such  a 
state  as  to  be  a  nuisance  or  injurious  to  health ;  (2)  any  pool, 
ditch,  gutter,  watercourse,  privy,  urinal,  cesspool,  drain,  or  ash- 
pit  so  foul  or  in  such  a  state  as  to  be  a  nuisance  or  injurious  to 
health ;  (3)  any  animal  so  kept  as  to  be  a  nuisance  or  injurious 
to  health ;  (4)  any  accumulation  or  deposit  which  is  a  nuisance 
or  injurious  to  health ;  (5)  over-crowded  houses ;  (6)  factories 
and  workshops  not  kept  in  a  cleanly  state ;  (7)  certain  fireplaces 
and  furnaces  not  consuming  their  own  smoke,  and  certain 
chimneys  sending  forth  black  smoke,  it  being  in  all  cases,  except 
that  of  the  fireplaces  and  furnaces,  necessary  that  the  mischief 
pointed  out  shall  be  either  a  nuisance  or  injurious  to  health ;  pro- 
vided (inter  alia)  that  no  penalty  shall  be  imposed  on  any  person 
in  respect  of  any  accumulation  or  deposit  necessary  for  the 
effectual  carrying  on  of  a  business  or  manufacture  if  it  be  not 
kept  longer  than  is  necessary  for  the  purposes  of  the  business  or 
manufacture,  and  the  best  available  means  have  been  taken  to 
prevent  its  being  injurious  to  the  public  health* 

By  s.  92  a  duty  is  cast  upon  the  local  authority  to  provide 
inspection  for  the  purpose  of  seeing  that  nuisances  are  abated* 

By  s.  93  information  of  a  nuisance  may  be  given  to  the  local 
board  by  any  person  aggrieved,  or  by  any  two  householders  of 
the  district,  or  by  certain  other  persons. 

By  s.  94,  upon  such  information  the  duty  is  cast  upon  the 
local  authority,  if  satisfied  of  the  existence  of  the  nuisance,  to 
give  notice  to  the  person  responsible  for  it,  requiring  him,  within 
a  time  to  be  specified,  to  abate  the  nuisance,  and  to  execute  such 
works  and  do  such  things  as  may  be  necessary  for  the  purpose. 

By  s.  95  if  the  person  so  required  shall  Ml  within  the  specified 
time  to  abate  the  nuisance,  or  if  the  nuisance  though  abated  be 
likely  to  recur,  the  local  authority  is  to  lay  a  complaint  before  a 
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justice,  whereon  a  smnmons  is  to  issue  for  the  appearance  of  such       1889 
person  before  a  court  of  summary  jurisdiction.  The  Qxjekn^ 

Bj  s.  96,  such  court,  if  satisfied  that  the  nuisance  exists  or  is  p  ^- 
likely  to  recur  shall  make  an  order  requiring  the  defendant  to 
comply  with  all  or  any  of  the  requisitions  of  the  notice,  or  other- 
wise to  abate  the  nuisance  within  a  time  to  be  specified,  or  to 
prevent  its  recurrence,  and  do  any  works  necessary  for  either  of 
those  purposes,  and  may  impose  penalties. 

By  a  subsequent  section  (s.  98)  penalties  of  so  much  per  day 
may  be  imposed  upon  persons  failing  to  comply  with  the  order. 

It  has  been  decided  that  under  these  sections  the  justices  must 
•specify  the  particular  works  which  they  consider  to  be  the  proper 
ones  for  the  above  purposes,  and  that  an  order  which  fails  to  do 
so  is  bad:  Beg.  v.  Wheathy.  (1) 

In  our  opinion  the  provisions  we  have  stated  have  no  applica- 
tion to  sewage  works  constructed  under  the  powers  of  s.  27 ;  we 
think  the  words  of  s.  91  do  not  include  them,  and  we  think  they 
were  not  meant  to  include  them.  It  is  clear  that  the  expression 
*^  premises  in  such  a  state  as  to  be  a  nuisance  '*  has  not  the  wide 
application  claimed  for  it  by  the  respondents,  who  say  that  it  is 
answered  by  any  premises  on  which  a  nuisance  exists.  If  that 
were  so  the  enumeration  of,  at  all  events,  the  several  kinds  of 
nuisance  specified  under  heads  2,  3,  4,  and  6,  would  be  un- 
necessary ;  we  do  not  attempt  to  define  every  class  of  case  to 
which  the  first  head  applies,  but  we  think  it  is  confined  to  cases 
in  which  the  premises  themselves  are  decayed,  dilapidated,  dirty, 
•or  out  of  order,  as,  for  instance,  where  houses  have  been  inhabited 
by  tenants  whose  habits  and  ways  of  life  have  rendered  them 
filthy  or  impregnated  with  disease,  or  where  foul  matter  has  been 
allowed  to  soak  into  walls  or  floors,  or  where  they  are  so  dilapi- 
dated as  to  be  a  source  of  danger  to  life  and  limb. 

It  is  a  significant  fact  that  under  the  second  head  the  various 
receptacles  for  running  or  stagnant  water  which  may  be  foul  stop 
with  drains,  which,  by  the  interpretation  clause,  are  not  sewers; 
and  to  take  broader  and  higher  ground,  it  seems  to  us  incredible 
that  when  the  legislature  had  entrusted  the  local  boards  with  a 
znost  difficult  and  thankless  task,  in  the  execution  of  which  there 

(1)  16  Q.  B.  D.  84. 
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^S89  waa  certain  to  be,  as  there  has  been  in  fact,  a  proportion  of 
Thb  Qusbn  fiedlnres,  involving,  perhaps,  a  cost  to  the  district  of  tens  or  even 
PaiuLbt.  hundreds  of  thousands  of  pounds,  and  taxing  the  utmost  resources 
^^^j  of  mechanical  art  and  engineering  skill  to  set  them  right,  a  juris- 
diction should  be  conferred  upon  two  magistrates,  with  an  appeal 
to  a  recorder  or  to  a  bench  of  justices  at  quarter  sessions,  to 
substitute  their  judgment  of  the  mode  in  which  and  the  cost  at 
which  the  mischief  should  be  cured  for  that  of  the  local  board 
and  their  skilled  advisers.  It  would  be  still  more  extraordinary 
if  the  legislature  had  conferred  upon  two  magistrates  the  power 
of  doing  what  the  justices  in  the  present  case  have  assumed  the 
right  to  do :  viz.  to  set  aside  the  scheme  sanctioned,  under  par- 
liamentary authority  to  do  so,  by  the  Local  Government  Board, 
and  to  say  that  the  local  board  shall  cease  to  discharge  their 
sewage  at  the  appointed  outfedl  and  in  the  appointed  manner. 
A  very  different  measure  of  consideration  seems  to  us  appropriate 
to  the  performance  of  a  duty  of  extreme  di£Sculty,  and  we  prefer 
to  say  with  the  present  Master  of  the  Bolls,  **  They  have  a  duty 
to  perform,  but  a  very  difficult  duty,  and  one  that  must  naturaUy, 
therefore,  require  a  considerable  time,  and  anybody  who  has  to 
deal  with  them,  in  finding  fault  with  the  ineffectiveness  of  what 
they  have  done,  is  bound  to  look  at  their  conduct  with  the 
greatest  indulgence  " :  per  Brett,  L.J.,  in  Olo$9op  v.  Hesion  and 
hlevocrih  Local  Board.  (1) 

By  s.  105  of  the  Public  Health  Act,  1875,  private  individuals 
may  complain  to  the  justices  of  a  nuisance,  and  thereupon  the 
justices  shall  have  the  same  powers  as  under  the  sections  we  have 
mentioned.  We  think  Mr.  Foote  is  right  in  his  contention  that  so 
far  aa  the  person  or  body  complained  of  is  concerned,  the  magis- 
trates have  jurisdiction  to  entertain  complaints  against  a  local 
board  as  well  as  against  an  individual.  If  the  limitation  we 
have  suggested  did  not  exist,  it  would  be  thus  in  the  power  of 
any  individual  in  a  district  to  summon  a  local  board  for  a  nui- 
sance committed  by  them  in  the  management  of  their  sewage 
works,  and,  if  his  view  be  sustainable,  that  when  they  are  guilty 
of  such  a  nuisance  the  proviso  upon  which  their  statutory  powers 
hang  is  violated,  and  the  case  is  to  be  treated  as  if  those  statutory 

(1)  12  Gh.  D.  102, 119. 
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powers  no  longer  existed,  it  would  follow  that  upon  the  break-        i869 
down  of  the  system  in  a  particular  street  or  locality  occasioning  xbb  Qinmr 
a  nuisance,  it  would  be  within  the  competence  of  two  justices  to     p^^y. 
direct  that  the  existing  system  should  be  abandoned  and  a  new     ^^^^j 
method  of  treating  the  sewage  resorted  to,  or  they  might  order 
the  sewers  in  a  particular  locality  to  be  out  off  from  the  general 
system,  and  thus  create  a  far  greater  evil  than  that  to  be  reme- 
died, or  they  might  order  remedial  works  which  might  be  entirely 
irreconcileable  with  tiie  general  system  of  the  district.    Indeed, 
there  is  no  limit  to  the  extravagance  of  the  consequences  that 
might  flow  from  such  a  conflict  of  powers. 
.   The  very  magnitude  of  the  authority  conferred  upon  justices 
by  the  sections  under  consideration  affords  a  powerful  argument 
that  they  are  intended  for  the  ordinary  and  comparatively  simple 
cases  comprised  under  the  91st  section  as  we  have  interpreted  it. 
These  powers  go  far  beyond  those  ever  exercised  by  the  Court  of 
Chancery,  which,  with  its  successor,  the  Chancery  Division,  has 
never  prescribed  to  a  defendant  against  whom  it  granted  an 
injunction  the  means  by  which  a  nuisance  should  be  abated. 

It  is  said  that  unless  the  provisions  in  question  be  applicable 
to  such  a  case  as  the  present,  the  local  board  of  Flympton,  or  any 
local  authority  similarly  droumstanced,  will  be  powerless  against 
foreign  intruders  in  the  shape  of  neighbouring  local  boards  who 
have  obtained  powers  to  construct  sewage  works  within  the  dis- 
trict which  it  is  their  duty  to  keep  sweet  and  healthy.  The 
objection  is,  as  it  seems  to  us,  unfounded.  Upon  a  proper  case 
being  made,  the  complaining  local  authority  can  obtain  leave  to 
file  an  information  in  the  name  of  the  Attomey-Greneral,  whilst 
every  individual  suffering  legal  injury  from  the  nuisance  may 
bring  an  action  and  apply  for  an  injunction.  Proceedings  in 
the  name  and  at  the  suit  of  a  great  public  officer,  who  will  not 
lightly  interfere  himself,  or  allow  his  name  to  be  so  used,  are  a 
much  more  appropriate  remedy  than  summary  proceedings  before 
the  justices  at  the  mere  will  of  a  local  board  with  whom,  often- 
times, the  mere  £act  of  the  intrusion  of  strangers  into  their 
district  is  a  sore  point. 

We  think,  therefore,  that  the  jurisdiction  contended  for  is  to 
be  found  neither  in  the  spirit  nor  in  the  language  of  the  enact- 
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1889  ments  under  consideration.  The  truth  is  that  legislation  with 
THBQunN^  respect  to  public  bodies,  such  as  the  local  authorities  under  the 
Faiulbt  P^^^<^  Health  Act,  1875,  is  largely  founded  on  the  assumptioii 
that  they  will  honestly  do  all  that  they  can  to  carry  out  in  a 
proper  fashion  and  with  due  regard  to  the  rights  of  others  the 
very  important  and  difficult  duties  cast  upon  them.  Impossibili- 
ties cannot  be  and  are  not  expected  of  them.  With  respect  to 
drainage,  success  was  certain  not  always  to  attend  their  first 
efiEbrts,  and  it  would  have  been  strange,  indeed,  if  upon  their  first 
failure  to  establish  a  system  which  should  have  no  weak  point 
and  create  no  nuisance  anywhere,  their  charter,  as  it  were,  should 
be  forfeited,  and  the  views  of  two  magistrates  upon  a  difficult 
subject,  with  which  they  might  be  absolutely  incompetent  to  deal, 
could  be  compulsorily  substituted  for  plans  upon 'which  the 
defendant  local  authority  might  have  spent  hundreds  of  thousands 
of  pounds. 

We  entertain  no  doubt  that  the  present  application  for  a 
certiorari  must  succeed,  and  that  the  order  nisi  must  be  made 
absolute  with  costs. 


Order  cibsdlvte. 


Solicitors  for  applicants :  Torr  dt  Co. 
Solicitors  for  respondents :  Busk  &  Co. 


J.  R. 
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[IN  THE  COURT  OP  APPEAL.]  1889 

Jan,  11 ; 

STUMM  V.  DIXON  &  CO.  akd  KNIGHT.  ^^'  *• 


Practice— Cosis— Taxation — Joint  Defendants  in  Action  of  Tort — Defendant 
severing  in  Pleading — Judgment  against  hoth  Defendants  with  Costs — lAor 
bUity  of  Defendants  for  Costs  of  Borate  Pleading — Order  Lxr.^  r.  1. 

In  an  action  of  tort  against  two  defendants  they  pleaded  jointly  payment 
into  court  only.  The  plaintiff  replied,  denying  the  sufiBciency  of  the  payment. 
One  of  the  defendants  then  obtained  leave  to  amend  his  statement  of  defence, 
and  added  an  alternative  separate  defence,  denying  any  liability  to  the  plaintiff. 
At  the  trial  a  verdict  was  found  agunst  both  defendants  for  an  amount  beyond 
the  sum  paid  into  court,  and  judgment  was  entered  for  the  plaintiff  for  that 
amount,  with  costs  to  be  taxed : — 

Held,  by  Lord  Esher,  M.R.,  affirming  the  judgment  of  the  Queen's  Bench 
Division,  that  the  defendant  who  delivered  the  separate  defence  was  alone  liable 
for  the  costs  occasioned  to  the  plaintiff  by  and  in  consequence  of  the  separate 
pleading,  and  that  the  other  defendant  was  not  liable  for  those  costs. 

By  Fry,  L.J.,  dissenting,  that  both  defendants  were  jointly  and  severally 
liable  for  all  the  costs  of  the  action. 

Appeal  against  a  decision  of  a  Divisional  Conrt  (Lord  Cole- 
ridge, C.J.,  and  Manisty,  J.).  (1) 

The  action  was  brought  for  a  tort  against  two  defendants, 
Dixon  &  Co.  and  Knight.  At  first  the  defendants  pleaded  jointly 
payment  into  court,  and  no  other  defence. 

The  plaintiff  replied,  denying  the  sufBciency  of  the  payment.* 

Dixon  &  Co.  afterwards  obtained  leave  to  amend  their  defence, 
and  they  then  added  as  an  alternative  defence  a  denial  of  any 
liability  to  the  plaintiff.  The  defendant  Knight's  defence  was 
not  altered. 

The  action  was  referred  to  an  ofiScial  referee  for  trial,  and 

he  found  a  verdict  against  both  defendants  for  130Z.  damages 

beyond  the  amount  paid  into  courts  and  directed  judgment  to 

be  entered  for  the  plaintiff  against  both  defendants  for  V601.  and 

costs. 

Judgment  was  accordingly  entered  for  1307.  and  costs  to  be 
taxed.  The  master,  on  taxing  the  costs,  held  that  Knight  was 
not  liable  for  the  costs  occasioned  to  the  plaintiff  by  and  in 

(1)  Ante,  p.  99. 
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1889        consequence  of  Dixon  &  Co.'s  amended  pleadingi  but  that  Dixon 
Stumh      ^  ^*  ^^^^  alone  liable  to  pay  thoee  costs. 
DnoK  ^^^  Divisional  Court  affinned  the  decision. 

The  plaintiff  appealed. 

Jan.  11.  Le  Biche,  for  the  plaintiff.  The  settled  practice  is 
that)  when  there  is  one  judgment  against  two  defendants,  it  carries 
all  the  costs  against  them  both.  There  is  no  apportionment  of  the 
costs :  Beal  and  Personal  Advance  Ccmpany  y.  McCarthy  (1) ;  Le- 
maitre  v.  Davis  (2)  ;  Twinberrotv  t.  Braid  (3) ;  Poole  v.  Franks  (4)  ; 
Michel  V.  Bullen  (5)  ;  Johnson  v.  MiOs  (6) ;  Betts  v.  De  Vitre  (7) ; 
Heathy  v.  Newton.  (8) 

J*  O.  Wittf  for  the  defendant  Knight.  There  is  no  authority 
directly  in  point,  but,  if  the  Court  thinks  this  is  a  reasonable  and 
just  mode  of  taxing  the  costs,  the  onus  is  on  those  who  assert  that 
there  is  a  rigid  rule  to  the  contrary.  If  the  argument  for  the 
plaintiff  is  right,  it  would  follow  that,  if  the  plaintiff  in  an  action 
against  two  defendants  was  unsuccessful  as  against  one  of  them, 
both  defendants  would  be  entitled  to  costs  from  the  plaintiff.  The 
order  is  manifestly  just^  and  there  is  no  practice  to  the  contxary 
which  binds  this  Court. 

Le  Biehe,  in  reply. 

Cur.  adv.  vuU. 

.Feb.  4.  LoBp  Esheb,  M.B.  (His  Lordship  stated  the  facts  as 
above,  and  continued: — )  The  question  is  whether,  when  an 
action  in  respect  of  a  wrongful  act  is  brought  against  two  defend- 
ants, and  they  both  defend  the  action,  but  one  of  them  (the  other 
not  being  able  to  interfere  with  him  in  any  way),  puts  a  defence 
on  the  record  wholly  and  solely  on  his  own  account — a  defence 
which  can  have  no  effect  whatever  either  in  favour  of  or  against 
the  other  defendant — and  by  so  doing  occasions  costs  to  the  plain- 
tiff,— whether  the  plaintiff,  under  a  judgment  against  both  the 
defendants,  can  recover  against  the  other  defendant  the  costs  thus 
occasioned  by  the  act  of  the  one  defendant  without  the  authority 

(1)  18  Oh.  D.  362, 868.  (6)  6  Price,  87. 

(2)  19  Ch.  D.  281, 293.  (6)  Law  Rep.  3  G.  P.  22. 

(3)  W.  N.  1878,  p.  169.  (7)  11  Jur.  (N.a)  9. 

(4)  I  MoUoy,  78.  (8)  19  Ch.  D.  326. 
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of  the  other.  I  cannot  help  saying  that  to  compel  the  other  de-  1889 
f endant  to  pay  those  costs  wonld  be  absolutely  contrary  to  natural  »rvw 
justice.  The  question  is,  whether  it  is  in  accordance  with  the  j)x^02r. 
law.  I  think  these  two  propositions  may  be  laid  down :  (1)  that,  T^£rr« ^ 
nnleto  we  are  forced  by  paramount  authority  to  hold  that  it  is 
law,  nothing  which  is  contrary  to  natural  justice  can  be  part 
of  the  common  law  of  England ;  (2)  that  no  practice  of  the 
masters,  however  long  established,  howeyer  continuous,  it  may 
have  been,  is  of  any  legal  authority,  or  in  any  way  binds  the 
Coutt,  unless  it  has  been  determined  by  the  Court  itself  to  be  a 
right  practice.  The  masters  of  the  Court,  however  distinguished 
they  may  be,  have  no  authority  to  determine  ihe  law.  Their 
practice  ought  no  doubt  to  be  examined  with  the  greatest  care, 
but  it  is  of  no  authority  to  bind  ihe  Court.  Has,  then,  the  practice 
as  regards  the  point  now  raised  eve^  been  declared  by  the  Court  ? 
Lord  Coleridge,  C.J.,  and  Manisty,  J.,  made  inquiries  and  could 
not  find  that  any  universal  practice  had  prevailed.  We  have  put 
some  questions  to  the  masters,  and  we  have  had  an  interview  with 
the  senior  master.  I  understand  from  him  that  the  point  has 
.  arisen  so  seldom  that  he  cannot  say  that  any  universal  practice 
has  been  established.  But,  even  if  it  had,  it  would  not,  as  I  have 
already  said,  have  any  binding  authority. 

It  is  said,  however,  that  an  authority  for  the  supposed  practice 
is  to  be  found  in  Wihon  v.  Foore  (1).  That  seems  to  me  an  odd 
case.  The  statement  is,  **  Each  defendant  is  answerable  for  the 
whole  costs ;  therefore,  in  an  ejectment  against  several,  where  the 
defendants  defended  severally :  at  the  assizes  one  confessed  and 
had  a  verdict  against  him ;  and  others  did  not  confess ;  the  Court 
upon  application  said  the  officer  must  tax  the  same  costs  against  all 
the  defendants.  If  after  the  plaintiff  has  had  satisfaction  against 
one,  he  should  take  it  against  another,  such  defendant  may  apply 
to  the  Court:  WiUm  y.  Foare.  (1) '' 

It  may  be  that  it  could  not  be  said  that  the  costs  incurred  in 
that  case  by  the  one  defendant  could  have  no  effect  upon  the 
other.  I  really  do  not  know  how  that  was.  But  the  question  of 
taxation  of  costs  does  not  arise  at  the  assizes.  Whether  the  judg- 
ment in  that  case  was  a  judgment  in  ejectment  does  not  appear. 

(1)  BuUer'8  Nid  Prius,  7th  ed.  p.  886  c. 
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1889  I  think  the  case  is  very  imsatisfSftctorj,  and  it  appears  to  me  that 
Stdhm  that  chapter  in  Mr.  Justice  Bnller's  book  is  a  very  nnsatis&ctory 
Dixon.  ^^®-  ^^^  learned  judge  seems  to  have  inserted  all  the  cases  on 
the  subject  which  he  found  in  his  note-book ;  there  is  no  sifting 
of  the  cases  and  no  expression  of  his  own  opinion.  It  is  said  that 
this  statement  has  been  transferred  into  the  text>books,  and  so 
no  doubt  it  has.  I  will  refer  to  Chitty's  Archbold's  Practice, 
12th  ed.9  vol.  i.,  p.  498,  as  a  specimen  of  the  way  in  which  the 
case  has  been  treated  in  text-books,  and  that  shews,  I  think,  how 
careful  we  ought  to  be  in  adopting  statements  in  text-books. 
The  case  is  to  be  found  there  under  the  heading  "  On  verdict  for 
defendants/'  whereas  it  was  a  case  in  which  the  verdict  was 
against  the  defendants.  The  case  is  introduced  into  the  middle 
of  the  chapter  thus  (speaking  of  actions  ex  delicto),  '^  where 
there  are  several  defendants  who  obtain  judgment  in  the  action, 
the  plaintiff  may  pay  costs  to  which  of  them  he  pleases ;  and, 
when  they  fail,  each  defendant  is  liable  for  the  whole  costs," 
reference  being  made  to  Wilson  v.  Foore  (1),  under  the  name  of 
WiUon  V.  Foote.  Why  that  case  should  be  dragged  in  at  this 
place  I  cannot  conceive.  It  is  put  there  without  any  comment 
whatever.  The  case  is  no  doubt  more  fully  considered  in  Gray 
on  Costs.  If  this  case  is  an  authority  in  favour  of  making  each 
defendant  liable  for  all  the  costs,  it  is  the  only  authority,  and,  if 
in  principle  I  think  it  wrong,  I  shall  not  hesitate  to  say  that  I 
am  not  bound  by  it. 

What  is  the  importance  of  the  question?  In  cases  in  the 
Chancery  Division  the  judges  mould  their  judgments  as  to  costs 
so  as  to  meet  the  circumstances  of  each  particular  case,  and  this 
can  be  done  also  in  a  common  law  action  when  it  is  tried  by  a 
judge  without  a  jury.  The  matter  is  only  important  when  a 
common  law  action  is  tried  with  a  jury.  In  that  case  it  is  pro- 
vided by  rule  I  of  Order  Lxv.  that  the  costs  are  to  follow  the 
event,  unless  the  judge  or  the  Court  **  shall  for  good  cause  other- 
wise order ;"  and,  if  the  practice  is  what  it  is  said  to  be,  the 
judge  must  in  every  case  in  which  he  thinks  that  a  defendant 
ought  not  to  be  liable  for  the  whole  of  the  plaintiff's  costs,  say 
that  good  cause  had  been  shewn  why  he  should  not.    But  the 

(1)  Buller'8  Nisi  Frius,  7th  ed.  p.  335  c. 
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coznmon  fonn  of '' judgment  for  plaintiff  with  costs  "  does  not  in       1889 
the  case  of  a  single  defendant  mean  that  the  defendant  is  to  pay      STxnai 
all  the  costs  incurred  by  the  plaintiff,  or  all  the  costs  reason-      jy^oTSf, 
ably  incurred  by  him.    It  means  that  the  defendant  is  to  pay ,  _,  JT"« » 
all  the  costs  caused  to  the  plaintiff  by  the  act  of  the  defend- 
ant.   It  may  be  reasonable  for  the  plaintiff  to  have  five  or  six 
consultations  with  counsel,  but  he  does  not  get  the  costs  of  them 
all  from  the  defendant.     That  is  the  difference  between*  costs 
as  between  party  and  party  and  costs  as  between  solicitor  and 
client.    The  meaning  of  the  common  form  is,  that  the  plaintiff 
is  to  recover  the  costs  caused  to  him  by  ihe  defendant    In  the 
present  case  the  defendant  Knight  has  not  caused  to  the  plaintiff 
the  costs  which  are  now  in  question,  and,  if  the  plaintiff  is  to 
recoTer  them  against  Knight,  he  will  be  recovering  from  him 
costs  not  caused  by  the  act  of  Knight.    Before  the  Judicature 
Acts  the  judgment  in  a  common  law  action  could  not  have  been 
moulded  to  meet  the  facts  of  the  particular  case,  and  we  must, 
therefore,  ascertain  what  was  the  meaning  of  the  common  form 
of  judgment.    The  judgment  at  the  trial  is  only  the  nisi  prius 
judgment ;  it  is  not  the  final  judgment.    When  the  costs  hare 
been  taxed  the  amount  of  the  taxed  costs  is  inserted  in  the 
postea,  and  that  is  the  final  judgment.    It  would  be  contrary  to 
principle  and  to  natural  justice  that  one  man  should  be  mulct 
for  that  which  another  man  has  done — e.g.  if  one  defendant  took 
out  a  commission  to  examine  witnesses  from  which  the  other  de- 
fendant could  derive  no  advantage.    I  agree  with  the  Divisional 
Court  (who  affirmed  the  Master's  taxation)  that  the  costs  ought 
to  be  distinguished  so  that  this  frightful  injustice  need  not  be 
done,  and  I  think  there  is  an  easy  mode  of  distinguishing  them, 
as  the  master  has  done.    In  my  opinion  the  true  rule  is  this : 
When  an  action  is  tried  against  two  or  more  defendants,  and 
any  defendant  separates  in  his  defence,  and  the  judgment  is 
against  all,  the  law  is  that  each  of  them  is  liable  for  the  damages 
awarded  by  the  judgment,  and  each  of  them  is  liable  to  the 
plaintiff  for  all  costs  taxed  on  his  behalf  as  properly  incurred  by 
him  in  the  maintenance  of  his  action,  except  as  to  costs  caused 
to  him  by  so  much  of  the  separate  defence  of  any  defendant  as 
is,  and  can  only  be,  a  defence  for  that  defendant  as  distinguished 
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^^^^        from  other  defenduits.    With  regard  to  such  costs  so  caused  to 

Stuhm  the  plaintiff,  he  is  entitled  by  law  to  recover  them  against  that 
DaoN.      defendant  alone  who  has  so  caused  him  to  incur  thenu    In  such 

LoidB^.M.B.  ^^^^  ^^^  taxation  before  the  master  should  be  one  taxation,  with 
all  the  parties  present ;  there  should  be  only  one  allocatur,  but 
the  master,  on  being  satisfied  that  a  part  of  the  costs  came  within 
the  rule  above  enunciated  should  mark  them  on  the  margin  and 
on  the  postea  accordingly.  Then  the  plaintiff  will  be  entitled 
to  issue  execution  against  either  defendant  for  all  the  costs  not 
so  marked,  but  against  the  one  defendant  only  who  had  caused 
to  the  plaintiff  the  costs  so  marked  in  the  margin  for  those  costs. 
There  will  be  no  difficulty  in  carrying  out  this  rule.  It  leaves 
the  matter  to  be  determined  by  the  master,  who  is  the  person 
best  qualified  to  deal  with  it»  and  will  save  the  judge  from  useless 
discussions.  In  my  opinion  the  judgment  of  the  Divisional 
Court  ought  to  be  affirmed. 

Fbt,  L.  J.  The  question  which  we  have  to  determine  is  as  to 
the  effect  of  a  judgment  which  the  plaintiff  has  recovered  in  an 
action  of  tort  against  two  defendants  for  1802.  damages,  and  costs 
to  be  taxed. 

The  question  is — ^not  what  in  natural  justice  would  be  the  proper 
judgment  against  the  defendants  in  respect  of  the  costs  of  the 
action,  but — what  it  is  competent  for  the  master  to  do  in  taxing 
the  costs  under  a  judgment  in  this  form.  Was  he  bound  to  give 
one  allocatur  for  costs  against  both  the  defendants  ?  or  could  he 
allocate  three  sums,  one  to  be  paid  by  Dixon  &  Co.,  one  by  Knight, 
and  the  third  by  Dixon  &  Co.  and  Knight  jointly?  In  my 
opinion  he  must  allocate  one  sum  only  against  all  the  defendants. 
As  a  general  rule  J  conceive  that  at  law  all  the  defendants  to  an 
action  are  jointly  and  severally  liable  for  all  costs  awarded  against 
the  defendants,  even  though  one  defendant  may  have  severed  in 
his  defence.  This  is  distinctly  stated  to  be  the  rule  by  Buller,  J., 
in  his  Nisi  Prius,  and  I  think  it  is  a  correct  statement  of  what 
the  law  has  been.  In  saying  this  I  do  not  found  myself  upon  the 
practice  in  the  master's  office,  for  I  agree  with  the  Master  of  the 
Bolls  that  a  mala  praxis  in  that  office  would  not  bind  us ;  and 
moreover,  the  response  which  we  received  to  our  inquiries  of  the 
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masters  was  not  very  clear.  Bat»  if  any  practice  had  existed  of  1889 
dividing  costs,  cases  analogous  to  the  present  must  have  been  of  t^nmu 
freqnent  occurrence,  and  neither  the  industry  of  counsel  nor  our  dxxqv. 
own  researches  have  brought  to  light  such  a  case.  The  silence  of 
the  books  I  regard  as  very  cogent  evidence  that  no  such  practice 
as  is  now  insisted  on  has  been  known  at  common  law.  Buller,  J., 
illustrates  his  statement  of  the  law  by  the  case  of  an  action 
of  ejectment  against  several  defendants,  where  the  defendants 
defended  severally,  and  the  Court  scdd  that  the  officer  must 
tax  the  same  costs  against  all  the  defendants.  That  case  is  fully 
explained  in  Gray  on  Costs,  at  p.  201.  The  learned  author  says : 
**  The  reason  of  this  is  obvious  enough ;  the  declaration  alleged  a 
joint  trespass  and  ejectment  by  all  the  defendants,  and  that  alle- 
gation the  defendant  was  obliged  by  the  consent  rule  to  admit. 
The  only  question  at  the  trial  was  that  of  title,  and  if  the  plaintiff 
proved  his  title  he  obtained  his  verdict  against  all  the  defendants 
against  whom  anything  was  recovered,  without  having  to  prove  a 
joint  trespass  and  ejectment  by  all,  that  being  admitted  by  the 
consent  rule;  and  so,  being  entitled  to  judgment  against  all, 
each  was  liable  on  that  judgment  for  the  whole  of  the  costs." 
In  other  words,  the  rule  in  that  case  arose  from  the  joint  trespass 
— ^that  is  the  joint  wrong — and  there  all  the  defendants  were 
liable  for  the  whole  costs,  though  one  might  have  caused  more 
costs  than  the  others.  That  this  is  a  correct  statement  of  the  old 
law  as  to  the  costs  of  an  action  of  ejectment,  is,  I  think,  con- 
firmed by  the  provisions  of  the  Common  Law  Procedure  Act,  1852, 
as  explained  by  Johnson  v.  MUU.  (1)  I  cannot  doubt  that  under 
the  old  law  each  defendant  to  an  action  of  tort  was  liable  for  the 
whole  costs  of  the  action.  So  much  for  the  state  of  things  before 
the  Judicature  Acts.  Since  those  Acts  costs  must  be  awarded  in 
accordance  with  the  Acts  and  the  rules.  By  r.  1  of  Order  lxv., 
when  an  action  is  tried  with  a  jury  the  costs  are  to  follow  the 
event,  unless  the  Judge  or  the  Court ''  shall  for  good  cause  other- 
wise order."  In  every  other  case  the  costs  are  in  the  discretion 
of  the  Court  or  judge.  Suppose  that  an  action  for  a  tort  against 
two  defendants  is  tried  with  a  jury,  and  the  verdict  and  judgment 
is  against  both  defendants  for  damages  and  costs,  the  "  event " 

(1)  Law  Bep.  3  0.  P.  22. 
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1889  is  the  creation  of  a  joint  and  several  liability  of  the  defendants 
grxTMM  for  the  damages,  and,  if  the  costs  are  to  follow  the  **  event "  it 
j^Qy  results  that  Uie  defendants  must  be  jointly  and  severally  liable 
for  the  costs  also.  That  being  the  law,  it  is,  in  my  judgment^  not 
competent  for  the  master,  by  an  exercise  of  discretion,  to  destroy 
this  right  of  the  plaintiff,  and  to  award  the  greater  part  of  the 
costs  against  one  defendant  only,  who  may  perhaps  be  insolvent, 
releasing  a  solvent  defendant.  Suppose,  in  the  next  place,  that 
the  action  is  tried  by  a  judge  without  a  jury,  in  whom  is  the 
discretion  as  to  the  costs  vested?  In  the  judge,  not  in  the 
master.  If  natural  justice  requires  that  one  defendant  should 
not  be  liable  for  the  costs  occasioned  solely  by  the  act  of  the 
other  defendant — and  I  agree  with  the  Master  of  the  Bolls  on 
that  point — justice  will  be  done  if  the  Court  or  judge  be  asked  to 
do  it,  but  it  cannot  be  done  by  the  master.  In  my  opinion  the 
effect  of  the  rule  which  has  been  laid  down  by  the  Master  of  the 
Bolls  would  be  to  vest  in  the  master  a  discretion  which  by  virtue 
of  the  rule  belongs  only  to  the  judge.  For  these  reasons  I  am 
unable  to  concur  in  the  judgment  of  the  Master  of  the  Bolls. 
But  I  need  hardly  add  that  in  a  matter  of  pure  common  law 
practice  I  differ  from  the  Master  of  the  Bolls  and  the  Divisional 
Court  with  milch  difiSdence. 

Appeal  dismissed  wiihaui  costs. 

Solicitors :  0.  T.  Foster ;  Sa/umders,  Hawksfordf  Bennett,  dt  Co, 

W.L.C. 
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STEEDS  AND  ^KOTHEB  V.  STEEDS  and  Anothkb.  1889 

B<md—Bdeaae--Accord  and  SatU/action  to  one  cf  two  OUigtet— Specialty  Debt—      ^«(.  4,  6. 

Prcustice — Pleading. 

To  an  action  by  two  obligees  of  a  common  money  bond  the  defendant  pleaded 
accord  and  satisfaction  by  deliyery  of  stock  and  goods  to  one  of  the  plaintiffs. 

Upon  an  application  to  strike  out  the  defence  as  being  no  answer  to  the 
action : — 

Mddy  that  according  to  the  rule  in  equity,  which  is  now  to  preyail,  accord 
and  satisfaction  must  be  taken  to  be  an  answer  to  an  action  for  a  specialty 
debt ;  but  that  according  to  equity  joint  creditors  must,  primft  facie»  be  taken 
to  be  interested  as  tenants  in  common  and  not  as  joint  tenants,  and  tliat  the 
defence  was  gopd  only  as  concerned  the  claim  of  the  plaintiff  who  was  party 
to  the  accord  and  satis&ction ;  that  it  was  therefore  defective  and  shoiUd  be 
amended. 

AppeaXi  firom  chambers. 

The  plaintiffs  sued  the  defendants  npon  a  specially  indorsed 
writ  to  recover  815Z.  ISs.  2cLy  for  principal  and  interest  dne  npon 
a  common  money  bond  giyen  by  the  defendants  to  the  plaintiffs 
in  the  year  1869,  and  conditioned  for  the  payment  on  demand  of 
3002.  with  interest.  The  defendant  John  Steeds  pleaded  that  in 
1872  hO)  in  fnll  satisfaction  and  discharge  of  all  his  liability  and 
that  of  his  co-defendant  under  the  bond,  handed  oyer  and  trans- 
ferred to  one  of  the  plaintiffs  certain  stock  and  goods  which  the 
said  plaintiff  accepted  in  full  satisfaction  and  discharge  of  the 
bond.  The  defence  of  the  defendant  Beauchamp  was  that  the 
accord  and  satisfaction  pleaded  by  Steeds  released  him,  as  surety, 
from  all  liability  under  the  bond.  The  plaintiffs  took  out  a 
summons  under  Order  XXT.,  r.  4,  to  have  the  whole  of  the  defence 
struck  out  on  the  ground  that  it  disclosed  no  reasonable  answer 
or  defence  to  the  claim.  The  summons  having  been  dismissed 
by  the  master  and  the  judge  in  chambers,  the  plaintiffs  appealed. 

1889.   Feb.  4.    /.  G.  Wood,  for  the  plaintiffs.     Accord  and 

satisfaction  is  not  a  good  defence,  either  at  law  or  in  equity,  to 

an  action  on  a  common  money  bond,  where  the  liability  arises 

upon  the  specialty  itself  and  not  upon  some  subsequent  default. 

The  dictum  in  Bullen  and  Leake's  Precedents  of  Pleadings 

(4th  ed.),  vol.  ii.,  at  p.  89,  that  the  common  law  doctrine  that  a 

contract  by  specialty  could  only  be  discharged  by  writing  also 

under  seal  did  not  prevail  in  equity,  and  that  a  parol  release  or 
Vou  XXIL  2  P  t  2 
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1889        rescission  of  a  specialty  contract  might  be  effectual  in  equity  if 

Stbeds      founded  upon  a  consideration,  is  inaccurate,  and  the  cases  there 

g^^g^     cited  do  not  bear  out  the  proposition.    In  cases  like  the  present 

equity  follows  the  law,  unless  something  can  be  shewn  which 

would  make  it  inequitable  in  the  particular  case  to  enforce  the 

liability  at  common  law. 

Secondly,  assuming  accord  and  satisfaction  to  be  a  good  equit- 
able defence  in  the  case  of  a  sole  obligee,  it  is  not  a  defence 
in  the  case  of  one  of  two  obligees,  for  payment  by  way  of  accord 
and  satisfaction  to  one  of  two  joint  creditors  is  not  a  discharge 
in  equity.  In  Matson  v.  Dennis  (1),  where  a  mortgage  contained 
a  covenant  to  pay  the  money  and  also  a  charge  upon  the  land  in 
favour  of  two  joint  creditors,  payment  to  one  was  held  to  operate 
as  a  discharge  of  the  covenant  but  not  of  the  charge  on  the 
land.  The  reason  of  the  rule  is  that  where  money  is  advanced 
by  two  persons  to  a  third  they  will  be  looked  upon  in  equity  as 
tenants  in  common  and  not  as  joint  tenants  of  the  debt  and  of 
any  security  given  for  it. 

E.  jy.  Bulleny  for  the  defendants.  Admitting  that  the  defence 
is  not  good  at  law,  it  is  good  in  equity ;  for  wherever  a  debtor's 
position  has  been  materially  altered  by  anything  which  he  has 
been  induced  by  his  creditor  to  do,  equity  will  give  relief. 
There  may  be  a  discharge  by  parol  which  will  operate  as  a  good 
discharge  or  release  in  equity  of  a  specialty  debt:  Wdb  v. 
HewUt  (2);  and  a  declaration  of  intention  to  release  a  debt» 
upon  which  the  debtor  acts,  will  amount  to  a  release  of  the  debt 
in  equity:  Taylor  v.  Manners  (3);  Yeomans  v.  WiUiams,  (4) 
Accord  and  satisfaction  made  to  a  sole  obligee  being  a  good 
equitable  defence  to  an  action  on  the  bond,  it  also  affords  a 
good  defence  when  made  to  one  of  two  or  more  obligees,  for  the 
demand  is  joint,  and  is  put  an  end  to  at  law  by  the  satisfistction 
of  one  of  the  joint  creditors :  Wallace  v.  KdsaU.  (5) 

[He  also  cited  Nicholson  v.  BeviU  (6) ;  Cross  v.  Sprigg  (7) ; 
Coke  on  Littleton,  232  a ;  Seton  on  Decrees,  p.  817.] 

(1)  10  Jur.  (N.S.)  461 ;  12  W.  R.  926.  (4)  Law  Rep.  1  Eq.  184. 

(2)  3  K.  &  J.  438.  (6)  7  M.  &  W.  264. 

(3)  Law  Rep.  1  Ch.  48.  (6)  4  A.  &  E.  675. 

(7)  6  Hare,  662. 
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J.  O.  Wood,  in  reply.    The  cases  of  WM  v.  Hetoitt  (1)  and       1889 
Yeoman  y.  Williams  (2)  conclusiyely  shew  that  there  must  be      Stxids 
something  beyond  the  mere  circumstances  which  are  here  alleged     ^Jj^ 
to  amonnt  to  an  accord  and  satisfaction  in  order  to  induce  eqnity 
to  interfere. 

Cur.  adv.  vuU. 

1889.  Feb.  6.  The  judgment  of  the  Court  (Huddleston,  B.,  and 
Wills,  J.)  was  read  by. 

Wills,  J.  The  plaintiffs  in  this  case  sue  for  a  sum  of  money 
alleged  to  be  due  for  principal  and  interest  on  a  bond  made  in 
their  feiyour  by  the  two  defendants. 

One  of  the  defendants  pleads  that  he  deliyered  to  one  of  the 
plaintiffs  certain  stock  and  goods  which  were  giyen  by  him  and 
accepted  by  the  said  plaintiff  in  satisfaction  and  discharge  of  the 
money  due  upon  the  bond.  The  other  defendant  pleads  that  he 
executed  the  bond  as  surety  and  was  discharged  by  the  transaction 
set  up  by  the  first  defendant. 

The  plaintiffs  apply  to  haye  this  defence  struck  out,  as  being 
no  answer  to  their  claim.  The  same  question  arises  as  to  both 
defendants,  and  is  shortly  whether  in  respect  of  a  bond  giyen  by 
C.  to  A.  and  B.,  accord  and  satisfaction  made  by  C.  to  A.  after 
the  cause  of  action  had  arisen,  and  accepted  by  A.,  is  an  answer 
to  the  claim  of  A.  and  B. 

On  behalf  of  the  plaintiffs  two  objections  are  raised.  1.  That 
in  respect  of  a  specialty  debt,  accord  and  satisfaction  of  the  cause 
of  action  by  the  person  or  persons  liable  is  no  more  an  answer  to 
the  action  in  equity  than  it  is  at  law.  2.  That  eyen  if  it  would 
be  so,  were  the  bond  made  in  fayour  of  A.  alone,  accord  and 
satisfaction  with  A.  is  no  answer  in  equity  to  the  action  by 
A.  and  B. 

It  is  clear  that  at  law  accord  and  satisfaction  of  a  debt  due 
upon  a  bond  is  no  bar  to  the  action.  This  is,  howeyer,  purely 
the  result  of  a  technicality  absolutely  deyoid  of  any  particle  of 
merits  or  justice,  yiz.,  that  a  contract  under  seal  cannot  be  got 
rid  of  except  by  performance  or  by  a  contract  also  under  seal ;  . 
so  that  supposing  it  had  really  been  the  case  that  in  satisfaction 

(1)  3  E.  &  J.  438.  (2)  Law  Bep.  1  Eq.  184. 

2  F  2  2 


Willi,  J. 


540  QUEEN'S  BENCH  DIVISION.  VOL.  XXH. 

1889  of  an  overdue  bond  for  lOOOZ.  the  person  liable  had  given  pro- 
Stekds  perty  worth  20007.,  which  had  been  accepted  in  discharge  of  th& 
Stueds.  obligation^  still  at  law  the  obligee  of  the  bond  might  recover  his 
lOOOZ.  without  returning  the  property. 

One  would  have  thought  that  if  the  Courts  of  Equity  ever 
interfered  at  all  to  prevent  a  man  from  enforcing  an  uncon- 
scientious and  dishonest  demand  to  which  there  was  no  answer 
at  law,  they  would  perpetually  restrain  an  action  brought  under 
the  circumstances  described.  Mr.  Wood,  however,  who  is  an 
equity  lawyer,  contended  before  us  that  this  was  a  case  in  which 
equity  would  follow  the  law,  and  would  refuse  to  interfere,  and 
he  laid  great  stress  upon  a  case  of  Wdb  v.  Hewitt  (1),  which  he 
said  established  that  proposition.  We  are  glad  to  say  that  we 
are  unable  to  agree  with  him,  and  that  we  think  he  has  done 
injustice  to  a  system  of  which  one  recommendation  has  been 
supposed  to  be  that  it  was,  sometimes  at  all  events,  competent 
to  correct  some  of  the  worst  and  most  odious  technicalities  of  the 
common  law.  TiiQ  case  cited  appears  to  us  to  lead  to  the  opposite 
conclusion  to  that  contended  for,  and  we  think  it  perfectly  dear 
that  the  ratio  decidendi  of  the  learned  Vice-chancellor  was,  that 
when  the  plaintiff  had  accepted  money's  worth  in  place  of  money 
in  discharge  of  the  bond,  the  debt  in  equity  was  gone  and  there 
was  an  end  of  it. 

Upon  the  first  point,  therefore,  we  are  against  Mr.  Wood,  and 
have  no  doubt  that  if  payment  to  one  of  the  plaintiflb  would  have 
been  an  answer,  the  delivery  to  him*  and  acceptance  by  him  of 
goods  in  satisfaction  of  the  debt  would  be  equally  an  answer. 

But  Mr.  Wood  is,  we  think,  right  in  saying  that,  as  the 
defence  is  an  equitable  one,  it  is  equally  necessary  to  establish 
that  payment  by  C,  the  obligor,  to  A.,  the  latter  being  joint 
obligee  with  B.,  would  in  equity  be  an  answer  to  the  claim  by 
A.  and  B.  on  the  bond.  We  cannot  follow  Mr.  Bullen's  argu- 
ment that  as  equity  would  treat  the  satisfaction  as  equivalent  to 
payment,  having  got  so  far,  he  is  at  liberty  to  discard  any  further 
reference  to  equity,  and  say  that  as  at  common  law  payment  to 
or  release  by  A.  would  prevent  A.  and  B.  from  suing,  he  is  now 
in  a  position  to  treat  A.  as  having  been  paid,  and  say  that  as 

(1)  3  K.  &  J.  438. 


Studs. 
wills,  J. 
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this  is  a  common  law  action  there  is  the  equivalent  to  a  common       i889 
law  defence.    If  he  is  obliged  to  resort  to  equity  for  his  defence,      Brmi 
he  must  take  the  equitable  principles  applicable  to  the  circum* 
stances  in  their  entirety ;  and  we  must  therefore  inquire  what  is 
the  rule  in  equity  with  respect  to  payment  to  one  of  two  co- 
obligees  or  co-creditors. 

The  reason  why  the  defence  is  a  good  one  at  law  is  that  the 
two  creditors  are  treated  as  haying  a  joint  interest  in  the  debt, 
with  its  incident  of  suryiyorship,  and  the  satisfaction  to  one  of 
the  parties  of  a  joint  demand  due  to  himself  and  others  puts  an 
end  to  the  joint  demand,  and  he  cannot  afterwards,  by  joining 
the  other  parties  with  him  as  plaintiffs,  recoyer  the  debt :  nor  can 
a  right  of  action  be  supposed  to  exist  which,  if  it  existed,  might 
Buryiye  to  the  yery  person  who  had  already  receiyed  full  yalue : 
WaUace  v.  EeUail.  (1) 

In  equity,  howeyer,  it  would  appear  as  if  the  general  rule  with 
ffegard  to  money  lent  by  two  persons  to  a  third  was  that  they 
will  prima  facie  be  regarded  as  tenants  in  common,  and  not  as 
joint  tenants,  both  of  the  debt  and  of  any  security  held  for  it : 
Petty  y.  Styward  (2)  ;  Bigden  v.  VdUier  (3),  cited  in  the  notes  to 
Lake  y.  Craddoek.  (4)  *^  Though  they  take  a  joint  security," 
says  Lord  Alyanley,  M.B.,  '*  each  means  to  lend  his  own  money 
and  to  take  back  his  own  " :  Morley  y.  Bird.  (5)  Where  a  mort- 
gage debt  has  been  paid  to  one  of  the  mortgagees,  accordingly, 
it  was  held  that  the  land  was  not  discharged,  and  that  the  con- 
<;nrrence  of  the  other  mortgagees  was  necessary  to  make  a  good 
title :  Matsan  y.  Dennis.  (6)  This  is  on  the  ground  that  the  debt 
is  held  by  the  two  in  common  and  not  jointly,  and  the  principle 
seems  to  us  equally  applicable  whether  the  debt  is  secured  by  a 
mortgage  or  is  merely  the  subject  of  a  personal  contract.  The 
principal  right  of  a  mortgagee  is  to  the  money,  the  estate  in  the 
land  is  only  an  accessory  to  that  right. 

It  is  obyious,  howeyer,  that  this  proposition  cannot  be  put 
higher  than  a  presumption  capable  of  being  rebutted.  If  the 
money,  supposing  it  to  haye  been  lent,  were  trust  money,  the 

(1)  7  M.  &  W.  264.  (4)  1  White  &  Tudor,  5th  ed.  208. 

(2)  Eq.  Ca.  Abr.  290.  (5)  3  Ves.  631. 

(3)  2  VeB.  Sen.  268.  (6)  10  Jur.  (N.8.)  461 ;  12  W.  R.  926. 
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tmstees  could  not,  as  it  seems  to  us,  arise.  Surriyoiship  is 
^j^H^  essential  for  the  purposes  of  trusts,  and  so  there  may  be  a  Tariety 
of  circumstances  which  may  settle  the  question  either  one  way  or 
the  other.  In  the  present  case  we  do  not  even  know  whether 
the  bond  was  for  money  lent,  or  what  was  the  groundwork  of  the 
obligation,  and  it  is  clear  that  if  the  presumption  is  that  the 
interest  in  this  obligation  belonged  in  equal  portions  in  sejeralty 
to  the  two  plaintiffs,  the  plaintiff  who  was  settled  with  by  the 
accord  and  satisfetction  has  been  paid  his  half,  at  all  events,  and 
it  cannot  be  recovered  again  in  this  action. 

We  think,  therefore,  that  we  cannot  strike  out  this  defence  as 
we  are.invited  to  do.  It  seems  to  us  that  it  must  be  good  for  a 
part  of  the  claim  at  all  events.  But  we  think  the  statement  of 
defence  defective,  and  that  Mr.  Bullen  ought  to  amend  by  a 
further  statement  of  the  material  facts,  and  our  order  is  that  the 
statement  of  defence  be  amended  accordingly,  and  if  that  be  not 
done  within  ten  days,  the  plaintiff  be  at  liberty  to  sign  judgment 
for  half  the  amount  claimed.  We  trust  that  upon  the  amended 
pleading  being  delivered  the  plaintiffs  will,  if  possible,  meet  it 
by  any  necessary  addition  to  or  correction  of  the  fieusts  alleged, 
and  not  repeat  a  motion  of  this  kind,  which  asks  the  Court  to  do 
what  is  to  the  last  degree  unsatisfactory,  give  judgment  for  a 
defect  of  pleading  and  in  ignorance  of  all  the  facts  which  ought 
to  be  known  before  the  rights  of  the  parties  are  definitely  ad- 
judicated upon.  Both  parties  are  partly  responsible  for  the 
present  motion  and  the  costs  of  this  appeal  will  be  costs  in  the 
cause. 

Order  accordingly. 

Solicitors  for  plaintiffs :  Helder  &  BdbertSyfor  T.  A.  HiU,  Paul-' 
tan,  Somerset 

Solicitors  for  defendants:  Barley  &  Cumberland^  for  Cliflon, 
Carter  <fe  Co.,  Brutol. 

W.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.]  1889 

FA.  13. 
AMON  V.  BOBBETT.  


Fradice — Casti — Costs  of  Counter^aim — Order  lxv.^  r.  12. 

Order  lxv.,  r.  12,  by  which  a  plaintiff,  who  recovers  a  sum  not  exceeding 
502.  in  an  action  of  contract,  is  entitled  only  to  costs  on  the  county  court  scale 
unless  the  Court  or  a  judge  otherwise  orders,  does  not  apply  to  the  case  of  a 
counter-claim.  Where  therefore  a  plaintiff  recoTered  482.  on  his  claim,  and  also 
sooceeded  upon  a  counter-claim  for  1232 : — 

Edd^  that  for  the  purposes  of  taxation  the  clum  and  counter-claim  must  be 
treated  as  independent  actions;  that  the  costs  of  the  counter-claim  followed 
the  ordinary  rule  as  to  costs,  and  that  the  plaintiff  was  entitled  to  have  the 
costs  of  his  defence  to  the  counter-claim  taxed  on  the  High  Court  scale. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division. 
The  plaintiff  sned  the  defendant  in  the  High  Court  to  recoYer 
487.  for  goods  sold  and  delivered.  The  claim  was  admitted  on 
the  pleadings  by  the  defendant,  who  counter-claimed  for  1237. 
for  damages  for  the  breach  of  an  agreement.  At  the  trial  before  a 
judge  and  jury  a  verdict  was  found  for  the  plaintiff  upon  the  de- 
fendant's counter-claim,  and  judgment  was  given  for  the  plaintiff 
both  upon  the  claim  and  the  counter-claim.  No  application  as  to 
costs  was  made  to  the  judge  at  the  trial.  Upon  taxation  of  costs 
the  plaintiff  admitted  that  he  was  only  entitled  to  costs  on  the 
county  court  scale  in  respect  of  his  own  claim  of  487.  but  claimed 
to  be  entitled  to  costs  on  the  High  Court  scale  in  respect  of  his 
successful  defence  to  the  counter-claim.  The  master  held  that  as 
the  plaintiff  had  only  recovered  487.  in  the  action  he  was,  under 
Order  lxv.,  r.  12,  only  entitled  to  costs  on  the  county  court  scale 
both  as  regards  the  claim  and  counter-claim.  A  summons  to 
review  this  taxation  was  referred  by  Denman,  J.,  to  the  Divisional 
Court  (Lord  Coleridge,  C.J.,  and  Hawkins,  J.),  who,  upon  the 
authority  of  Blake  v.  Appleyard  (1)  and  Lewin  v.  Trimming  (2), 
affirmed  the  master's  decision.    The  plaintiff  appealed. 

W.  8.  B6b8(m,  (Bigham,  Q.C.,  with  him),  for  the  plaintiff.  The 
plaintiff  is  entitled  to  have  the  costs  of  his  successful  resistance 
to  the  counter-claim  taxed  on  the  High  Court  scale.  It  is  true 
that  a  counter-claim  is  not  in  every  respect  an  independent 

(1)  3  Ex.  D.  195  (2)  21  Q.  B.  D.  230. 
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1889  action,  for  it  is  not  commenced  by  writ,  but  for  many  purposes, 
amon  including  taxation  of  costs,  the  claim  and  counter-claim  must 
BoBBETT.  ^  treated  as  practically  independent  actions.  In  WifUerfidd  v. 
Bradnum  (1)  it  was  held  that  where  a  defendant  admitted  the 
claim  and  set  up  a  counter-claim  inyolving  a  distinct  cause  of 
action,  he  was  not  entitled  to  security  for  costs  from  the  plain- 
tiff, a  foreigner  residing  out  of  the  jurisdiction.  A  defendant 
may  by  counter-claim  raise  causes  of  action  which  have  arisen 
since  the  writ :  Beddall  y.  Maitland.  (2)  In  McOatoan  v.  Middle^ 
ton  (3)  a  counter-claim  was  held  to  haye  an  independent  existence, 
so  that  it  did  not  come  to  an  end  in  consequence  of  the  plaintiff 
discontinuing  the  action,  and  in  Andrew  y.  Attken  (4)  an  order  of 
reyiyor  continuing  the  action  was  held  not  to  operate  so  as  to 
continue  the  counter-claim.  These  decisions  proceeded  upon  the 
ground  that  counter-claims  must  be  treated  as  being  in  the 
nature  of  independent  cross  actions,  and  they  should  be  treated 
in  the  same  way  as  regards  taxation  of  costs.  The  Diyisional 
Court  considered  that  they  were  bound  by  Lewin  y.  Trimming  (5), 
and  Blake  y.  Appleyard  (6),  but  those  decisions  are  inapplicable 
to  the  present  case. 

[He  also  cited  Stooke  y.  Taylor  (7) ;  Baines  y.  Bromley.  (8)] 
H.  F.  Dickens,  for  the  defendant.  The  judgment  of  the  Diyi- 
sional Court  is  right.  Prima  facie  the  plaintiff  is  within  the 
operation  of  Order  lxy.,  r.  12,  for  this  is  an  action  of  contract  in 
which  he  has  recoyered  a  sum  not  exceeding  50Z.  The  trial  of 
the  claim  and  counter-claim  form  but  one  inquiry,  which  takes 
place  in  the  plaintiff's  action.  If  the  plaintiff  had  brought  his 
action  in  the  county  court  the  counter-claim  could  haye  been 
tried  there,  and  he  would  only  haye  been  entitled  to  county  court 
costs  in  respect  of  it ;  he  cannot  by  choosing  an  improper  forum 
for  his  action,  entitle  himself  to  costs  on  the  High  Court  scale  in 
respect  of  the  counter-claim  with  which  he  is  met.  [He  cited  Lund 
V.  Campbell  (9) ;  Saner  y.  Bilton  (10) ;  Shrapnel  y.  Laing.  (11)] 

(1)  3  Q.  B.  D.  324.  (6)  3  Ex.  D.  195. 

(2)  17  Ch.  D.  174.  (7)  5  Q.  B.  D.  669. 

(3)  11  Q.  B.  D.  464.  (8)  6  Q.  B.  D.  691. 

(4)  21  Ch.  D.  176.  (9)  14  Q.  B.  D.  821. 

(5)  21  Q,  B.  D.  230.  (10)  11  Ch.  D.  416. 

(11)  20  Q.  B.  D.  334. 
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LoBD  EsHEBy  M.B.  The  plaintiff  in  this  case  has  brought  18S9 
an  action  of  contract  in  the  superior  court,  in  which  action  amost 
he  has  recovered  less  than  50Z.  The  defendant  answered  by  a  ^o^^ivr. 
counter-claim  for  a  distinct  cause  of  action — a  true  counter-claim 
and  not  a  mere  set-off — in  which  he  claimed  upwards  of  lOOZ. 
To  that  counter-claim  the  plaintiff  pleaded  as  though  it  were  a 
distinct  action,  and  upon  the  issues  raised  by  it  the  plaintiff, 
who  was  defendant  on  the  counter-claim,  succeeded.  Now  that 
counter-claim  was  for  an  amount  exceeding  1007.,  and  therefore, 
if  it  had  been  brought  as  a  separate  action,  it  must  have  been 
brought  in  the  superior  court ;  and  had  it  been  so  brought  as  an 
independent  action  the  defendant  to  such  action  would  have  been 
entitled  to  the  costs  of  the  action  on  the  High  Court  scale.  But 
it  is  said  that  because  the  plaintiff  brought  an  action  on  contract 
and  recovered  less  than  50Z.,  and  was  therefore  only  entitled  in 
respect  of  that  claim  to  county  court  costs,  he  was  also  only 
entitled  to  costs  on  the  county  court  scale  in  respect  of  his 
successful  defence  to  the  counter-claim,  which,  if  brought  as  a 
separate  action,  could  only  have  been  brought  in  the  superior 
court.  This  is  said  to  be  the  effect  of  Order  lxy.,  r.  12.  But 
does  that  rule  apply  to  the  case  of  a  counter-claim  properly  so 
called  ?  It  is  said  that  it  doe^  because  the  counter-claim  is  in  an 
action  brought  by  the  plaintiff.  But  the  language  of  the  rule 
shews  that  it  would  not  be  applicable,  for  it  uses  the  expression 
**  had  he  brought  his  action  in  a  county  court,"  which  can  only 
refer  to  a  claim,  and  is  not  applicable  to  a  counter-claim  at  all. 
Therefore  the  rule  applies  only  to  a  claim,  and  the  counter-claim 
is  not  affected  by  it,  but  comes  under  the  ordinary  rule  as  to  costs. 
The  claim  and  counter-claim  then  must,  although  they  are  in- 
cluded in  one  action,  be  treated  for  the  purposes  of  taxation  as 
separate  actions,  and,  being  so  treated,  the  counter-claim  cannot 
be  within  this  rale. 

Our  decision  only  carries  out  what  has  been  said  in  this  court 
in  many  previous  cases,  and  we  will  not  go  into  a  minute  con- 
struction of  these  rules.  For  the  purpose  of  taxation  it  has  been 
laid  down  over  and  over  again  that  in  a  case  like  the  present  the 
claim  is  to  be  taxed  as  though  the  plaintiff  had  recovered  less  than 
50Z. ;  it  is  to  be  taxed  in  the  high  court,  but  on  the  scale  used 
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1889       in  the  county  courts ;  but  the  counter-claim  is  to  be  treated  as 

Axon       though  it  were  a  separate  action,  and  as  though  it  were  an  action 

Bqesort.    properly  brought  in  the  superior  court,  and  it  must  be  taxed  on 

LoidE^MB.^^  scale  of  allowance  used  in  the  high  court.    If  a  defendant 

succeeds  on  his  counter-claim  he  is  entitled  to  have  the  costs 

taxed  on  the  High  Court  scale,  and  the  allocatur  will  go  for  the 

difference.    We  are  not  oyer-ruling  the  Court  below,  which  gaye 

only  a  formal  judgment,  .considering  itself  bound  by  two  cases 

which  were  cited  to  it ;  I  do  not  think,  however,  that  they  are  in 

point,  and  if  they  are,  I  do  not  agree  with  them.    The  result  is 

that  this  appeal  must  be  allowed. 

BowEK,  L. J.  I  am  of  the  same  opinion.  The  facts  are  simple. 
There  was  a  claim  for  482.,  which  might  have  gone  to  the  county 
court,  but  was  brought  in  the  superior  court ;  the  defendant  had 
a  counter-claim  (a  real  counter-claim,  not  a  set-off)  in  the  nature 
of  a  cross-action  for  over  lOOZ.,  which,  as  a  separate  action,  he 
could  only  have  properly  brought  in  the  superior  court.  The 
plaintiff  succeeded  on  his  claim,  in  fact  it  was  not  disputed ;  the 
counter-claim  failed ;  therefore  the  plaintiff  succeeded  both  on 
the  original  claim  and  the  counter-claim.  Then  arose  the  ques- 
tion of  costs.  The  plaintiff  admits  that,  having  recovered  only 
48Z.  on  his  claim,  he  is  touched  by  Order  lxv.,  r.  12,  and  as 
regards  his  claim  can  only  get  costs  on  the  county  court  scale. 
But  the  defendant  seeks  to  go  further,  and  says  that  as  the  plain- 
tiff was  suing  in  the  high  court  for  a  sum  which  could  have  been 
recovered  in  the  county  court,  he  is  only  entitled  to  costs  on  the 
counter-claim  on  the  county  court  scale,  although  that  counter^ 
claim  was  for  a  sum  exceeding  lOOZ. 

We  have  a  simple  question  to  decide ;  whether  a  plaintiff,  who 
recovers  less  than  502.  on  his  claim,  and  admits  that  in  respect  of 
it  he  is  not  entitled  to  costs  on  the  High  Court  scale,  and  who 
also  succeeds  on  a  counter-claim,  is  to  be  limited  as  regards  the 
counterclaim  to  county  court  costs.  This  question  depends 
entirely  on  Order  lxv.,  r.  12,  upon  which  there  are  two  opposite 
contentions.  The  plaintiff  admits  that  the  rule  applies,  but  says 
that  the  counter-claim  is  not  part  of  his  action,  and  that  the  rule 
only  cuts  down  the  costs  of  hia  action.    The  defendant  says  that 
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the  counter-claim  is  part  of  the  litigation,  and  that  the  costs  of  1889 
the  whole  litigation  are  cut  down  by  the  rule  when  the  plaintiff  Amok 
might  haye  commenced  proceedings  in  the  county  court.  Which  Bobb'ett. 
is  the  true  construction  ?  It  is  true  that  in  many  of  the  rules  Bow«n,L.J. 
the  counte]>«laim  is  spoken  of  as  though  it  were  part  of  the  pro- 
cedure in  the  plaintiff's  action ;  but  it  has  been  held  in  many 
cases  that  for  the  purposes  of  taxation  a  counter-claim  should  be 
treated  as  though  it  were  a  cross^action.  It  is  obvious  that  the 
view  which  is  to  be  taken  of  a  counter-claim  must  depend  upon 
the  particular  rule  in  which  it  is  dealt  with ;  and  if  we  find  that 
the  mixing  up  of  the  claim  and  counter-claim  together  (so  to 
speak)  would  work  injustice,  then  we  must  adopt  the  other  view, 
and  disconnect  the  counter-claim  from  the  claim,  so  &r  as  may 
be  necessary  for  the  purposes  of  justice.  Here  the  plaintiff  has, 
it  is  true,  chosen  the  forum;  but  a  plaintiff  who  has  proved 
successful  on  a  counter-claim  can  hardly  suppose  when  he  brings 
his  action  that  a  shadowy  counter-claim  is  about  to  be  waged 
against  him;  he  is  not  responsible  for  its  being  set-up.  As  to 
the  costs  then  which  belong  to  the  choice  of  forum  (if  I  may  so 
phrase  it),  the  plaintiff  can  only  get  county  court  costs ;  but  why 
should  he  only  get  county  court  costs  on  an  issue  for  which  he  is 
not  responsible,  an  issue  which  could  not  have  been  brought  in 
the  county  court,  and  upon  which  he  has  proved  successful? 
Why  should  his  right  to  costs  be  so  limited  ?  To  cut  down  the 
plaintiff's  right  to  costs  in  this  fashion  would  be  to  work  injustice; 
and  moreover  the  rule  does  not  require  that  interpretation ;  it  uses 
the  word  **  entitled  " ;  entitled  where  ?  It  can  only  mean  entitled 
<*  in  his  action,"  and  the  language  of  the  remainder  of  the  rule 
shews  that  these  words  should  be  read  in  in  this  place ;  the  rule 
really  deals  with  the  costs  appurtenant  or  appendant,  so  to  speak, 
to  the  plaintiff's  own  action. 

This  case  illustrates  the  rule  in  somewhat  the  same  way  as 
McOowan  v.  Middleton  (1),  in  which  the  question  was  whether  a 
plaintiff  who  was  met  by  a  counter-claim  was  at  liberty  by  dis- 
continuing his  own  claim  to  put  an  end  to  the  counter-cl€dm. 
Now  if  a  counter-claim  is  to  be  treated  as  having  no  vitality 
except  as  a  bar  to  the  action,  it  becomes  a  defence  and  not  a 

(1)  11  Q.  B.  D.  464. 


Bowen,  L.J. 
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1889  connter-claim ;  but,  as  was  said  in  that  case,  it  is  more  than  a 
Axon  defence,  it  is  in  the  nature  of  a  proceeding  in  a  cross-ftctioiiy  and 
BoBBBTT.  ^hen  necessary  for  the  purposes  of  justice  it  must  be  so  treated. 
A  counter-claim  is  therefore  to  be  treated,  for  all  purposes  for 
which  justice  requires  it  to  be  so  treated,  as  an  independent 
action,  and  it  is  necessary  for  justice  to  be  done  under  Order  iixy., 
r.  12,  to  consider  it  as  not  being  part  of  the  action,  but  as  being 
disconnected  from  it.  The  question  as  to  the  costs  of  the  connter- 
claim  is  therefore  left  at  large,  and  unless  otherwise  ordered  by 
the  judge  they  follow  the  ordinary  rule,  and  are  to  be  taxed  on 
the  High  Court  scale. 

Fbt,  L.  J.  I  am  of  the  same  opinion.  I  cannot  read  the  rule 
as  intended  to  affect  costs  incurred  by  a  party  in  the  character  of 
a  respondent  or  defendant. 

Appeal  aUowei. 
Solicitors  for  plaintiff :  WUd  &  Colly er. 

Solicitors  for  defendant :  Collyer'Bristow  &  Co.,  for  Stone, 
Simpson,  &  Son,  Tunbridge  Wells. 

W.  J.  B. 


Jan,  30.  [IN  THE  COURT  OF  APPEAL.] 

AXFORD  V.  BEID. 

Hushand  and  Wife — Married  Woman — Debt  incurred  by  Wife  before  Marriage — 
Judgment  against  Wife — Separate  Estate — Bestraint  on  Anticipation — 
Married  Women*8  Property  Act,  1870  (33  <fc  34  Vict,  c  93),  a.  12. 

Sect.  12  of  the  Married  Women*B  Property  Act,  1870,  which  makes  any  pnn 
perty  belanging  to  a  married  woman  for  her  separate  use  liable  to  satisfy  her 
debts  contracted  before  marriage,  extends  to  property  settled  to  the  separate 
use  of  a  married  woman  without  power  of  anticipation. 

A  husband  and  wife  were  sued  in  respect  of  debts  of  the  wife  contracted 
before  their  marriage,  which  took  place  after  the  coming  into  operation  of  the 
Married  Women's  Property  Act,  1870,  and  before  the  coming  into  operation  of 
the  Married  Women's  Property  Act,  1882,  and  judgment  was  recorered  against 
them.  The  wife  was  possessed  of  property  which  upon  her  marriage  was  settled 
to  her  separate  use  without  power  of  anticipation : — 

Mdd,  that  the  wife's  property  was  liable  to  satisfy  the  judgment. 

Sanger  y,  Sanger  (Law  Bep.  11  Eq.  470)  approved. 

Appeal  of  the  defendant^  Anna  Beid,  a  married  woman,  from 
the  judgment  of  the  Queen's  Bench  Diyision. 
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The  defendant  and  her  hnsband  were  in  1881,  during  the  1S89 
operation  of  the  Married  Women's  Property  Act,  1870,  jointly  axtobd 
sued  in  respect  of  a  debt  of  the  wife  contracted  before  her  mar-  -^^ 
riage  in  1879,  and,  in  default  of  defence,  judgment  was  signed 
against  both  defendants  personally  for  the  debt  and  costs.  The 
wife  was  entitled  under  the  will  of  her  first  husband  to  the  income 
of  certain  property  for  her  life,  which  was  upon  her  re-marriage 
settled  to  her  separate  use  without  power  of  anticipation.  In 
December,  1888,  the  action  having  been  reyived,  a  receiyer  was 
appointed  of  the  income  of  the  defendant  due  and  payable  to  her 
under  the  first  husband's  will.  The  defendant  thereupon  took 
out  a  summons  to  set  aside  the  judgment,  or  to  vary  it  by  adding 
to  it  the  words  prescribed  in  8coU  y.  Morley  (1),  and  to  discharge 
the  order  appointing  a  receiver.  The  summons  was  dismissed  by 
Mathew,  J.,  whose  decision  was  affirmed  by  the  Divisional  Court 
(Lord  Coleridge,  C.J.,  and  Hawkins,  J.). 

The  defendant  appealed. 

Coeens-Hardy,  Q.O.9  and  Searlett,  for  the  defendant.  There  are 
two  objections  to  this  judgment  as  it  stands ;  it  is  wrong  so  &r 
as  it  is  a  personal  judgment  against  the  wife,  and  it  is  wrong  as 
affecting  property  subject  to  a  restraint  on  anticipation.  The 
question  depends  upon  s.  12  of  the  Married  Women's  Property 
Act^  1870  (2),  and  the  words  '*  separate  property  "  in  that  section 
must  be  limited  to  such  separate  property  as  is  free  from  any 
restraint  on  anticipation ;  as  the  defendant  was  not  shewn  to  be 
possessed  of  any  such  separate  property,  the  judgment  should  be 
set  aside,  or  at  any  rate  varied  by  being  drawn  up  in  the  form 
settled  in  SeoU  v.  Markif.  (1)  The  Divisional  Court  in  refusing 
this  application  acted  upon  the  authority  of  Sanger  v.  Sanger  (3), 
where  Lord  Bomilly  held  that  s.  12  of  the  Act  of  1870  extended 
to  property  settled  to  the  separate  use  of  a  married  woman 

(1)  20  Q.  B.  D.  120.  tracted  before  marriage,  but  the  wife 

(2)  By  8. 12  of  the  Married  Women^s  shall  be  liable  to  be  sued  for,  and  any 
Property  Act,  1870  (33  &  34  Vict,  property  beloDging  to  her  for  her  sepa- 
c.  93),  *'  a  husband  shaJl  not,  by  reason  rate  use  shall  be  liable  to  satisfy,  such 
of  any  marriage  which  shall  take  place  debts,  as  if  she  had  continued  un- 
after  this  Act  has  oome  into  operation,  married." 

be  liable  for  the  debts  of  his  wife  con-         (3)  Law  Hep.  11  Eq.  470. 
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1889  without  power  of  anticipation,  a  decision  that  was  followed  by 
AxFOBD  Bacon,  Y.Cy  in  London  and  Provincial  Bank  y.  BogU  (1),  and  by 
Bed.  North,  J.,  in  In  re  Hedgeley.  (2)  But  Lord  Cairns  in  Ex  parte 
EoUa/nd,  In  re  Heneage  (3),  and  James  and  Cotton,  L  JJ.,  in  Es^ 
parte  Jones,  In  re  Chrissell  (4),  use  language  which  is  inconsistent 
with  those  decisions,  and  they  cannot  be  regarded  as  law.  The 
proper  form  of  judgment  is  settled  in  DowneY.  Fletcher  (5%  irldch 
was  a  case  under  the  Act  of  1870,  where  it  is  laid  down  that  it 
must  follow  the  form  settled  by  the  Court  of  Appeal  in  SeM  v. 
Morley.  (6) 

[LoBD  EsHEB,  M.B.  Mathew,  J.,  only  says  that  the  form  may 
be  adapted  from  that  in  Seott  t.  Morley.  (6)  I  do  not  think  the 
Court  meant  to  put  in  the  words  **  not  subject  to  any  restraint  on 
anticipation,"  and  by  doing  so  to  introduce  into  the  Act  of  1870 
the  limitations  of  s.  19  of  the  Act  of  1882.] 

At  any  rate,  there  should  be  inserted  in  the  judgment  a  limi- 
tation of  execution  to  the  defendant's  separate  property. 

Ashton,  (J.  F.  Austin,  with  him),  for  the  plaintiff,  assented  to 
the  insertion  in  the  judgment  of  a  limitation  of  execution  to  the 
defendant's  separate  property,  and  was  not  called  upon  to  argae. 

LoBD  EsHEB,  M.B.  This  is  an  appeal  from  the  refusal  of  a 
Diyisional  Court  to  set  aside  or  vary  a  judgment  signed  against 
a  married  woman,  the  grounds  of  appeal  being  that  the  judgment 
should  either  be  set  aside,  or  else  that  it  should  be  altered  in  the 
particular  way  suggested  by  the  appeal,  and  that  the  receiver 
should  be  discharged.  As  it  comes  before  us,  the  case  is  that  of 
a  married  woman  against  whom  an  action  is  brought  in  respect  of 
a  debt  incurred  before  marriage,  her  property  haying  been  at  the 
time  of  her  marriage  settled  to  her  separate  use  without  power  of 
anticipation.  In  the  present  case  her  property  belonged  to  her 
before  the  marriage ;  it  came  to  her  under  the  will  of  a  fonner 
husband ;  but  this  makes  no  difference,  and  the  question  for  our 
determination  is  the  same  as  if  the  property  had  been  settled  on 
her  by  her  present  husband,  and  had  never  been  hers  before. 

(1)'  7  Ch.  D.  773.  (4)  12  Ch.  D.  484. 

(2)  34  Ch.  D.  379.  (5)  21  Q.  B.  D.  11. 

(3)  Law  Bep.  9  Ch.  307.  (6)  20  Q.  B.  D.  120. 


LordEsbtf.lCB. 
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The  objection  that  has  been  taken  on  her  behalf  is  that,  because       1889 
ker  property  was  settled  to  her  separate  use  without  power  of     azfobd 
anticipation,  judgment  ought  not  to  go  against  it,  and  that,  as  it       ^^^ 
is  not  shewn  that  she  has  any  other  property,  there  ought  to  be 
BO  judgment  at  all.    It  is  further  said  that,  if  any  judgment 
ought  to  be  signed,  it  should  be  limited  to  property  other  than 
that  settled  to  her  separate  use  without  power  of  anticipation, 
and  that,  as  a  necessary  consequence  of  either  view,  the  receiyer 
should  be  discharged. 

The  question  turns  on  the  true  construction  of  s.  12  of  the 
Married  Women's  Property  Act,  1870,  and  its  application  to  such 
eiicumstances  as  those  of  this  case,  and  we  are  concerned  only 
with  that  part  which  enacts  that  the  wife  "  shall  be  liable  to  be 
sued  for,  and  any  property  belonging  to  her  for  her  separate  use 
shall  be  liable  to  satisfy  such  debts,"  that  is  to  say,  debts 
eontiacted  by  her  before  marriage,  "  as  if  she  had  continued 
unmarried ;''  this  is  naturally  divisible  into  two  parts,  that  a 
wife  shall  be  liable  to  be  sued  for  her  ante-nuptial  debts,  as  if 
she  had  continued  unmarried,  and  that  property  settled  to  her 
separate  use  shall  be  liable  to  satisfy  such  debts.  It  cannot  be 
denied  that  the  wife  may  be  sued  under  this  section,  but  under 
what  circumstances  can  she  be  so  sued  ?  She  can  only  be  sued  so 
as  to  make  the  judgment  bind  property  belonging  to  her  for  her 
separate  use ;  if  she  has  none,  she  cannot  be  sued  at  all,  for  it  is 
a  necessary  part  of  the  cause  of  action  to  shew  that  she  has  it. 
If  she  has  such  property,  is  it  true  to  say  that  no  action  will  lie 
against  her  if  that  property  is  made  not  liable  to  anticipation  ? 
I  think  not.  We  are  asked  to  put  a  limitation  on  the  words 
'*  belonging  to  her  for  her  separate  use,"  and  to  add  to  them  some 
such  words  as,  "  and  not  subject  to  any  restraint  upon  anticipa- 
tion." But  we  must  apply  the  ordinary  rule  of  construction,  that 
the  words  are  to  be  read  in  their  ordinary  sense,  and  in  their  full 
sense,  unless  there  be  something  in  the  context  to  limit  their 
meaning.  What  is  there  here  in  the  context  ?  I  can  see  nothing 
in  the  context  or  the  subject-matter  of  the  section  entitling  this 
Court  to  act  upon  the  suggestion  to  limit  the  ordinary. meaning 
of  the  words.  If  that  be  so,  we  are  not  concerned  with  any 
general  law,  or  any  equitable  or  legal  rights  of  the  parties; 
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1889  eyerything  depends  upon  the  words  of  the  Act  of  Parliament^ 
AxFouB  &i^<l  ^^^  right  to. bring  an  action  against  a  married  woman  in 
^^''  respect  of  her  ante*nnptial  debts  is  a  right  which  is  absolntely  at 
—  large  if  she  has  any  property  belonging  to  her  for  her  separate  use. 
That  is  the  construction  which  I  shonld  put  upon  the  section 
if  1  could  derive  no  assistance  from  authority ;  but  there  is  upon 
this  very  point  the  express  decision  of  Lord  Bomilly  in  Sanger  v. 
Sanger  (1),  who,  as  I  read  his  judgment,  clearly  held  that  the 
words  of  the  section  were  general,  and  that  he  could  not  limit 
them.  It  is  worthy  of  consideration  that  the  Married  Women's 
Property  Act;  1874,  which  dealt  with  the  question  of  the  ante- 
nuptial debts  of  a  married  woman,  contains  nothing  which  can 
alter  or  effect  this  interpretation  of  s.  12  of  the  Act  of  1870,  an 
interpretation  which  was  also  given  to  it  by  Bacon,  Y.C.,  in 
London  and  Provincial  Bank  v.  Bogle.  (2).  It  is  said,  however, 
that  in  subsequent  cases  a  different  view  has  been  taken  of  the 
interpretation  of  the  statute,  and  expressions  of  Lord  Gaims 
and  other  learned  judges  have  been  quoted,  not  one  of  which, 
however,  as  it  seems,  assumed  to  affect  or  criticise  the  two 
previous  judgments ;  those  cases  did  not  deal  with  this  point, 
and  are  therefore  no  authorities.  It  is  therefore  not  true  to  say 
that,  if  there  is  a  restraint  on  anticipation,  it  prevents  the  section 
from  applying ;  the  section  applies  equally  whether  there  be  a 
restraint  on  anticipation  or  not.  Are  we,  then,  to  put  into  the 
judgment  the  words  of  limitation  asked  for  by  the  defendant 
limiting  execution  to  her  separate  property  not  subject  to  any 
restraint  on  anticipation  ?  We  cannot  do  so,  for  no  such  restrict 
tion  exists.  At  present  the  judgment  stands  without  any  words 
of  restriction  at  all,  and  it  is  suggested  that  the  Act  of  Parlia- 
ment sufficiently  defines  the  liability  of  a  married  woman  so  as 
to  make  it  unnecessary  to  insert  any  restrictive  words  at  all  in 
the  judgment.  But  this  is  not  the  right  way  to  treat  the  question ; 
the  judgment  ought  to  state  clearly  the  result  of  law  on  the  fiicts 
on  which  it  is  founded,  and  we  ought  to  mould  it  into  the  form 
suggested  by  Mathew,  J.,  in  Downe  v.  Fletcher.  (3)  The  judg- 
ment will,  therefore,  be  adapted  from  that  in  ScoU  v.  Morley  (4), 

(1)  Law  Rep.  11  Eq.  470.  (3)  21  Q.  B.  D.  11. 

(2)  7  Ch.  D.  773.  (4)  20  Q.  B.  D.  120. 
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though  the  foim  there  cannot  be  closely  followed,  as  it  was       1S89 
applicable  to  different  circumstances  and  to  a  different  state  of     axtovd 
the  law.    The  judgment  will  be  in  this  form : — ^It  is  adjudged       j^^ 
that  the  plaintiff  do  recover  the  sum  of  £ ,  and  costs,  to  be  ^  _.  -- —    ^ 

Lord  Eshtfi  ILS. 

taxed  against  the  defendant  (the  married  woman),  such  sum 
and  costs  to  be  payable  out  of  her  separate  property,  whether 
subject  to  any  restriction  against  anticipation  or  not,  and  not 
otherwise — 

Subject  to  this  variation,  to  which  the  plaintiff  assents,  the 
appeal  must  be  dismissed — 

Fbt,  L.  J.  We  have  to  interpret  s.  12  of  the  Married  Women's 
Property  Act,  1870,  which  took  away  the  liability  of  a  man  in 
respect  of  the  ante-nuptial  debts  of  his  wife,  and  made  the  wife 
to  a  certain  extent  liable  to  be  sued  in  respect  of  them.  The 
latter  portion  of  the  section  may  be  analysed  into  two  parts ; 
that  the  wife  shall  be  liable  to  be  sued  in  respect  of  such  debts 
as  though  she  had  continued  unmarried,  and  that  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to  satisfy 
them  as  if  she  had  continued  unmarried.  No  doubt  the  language 
is  not  perfectly  accurate,  for  if  she  were  unmarried  she  could  not 
be  said  to  have  property  belonging  to  her  for  her  separate  use, 
but  the  meaning  of  the  section  is  reasonably  plain.  If  a  married 
woman  has  property  belonging  to  her  for  her  separate  use,  she  is 
liable  to  have  an  execution  issued  against  it  as  though  she  were 
a  single  woman;  that  is,  she  must  be  assumed  to  be  a  single 
woman  in  possession  of  that  property.  The  real  question  is 
whether  the  words  "  any  property  "  belonging  to  a  woman  for 
her  separate  use,  apply  only  to  such  property  as  is  free  from 
any  restraint  on  anticipation,  or  whether  they  include  property 
subject  to  such  restraint.  It  is  known  to  every  lawyer  that  a 
married  woman's  property  is  of  two  kinds,  that  which  is  free 
from,  and  that  which  is  subject  to,  restraint  bn  anticipation,  and 
that  by  far  the  greater  part  of  the  property  of  married  women  is 
settled  so  as  to  be  subject  to  the  restraint.  The  legislature  knew 
this  also,  and  they  must  be  taken  to  mean  what  they  said  in  this 
section^  that  all  the  property  of  a  married  woman  shall  be  liable 
to  satisfy  her  ante-nuptial  debts.     If  the  section  had  meant 
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1889  that  only  one  of  these  two  classes  of  a  married  woman's  property 
AxFOBD  was  to  be  liable  to  her  ante-nuptial  debts,  it  wonld  say  so  in 
Bm>.  express  terms,  and  it  would  not  be  a  fair  interpretation  of  the 
^Z^^  section  to  accede  to  the  suggestion  that  its  plain  meaning  should 
be  so  limited.  That  is  how  the  matter  stands  on  the  statute 
alone  apart  from  authority.  There  are  in  addition  three  cases 
in  which  the  same  view  has  been  taken  of  the  section,  and  in 
which  the  judgment  has  been  entered  in  that  form,  and  there  has 
been  no  appeal  from  any  of  those  decisions,  though  the  statute 
was  passed  nearly  twenty  years  ago.  The  observations  which  have 
been  made  by  other  judges  on  those  cases  do  not  appear  to  me  in- 
consistent with  the  decisions.  There  seems  to  me  therefore  no 
doubt  that,  whether  regard  is  had  merely  to  the  language  of  the 
statute  or  also  to  the  authorities,  the  case  is  clear.  I  agree  with  the 
Master  of  the  Bolls  that  we  should  modify  the  form  of  the  judg- 
ment in  the  way  he  has  suggested,  but  as  that  was  not  one  of  the 
contentions  of  the. appellant  the  appeal  must  be  dismissed. 

BowEN,  L. J.    I  concur. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Botoclifes,  Baivhy  &  Co.,  far  Benson  dt 

^Carpenter,  Bristol. 

Solicitors  for  defendant :  Hear  &  Fowler. 

W.  J.  B. 
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[IN  THE  COURT  OF  APPEAL.]  1889 

March  5. 
THE  EARL  OF  JERSEY  v.  THE  GUARDIANS  OF  THE  POOR  OF  THE 

NEATH   POOR   LAW  UNION   acting   as   thb    NEATH   UNION 

RURAL  SANITARY  AUTHORITY. 

Mines  and  Minerals — Reservation  from  Grant — Brick  Earth  and  Clay — 

Destruction  of  Surface  of  Land. 

A  conyeyance  in  fee  of  land  reserved  **  all  mines  of  coal  culm  iron  and  all 
ether  mines  and  minerals  whatsoeTer  except  stone  quarries,*'  with  power  to 
work  the  same,  and  to  make  roads,  watercourses,  and  other  works,  through, 
over,  or  upon  the  land,  for  the  purpose  of  raising  and  carrying  away  the  coal, 
culm,  iron,  or  other  minerals,  provided  that  the  surface  or  soil  of  the  land 
should  not  be  disturbed  without  the  previous  consent  in  writing  of  the  grantee, 
his  heirs  or  assigns,  except  only  for  the  making,  constructing,  repairing,  and 
using  one  road  only,  and  one  watercourse  only,  for  aU  or  any  of  the  purposes 
Aforesaid,  the  grantor,  his  heirs  or  assigns,  doing  as  little  damage  as  might  be 
to  the  surface  of  the  lands,  and  making  compensation  for  all  such  damage.  The 
defendants  obtained  from  the  owners  of  the  land  the  right  to  put  down  a  sewer 
which  passed  through  a  bed  of  brick  earth  and  clay.  The  plaintiff,  as  owner  of 
the  reserved  minerals,  claimed  compensation  for  the  damage  he  had  sustained 
and  might  sustain  by  reason  of  the  acts  of  the  defendants,  and  obtained  an 
award  in  his  favour  under  the  Public  Health  Act,  1875.  In  an  action  on  the 
award: — 

Held,  applying  the  rule  of  construction  laid  down  in  Hext  v.  GUI  (Law  Rep. 
7  Ch.  699),  that,  there  being  nothing  in  the  context  to  shew  that  the  reser- 
vation should  have  a  more  limited  meaning,  it  included  brick  earth  and  clay, 
which  were  substances  which  could  be  got  from  underneath  the  surface  of  the 
earth  for  the  purpose  of  profit;  that  the  plaintiff,  therefore,  was  owner  of  the 
Ji>rick  earth  and  clay,  and  was  entitled  to  compensation. 

Appeal  from  the  judgment  of  Day,  J. 

In  the  year  1829  certain  lands  in  the  parish  of  Llantwit,  in  the 
eoonty  of  Glamorgan,  were  conveyed  in  fee  to  one  Lewis  Thomas, 
save  and  except  ''All  mines  of  coal  culm  iron  and  all  other 
mines  and  minerals  whatsoever  except  stone  quarries  within  or 
cinder  the  several  lands  lastly  hereinbefore  released  and  com- 
prised in  the  second  schedule  with  ample  and  su£Scient  powers 
for  working  the  same  and  for  making  any  roads  watercourses  or 
other  works  through  over  or  upon  the  same  lands  or  any  part 
thereof  for  the  purpose  of  raising  and  carrying  away  such  coal 
culm  iron  or  other  minerals  except  as  aforesaid  or  for  working 
any  other  mines  and  carrying  and  conveying  the  produce  thereof 
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1889        through  or  oyer  the  same  lands  or  any  part  thereof  and  for 

Eabl  or     digging  and  getting  stone  and  other  materials  to  be  nsed  in  or 

Jb^et      q\)ojiI  the  said  works  or  any  of  them  Provided  nerertheless  that 

GuARDiAHBOF  tho  surfaco  or  soil  of  the  said  lands  or  any  of  them  shall  not  be 

POOBOF  .  ... 

Neath  Poob  disturbed  without  the  preyions  consent  in  writing  of  the  said 
Lewis  Thomas  his  heirs  or  assigns  first  had  and  obtained  except 
only  for  the  making  constructing  repairing  and  using  one  load 
only  and  one  watercourse  only  for  all  or  any  of  the  purposes 
aforesaid  he  the  said  John  Wormald  (the  grantor)  his  heirs  or 
assigns  doing  as  little  damage  as  may  be  to  the  surface  of  the 
same  lands  and  making  compensation  to  the  said  Lewis  Thomas 
his  heirs  and  assigns  for  all  such  damage  the  amount  thereof  to 
be  settled  by  arbitrators  to  be  named  for  that  purpose  in  case  the 
parties  interested  should  differ  about  the  same.'' 

In  1885  the  defendants,  acting  as  the  rural  sanitary  authority, 
obtained  from  the  successors  in  title  of  Lewis  Thomas  a  grant  of 
the  right  to  lay  a  line  of  main  sewer  pipes  through  a  part  of  the 
land  conveyed  by  the  deed  of  1829,  and  they  accordingly  exe- 
cuted the  work,  and  removed  in  doing  so  a  portion  of  a  bed  of 
brick  earth  and  clay  underlying  the  land,  and  immediately  below 
the  surface,  and  capable  of  being  used  for  the  manufacture  of 
bricks,  drain  pipes,  roof  tiles,  and  earthenware.  The  plaintiff,  as 
the  successor  in  title  of  the  grantor,  claimed  compensation  by 
reason  of  the  damage  he  had  sustained  or  should  sustain  by 
reason  of  the  making  and  maintaining  of  the  drain  and  all  works 
and  things  incidental  thereto.  Arbitrators  and  an  umpire  were 
thereupon  appointed  under  the  Public  Health  Act,  1875,  the 
latter  of  whom  made  an  award  in  &vour  of  the  plaintiff  for  302. 

An  action  was  brought  on  the  award,  in  which  judgment  wsis 
given  for  the  plaintiff. 

The  defendants  appealed. 

Jelff  Q.O.,  and  Balfour  Broum,  Q.C.  (Denman  Benson,  with 
them),  for  the  defendants.  It  is  contended  that  the  clay  through 
which  these  pipes  are  laid  did  not  belong  to  the  plaintiff,  because 
it  did  not  come  within  the  exception  of  '* mines  and  minerals** 
in  the  deed,  and,  therefore,  the  plaintiff  was  not  entitled  to  any 
compensation.    The  clay  lay  close  under  the  surface  of  the  land. 
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and  conld  not  be  worked  without  destruction  of  the  surfiEtcey  and        1889 
the  exception  ought  not  to  be  construed  so  as  to  defeat  the  grant     bablof  ~ 
and  render  it  illusory.    The  proviso  in  the  deed  against  dis-      J>^^ 
turbance  of  the  surfisu^e  tends  to  shew  that  the  exception  cannot  Quabbianb  of 

POOB  OF 

haye  been  intended  to  include  such  a  subject-matter  as  clay  Ksatb  Poob 
actually  forming  the  surface  of  the  land.  The  case  of  Sext  y. 
GiU  (1)  proceeded  on  the  assumption  that  china  clay  was  a 
mineral  within  such  an  exception  as  this,  and  what  was  said  as 
to  the  substances  included  in  the  term  *'  mineral "  must  be  con- 
sidered as  an  obiter  dictum.  Moreover,  doubt  has  been  thrown 
on  the  accuracy  of  the  definition  in  HeoBt  v.  CHU  (1)  by  the  case 
of  the  Lard  Provost  of  Qkugow  y.  Farie.  (2)  They  also  cited 
Church  y.  Jndosure  CommisaionerB  (3)  and  Loosemore  y.  Tiverton 
and  Norih  Devon  By.  Co.  (4) 

Sir  H.  Davey,  Q.C.,  and  H.  D.  Oreene,  Q.O.  (John  Sanderson,  with 
them),  for  the  plaintiff.  .  The  principle  laid  down  in  Sext  y. 
GiU  (1)  goyems  the  present  case.  The  clay  is  a  substance  which 
can  be  got  from  underneath  the  surface  of  the  earth  for  the  pur- 
pose of  profit,  and  the  context,  so  far  &om  shewing  that  a  more 
limited  meaning  ought  to  be  given  to  the  word  ^  minerals,"  shewn 
by  the  provisions  as  to  the  destruction  of  the  surface  that  such 
destruction  was  contemplated.  The  definition  given  in  the 
judgment  of  Hellish,  L  J.,  has  not  been  affected  by  the  judg- 
ments in  the  House  of  Lords  in  :the  Lord  Provost  of  Glasgow  y. 
Farie  (2),  and  has  the  authority  of  a  number  of  previous  cases. 
They  cited  Basse  v.  Wainman  (5) ;  Bell  v.  Wilson  (6) ;  MidUmd 
By.  Co.  y.  ChecHey  (7) ;  Attomey-Qeneral  for  the  Isle  of  Man  v. 
Mylchreest  (8) ;  Midland  By.  Co.  v.  Haunchwood  Brick  and  lUe 
Co.  (9) ;  Midland  By.  Co.  v.  Bolbinsm.  (10) 

Jdf  Q.C.J  in  reply. 

LoBD  EsHEB,  M.B.  In  this  case  there  is  an  ordinary  convey- 
ance of  land  between  two  parties.  It  is  not  a  conveyance  of  land 
which  is  sold  under  compulsiop,  nor  under  circumstances  such 

(1)  Law  Bep.  7  Ch.  699.  (6)  Law  Bep.  1  Gh.  303. 

(2)  13  App.  Gas.  657.  (7)  Law  Bep.  4  £q.  19. 

(3)  11  C.  B.  (N.8.)  664.  (8)  4  App.  Gas.  294. 

(4)  22  Gh.  D.  26 ;  9  App.  Gas.  480.  (9)  20  Gh.  D.  562. 

(5)  14  M.  &  W.  859.  (10)  37  Gh.  D.  386. 
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1889        that  one  could  say  that  the  land  was  bought  and  sold  to  the 

Earl  of     knowledge  of  both  parties  for  a  particular  purpose,  as  for  instajice 

Jkbset      huilding.    It  is  an  ordinary  conveyance,  and  there  is  a  reserva- 

GuABDiAHB  OF  tion  coutaiued  in  it,  and  the  question  before  us  is,  What  is  the 
Poor  OF  '  ^   , 

Neath  Poob  true  construction  of  that  reservation  ?    It  was  argued  that,  look- 
*  ing  at  the  deed  alone,  it  would  shew  that  the  matter  in  dispute 

LordE8her.M.B.  ^^  couveycd  by  the  deed,  and  not  included  in  the  reservation. 
It  was  said,  also,  that  the  case  of  Heat  v.  CHU  (1)  had  been  over- 
ruled, and  that  the  rule  of  construction  there  laid  down  had  been 
pronounced  by  the  judgments  of  the  House  of  Lords  in  Lord 
Provost  of  Glasgow  v.  Farie  (2)  to  be  wrong,  and  that  the  matter 
in  dispute  was  therefore  not  affected  by  the  reservation.  If  that 
case  has  not  been  overruled,  it  is  binding  upon  us,  as  it  is  a 
decision  of  the  Court  of  Appeal. 

I  am  inclined  to  think  that  the  contention  of  the  respondent 
in  this  case  is  correct,  and  that,  even  though  the  case  of  Sext  r. 
out  (1)  were  overruled,  the  subject-matter  now  in  dispute  is  con- 
tained in  the  reservation.  The  conveyance  is  of  all  the  lands, 
tenements,  and  hereditaments  mentioned  in  the  schedule,  and  if 
there  were  no  reservation,  that  would  carry  all  the  minerals 
within  the  ambit ;  but  then  there  is  reserved  *^  all  mines  of  coal 
culm  iron  and  all  other  mines  and  minerals  whatsoever  except 
stone  quarries  within  or  under  the  several  lands  lastly  herein- 
before released  and  comprised  in  the  second  schedule."  Now  I 
cannot  help  thinking  that  should  be  read  "all  mines  of  coal 
culm  iron  and  all  other  mines  and  all  minerals  whatsoever,"  for 
I  do  not  think  the  word  "other"  can  be  applied  to  minerals. 
Then  come  the  words  "  except  stone  quarries."  Does  not  that 
shew  that  mines  must  be  included  which  have  to  be  worked  by 
taking  away  the  surface  ?  A  quarry  is  a  thing  which  is  worked 
in  that  way,  and  not  by  sinking  a  shaft,  and  the  exception  seems 
to  me  to  shew  that  mines  are  contemplated  which  are  worked  by 
removing  the  surface.  But  we  have  here  to  construe  the  word 
"  minerals  "  rather  than  "  mines."  Is  the  word  "  minerals,^'  which 
comes  after  the  word  "  mines,"  to  be  controlled  by  it  ?  That  was 
one  of  the  matters  which  Mellish,  L.  J.,  discussed  and  ruled  upon 
in  Hext  v.  Oill  (1),  and  I  do  not  understand  that  it  is  disputed 
(1)  Law  Rep.  7  Ch.  699.  (2)  13  App.  Cas.  657. 
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that  on  that  point  he  was  entirely  right  when  he  said  that  the       1889 
authorities  shew  that  the  word  "  mines  "  coming  before  "  mine-     bablof 
rals  "  does  not  restrict  the  sense  of  the  latter.    So  that,  on  that      ^^^^ 
generally  accepted  rule,  and  finding  stone  quarries  specially  ^^^^^^  of 
mentioned,  I  cannot  help  thinking  that  ^'  minerals  "  are  not  con-  Nbath  Poor 
fined  to  such  as  can  only  be  worked  by  going  under  the  land.     ^^ 
This  is  not  a  grant  of  the  surface  of  the  land  as  surface.    The  ^^»»»»«'M.r. 
sur&ce  is  included  because  it  is  a  grant  of  the  land,  and  it  is  not 
like  the  case  where  the  surface  is  the  material  part  of  the  grant. 
I  desire  to  treat  this  case,  not  upon  the  footing  of  what  would  be 
the  construction  of  the  reservation  if  Hext  y.  CHU  (1)  were  over* 
ruled,  but  applying  the  rule  there  laid  down.    Whether  I  can  do 
so  depends  on  whether  Hext  v.  QUI  (1)  has  been  overruled.    Now 
the  words  which  the  House  of  Lords  were  considering  in  the  case 
of  the  Lord  Provost  of  Glasgow  v.  Farie  (2)  were  "  mines  of  mine- 
rals," whereas  the  words  here  are  '^  mines  and  minerals,''  and  that 
case  arose  under  the  Waterworks  Clauses  Act  and  its  application 
to  Scotland.    But  supposing,  which  the  Lord  Chancellor  says  he 
does  not  mean,  that  the  decision  would  govern  the  construction 
of  the  Waterworks  Clauses  Act  or  any  similar  Act  in  England, 
and  supposing  the  words  to  have  the  same  effect,  still  it  seems  to 
me  that  the  case  is  not  applicable  to  the  present  one,  or  to  the 
case  of  Hext  v.  Oill.  (1)    It  is  consistent  with  the  decision  of  the 
House  of  Lords  that  the  rule  laid  down  in  Heost  v.  Oill  (1)  is  an 
accurate  one,  because  the  case  might  have  been  determined  as 
being  within  the  rule,  and  none  of  the  learned  Lords  in  terms 
say  that  the  decision  in  Heost  v.  Gill  (1)  was  wrong,  or  that  they 
would  rule  as  a  matter  of  judgment  that  it  was  wrong.    If  that  is 
so,  the  case  has  not  been  overruled. 

But  then  I  mean  to  go  further,  and  to  express  my  opinion  that 
Hext  V.  GiU  (1)  and  the  rule  laid  down  in  it  are  absolutely 
right.  It  was  correctly  said  by  Hellish,  L.  J.,  that  the  definition 
was  not  a  new  one,  but  the  result  of  many  previous  cases.  He 
stated  that  **  the  result  of  the  authorities,  without  going  through 
them,  appears  to  be  this :  that  a  reservation  of  *  minerals'  includes 
every  substance  which  can  be  got  from  underneath  the  surface  of 
the  earth  for  the  purpose  of  profit,  unless  there  is  something  in 
(1)  Law  Rep.  7  Ch.  699.  (2)  13  App.  Cas.  657. 
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1889       the  context  or  in  the  nature  of  the  transaction  to  induce  the 

Eabcot     Court  to  give  a  more  limited  meaning."    The  Lord  Justice  then 

Jmbsky      reverted  to  the  particular  case  before  him,  but  the  application  of 

GnABDusa  of  the  rule  is  not  the  important  matter.    In  my  opinion  the  rule  so 

FOOB  OF  if       M- 

NsATH  PooB  laid  down  is  an  excellent  rule  of  construction^  founded  on  a  long 
^    ^^^'  series  of  cases,  and  it  would  require  a  decision  of  the  House  of 

UidSdMr.ic.&  j^^y^  to  producc — ^I  will  not  say  conviction  in  my  mind  to  the 
contrary,  but — an  authority  which  I  should  be  bound  to  obey. 

If  that  be  the  rule  to  be  applied,  I  cannot  doubt,  after  the 
evidence  that  was  given  before  the  learned  judge,  that  the  day 
in  this  case  can  be  worked  for  the  purpose  of  profit^  and  is,  in  the 
general  sense  of  the  word,  a  mineral  Then  is  there  anything  in 
this  case  which  enables  one  to  say  from  the  context  or  the  natnxe 
of  the  transaction  that  the  word  **  minerals  "  in  this  reservation 
should  have  a  more  limited  meaning  ?  Kow  when  land  is  bought 
for  the  purposes  of  waterworks  and  making  a  reservoir,  I  think 
it  might  reasonably  be  said  that  there  was  something  in  the 
nature  of  the  transaction  to  shew  that  the  clay  was  to  be  used  in 
carrying  out  the  purpose  of  the  Act  or  the  conveyance,  and  ooold 
not  have  been  intended  to  be  reserved.  The  context  here  shem 
nothing  of  the  sort  The  argument  that,  because  there  was  a 
conveyance  of  the  land,  that  gave  the  purchaser  the  surfiioe,  and 
that  if  the  surfiace  is  taken  away  he  will  not  get  what  he  bought, 
goes  too  far,  and  if  admitted  would  shew  that  this  reservation  of 
minerals  could  never  be  applied  to  any  conveyance  of  land.  I 
am  of  opinion,  therefore,  that  this  case  is  governed  by  Hext  v» 
OiU  (1),  that  that  case  has  never  been  overruled,  and  that  (m 
these  grounds  the  appeal  ought  to  be  dismissed. 

BowsN,  L.  J.  I  think  that  this  case  is  within  Heost  v.  OiU  (1)» 
and  that  that  case  is  not  overruled  or  intended  to  be  by  the 
House  of  Lords,  for  reasons  which  I  will  give  in  a  moment ;  but  as 
Heest  V.  OiU  (1)  has  been  discussed,  and  has  been  supposed  to  be 
impeached,  it  becomes  necessary,  in  my  opinion,  that  we  should 
give  our  views  upon  it^  Speaking  for  myself,  I  am  of  opinion 
that  the  rule  <^  construction  there  laid  down  with  regard  to  ordi- 
nary reservations  in  ordinary  grants  is  absolutely  right*    It  is  a 

(I)  Law  Bep.  7  Ch.  699. 
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role  in  the  fiist  place  which  seems  to  be  intelligible  on  principle,       1S89 

beeaose  it  arises  out  of  the  natnre  of  the  8abjeot<-matter  of  the     babl  or 

transaction,  which  is  a  reservation  out  of  a  grant  of  land.    There       "^^ 

is  in  the  first  place  a  grant  of  the  whole  land,  and  out  of  it  is  O^abdukbof 

reserved  something  which  is  called  ^  minerals."    Now  the  object  Nbath  Poob 

of  a  reservation  of  that  sort  mnst  be  the  severing  of  something       ..^^ 

firom  the  land  and  the  use  of  it  afterwards  for  purposes  distinct    ^^ 

from  those  for  which  the  rest  of  the  land  is  used.    The  object  is 

to  titet  differently  from  the  rest  of  the  land  with  respect  to  its 

enjoyment  certain  constituent  parts  of  the  earth  which  have,  as 

Sir  Horace  Davey  said,  a  use  and  value  of  their  own  independent 

of  their  being  constituents  of  the  soiL    That  indicates  a  line  or 

limit  down  to  which  the  definition  of  ^  minerals "  may  usefully 

extend  and  beyond  which  it  ought  not  to  be  extended.    It  seems 

to  me  therefore  that  the  rule  laid  down  in  Hext  v.  QiU  (1)  is  a 

rule  which  arises  directly  from  the  character  of  the  transaction, 

and  is  a  sound  rule  of  construction  unless  there  is  something  in 

the  context  to  throw  light  upon  and  alter  it.    But  apart  from 

that,  it  is  the  result  of  a  long  extent  of  authorities.    I  will  not 

trace  them,  but  only  refer  to  the  case  of  the  Midland  By.  Oo.  v« 

CheeJdey  (2),  where  Lord  Bomilly  states,  though  not  in  better 

language,  the  same  rule  as  that  which  was  afterwards  expounded 

by  Mellish,  L.J.    Then  comes  Eexi  v.  QiU  (1),  decided  by 

Mellish,  LJ.,  and  James,  L J.,  than  whom  no  greater  authorities, 

I  venture  to  say,  have  sat  in  our  time  in.  courts  of  law«    The 

result  of  the  authorities,  as  they  say,  is  this,  that  a  leservation  of 

minerals  includes  every  substance  which  can  be  got  from  under 

the  surface  of  the  earth  for  the  purpose  of  profit,  unless  there  is 

something  in  the  context  or  in  the  nature  of  the  transaction  to 

induce  the  Court  to  give  it  a  more  limited  meaning.    I  will  only 

add  this  further  remark  about  that  case,  that  the  rule  has  been  in 

existence  for  seventeen  years  and  has  produced  a  very  great  effect 

upon  business  transactions  during  that  time,  and  I  do  not  suppose 

it  will  be  lightly  disturbed  or  without  giave  consideration.    It  is 

to  be  observed  that  the  rule  admits,  as  every  rule  of  construction 

of  documents  must  admit,  as  it  is  after  aU  but  a  working  canon 

to  enable  us  to  arrive  at  the  meaning  of  the  particular  document--^ 

(1)  Law  Bep.  7  Ch.  699.  (2)  Law  Bep.  4  Eq.  19. 
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1889        it  admits  of  beiog  modified  by  the  contents  of  the  document 

Eablov     itself,  and  there  are  many  classes  of  cases  in  which  it  is  obvious 

JxfisKT      |.}^|.  ^^  ^^  would  have  to  bend.    Thus  there  are  transactions 

QvAWJASB  or  ij^  which  the  surface  of  the  soil  is  dealt  with  as  such,  and  in  which 

Poor  of  * 

Neath  Poob  it  is  intended  to  protect  that  which  is  dealt  with  to  the  extent 
which  the  legislature  or  the  grantor  has  indicated.  It  is  obvious 
that  the  case  of  Lord  Provost  of  Glasgow  v.  Farie  (I)  is  a  case  of 
that  kind.  It  is  a  case  in  which  consideration  must  be  given  to 
the  special  language  of  the  legislature  vesting  specially  defined 

them  certain  powers  which  are  defined  by  the  Act  of  Parliament, 
and  which  are  apparent  on  comparison  of  the  objects  of  the  Act 
with  the  specific  language  of  the  sections.  Such  a  case  cannot, 
therefore,  of  itself  destroy  a  canon  of  construction  which  has 
been  laid  down  by  Hellish,  L.  J.,  in  the  judgment  which  has  been 
read.  But,  of  course,  the  opinions  of  a  Court  coxustituted  like  the 
House  of  Lords,  even  if  the  decision  is  not  absolutely  in  point, 
are  matters  to  which  we  attend  with  the  greatest  possible  respect. 
I  would  only  say,  with  regard  to  Lord  Halsbury's  criticisms  on 
Hext  V.  Oill  (2),  I  cannot  help  thinking  either  that  he  has  not 
been  perfectly  reported,  or  else  the  Lord  Chancellor  had  not  in 
his  mind  at  the  moment  the  exact  canon  of  construction  of 
Hellish,  L.  J.,  because  Hellish,  L.J.,  does  not  say,  nor,  I  think, 
mean,  that  the  test  was  whether  the  minerals  could  be  worked  at  a 
market  profit  at  the  time,  but  whether  they  had  a  use  and  a  value 
of  their  own  independent  of  and  separable  from  the  rest  of  the  soil. 
Lord  Watson  and  Lord  Hacnaghten  do  not  seem  to  me  to  reject 
Sext  V.  QUI  (2),  though  I  do  not  know  how  far  either  of  them  or 
both  of  them  would  in  the  first  instance  have  come  to  the  same 
conclusion.  Lord  Herschell,  on  the  contrary,  distinctly  recog- 
nizes HeoBt  V.  QiU  (2),  and  uses  over  again  the  exact  language  of 
Hellish,  L.J.,  for  I  think  it  is  obvious  that  the  three  lines  which 
were  cited  in  the  argument  from  Lord  Herschell's  judgment  are 
really  an  abbreviation  of  Lord  Justice  Hellish's  words. 

Then  we  come  to  the  present  deed.  Is  there  anything  in  the 
present  deed  which  makes  a  difference  ?  It  seems  to  me  it  cannot 
be  said  that  the  present  deed  is  a  mere  grant  of  sur&ce.    It  is 

(1)  13  App.  Cas.  657,  at  p.  685.  (2)  Law  Rep.  7  Ch,  699. 


Bow6ii«  L«J. 


YOL.  XXn.  QUEEN'S  BENCH  DIVISION.  563 

true  that  the  snrfiEU^e  passes  to  the  grantee  with  the  rest  of  the       18S9 
soil,  subject  always  to  the  exception ;  bat  it  does  not  follow  tiiat  if     eablof 
we  give  the  constniction  to  this  deed  which  the  respondent  con-      J»mbt 
tends  for  that  we  defeat  or  destroy  the  grant.    It  is  obvious  from  Guabdianb  of 
the  fact,  amongst  others,  that  the  proviso  which  follows,  that  the  Neath  Poor 
surface  is  not  to  be  disturbed  by  surface  operations  without  the 
leave  of  the  grantee,  protects  his  interest  from  bebg  defeated  by 
anything  that  is  done.    I  also  cannot  help  feeling  that  the  excep- 
tion upon  the  exception  which  is  contained  in  the  words  **  except 
stone  quarries/'  shews  that  stone  quarries  would  have  been  reserved 
under  minerals  unless  the  exception  had  been  there.    The  words, 
''all  mines  and  minerals  whatsoever"  are  as  large  as  they  can 
be,  and  I  do  not  think  that  they  can  be  cut  down  by  the  pre- 
vious words, ''  coal  culm  and  iron."    It  seems  to  me,  although 
that  is  a  question  of  construction,  that  they  are  intended  to  be 
words  which  exclude  the  operation  of  the  rule  of  construction  of 
ejusdem  generis.    There  is  nothing  in  this  deed  inconsistent  with 
the  rule  in  Sext  v.  Qill  (1),  but  I  think  if  the  deed  stood  alone  I 
should  come  to  exactly  the  same  result. 

Fbt,  L.  J.  I  am  entirely  of  the  same  opinion.  It  appears  to 
me  that  the  case  of  Hext  v.  QUI  (1)  is  binding  upon  us  unless  it 
has  been  overruled  by  the  House  of  Lords.  It  must  be  borne  in 
mind  that  that  case  has,  as  has  been  already  indicated,  governed 
a  large  number  of  transactions,  and  has  been  followed  in  a  large 
number  of  decisions ;  and  it  is  further  to  be  observed  that  the 
rule  there  laid  down  was  the  result  of  a  series  of  earlier  autho- 
rities which  were  carefully  considered,  and  of  which  the  effect 
was  summarised  in  the  judgments  of  the  Lords  Justices.  Sir 
Horace  Davey  has  called  our  attention  to  the  case  of  Earl  qfB<me 
Y.  Waiiyman  (2),  which  was  decided  in  the  year  1845,  in  which 
substantially  the  same  rule  had  previously  been  laid  down. 
Therefore  it  appears  to  me  that,  looking  merely  at  authority,  we 
are  plainly  bound  by  the  decision  in  Sext  v.  Qill  (1)  unless  it  has 
been  overruled  by  the  House  of  Lords.  Before  passing  from  it 
I  desire  to  say  that  I,  like  the  Master  of  the  Bolls  and  the  Lord 
Justice,  accept  the  rule  there  laid  down  as  good  law,  and  I  think, 

(1)  Law  Hep.  7  Ch.  699.  (2)  14  M.  &  W.  859. 
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1889        for  the  reasons  that  have  been  given  by  Bowen,  L. J.,  that  the 

Eablof     reasonableness  of  that  rule  is  apparent  on  consideration.    A 

jvBm      i^serration  of  something  out  of  the  grant  of  land  naturally  must 

Gn^iAssor  j^elate  to  something  that  is  capable  of  being  used  independently 

Nbatb  Poqb  of  the  landy  and  it  is  difficult,  if  not<  impossible,  to  find  any  other 

'  limit  which  yoa  are  to  place  upon  such  a  reservation.    I  think 


Fry,  LJ. 


therefore  that  the  jrule  laid  down  is  one  binding  upon  us  both 
in  reason  and  on  authority. 

Then  it  is  said  it  has  been  overruled  by  the  decision  in  the 
House  of  Lords.    I  do  not  think  that  is  so.    It  id  true  that  the 
Lord  Chancellor  said  that  he  would  haye  preferted  to  intro* 
duce  the  rule  and  the  principle  of  decision  which  was  pointed 
out  by  James,  L.J.,  and  deliberately  rejected  by  the  Lord 
Justice,  as  one  to  which  he  could  not  giye  effect,  although  he 
preferred  it.    That  suggested  rule  was  to  this  effect.    Consideia- 
tion  should  be  had  to  what  the  words  meant  in  the  vernacular  of 
the  mining  worlds  the  commercial  world  and  the  landownen  at 
the  time  they  were  used  in  the  instrument.   The  Lord  Chancellor 
suggested  that  the  role  would  remove  all  difficulties.    For  my 
own  part,  if  it  be  open  to  me  to  make  an  observation  upon  it,  I 
doubt  whether  it  would  not  be  found  to  introduce  into  the  con- 
struction both  of  ancient  and  modem  doouments  a  very  consider- 
able difficulty,  requiring  the  consideration  of  the  meaning  of  the 
words,  not  only  in  the  English  language  as  comnw>nly  used,  but 
in  the  vemacnlar  of  three  classes  of  persons.  •    But  upon  thai 
I  say  nothing  more.    The  speeches  of  Lard  Watson  and  Lord 
Macnaghten  appear  to  me  to  leave  the  case  of  Eexi  v.  QiU  (1) 
untouched ;  whereas  the  speech  of  Lord  Herschell  clearly  adc^ 
it  as  the  principle  of  his  decision.  Kow  I  think  that  the  question 
whidi  was  really  before  the  House  of  Lords  in  the  case  of  the 
Lord  Provost  of  Olasgow  v.  Farie  (2)  was  this :  was  there  any- 
thing in  the  nature  of  the  transaction  there  which  prevented  the 
application  of  the  prima  facie  meaning  of  the  words?    I  think 
some  of  the  learned  Lords  came  to  this  conclusion,  that  in  the 
construction  of  a  statutory  enactment  intended  to  regulate  the 
relative  rights  of  a  body  of  persons  purchasing  an  interest  in 
land  for  the  purpose  of  constructing  works,  and  the  previous 

(1)  Law  ilep.  7  Ch.  699.  (2)  13  App.  Cas.  657. 
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owner,  it  is  reasonable  to  anticipate  that  the  purchasers  would       1889 
acquire  such  an  interest  in  the  surface  as  would  enable  the  works     eabi.  or 
to  be  constructed  and  maintained  by  the  purchasers.    That  was     ^^'^ 
a  circumstance  modifying  the  operation  of  the  prim&  fiacie  rule  Q^^i^Jw  of 
in  Hext  v.  OiU  (1).     The  inquiry,  therefore,  in  the  present  case  Nbath  Poob 

is  this.     Is  there  anything  in  the  present  instrument,  in  the       

words  used,  in  the  nature  of  the  transaction,  or  the  object  of  ^•^^- 
the  contracting  parties,  to  exclude  the  prima  facie  meaning  of 
the  words  '*  mines  and  minerals "  ?  Now  it  has  been  forcibly 
pressed  upon  us  that  to  give  the  words  ^'  mines  and  minerals " 
such  a  meaning  as  applies  to  surface  clay,  would  be  to  deprive 
the  purchaser  of  the  use  of  the  sur£BU>e  of  the  land.  But  I  am 
of  opinion  that  that  contention  is  erroneous,  and  for  this  reason  : 
that  although  I  hold  that  the  words  **  mines  and  minerals ''  or 
the  word  **  minerals "  alone  did  reserre  an  interest  in  this  clay 
to  the  original  owner,  yet  it  appears  to  me  to  be  equally  clear 
that  the  proTision  which  follows  prevents  the  surface  or  the  soil 
of  the  lands  being  disturbed  without  the  previous  cimsent  in 
writing  of  the  purchaser  except  for  certain  defined  purposes. 
Therefore  it  would  seem  that  the  contracting  parties  foresaw  that 
the  effect  of  the  reservation  if  it  remained  alone  might  be  to 
injure  the  enjoyment  of  the  land  to  a  greater  extent  than  the 
contracting  parties  intended,  and  they  prevented  the  disturbance 
of  the  surfiEuse,  without  the  consent  of  the  purchaser  of  the 
land,  except  for  certain  defined  purposes,  and  further  stipulated 
that  persons  claiming  under  the  reservation  should  make  com- 
pensation to  persons  who  claim  under  the  grant.  We  have, 
therefore^  in  that  circumstance  a  consideration  of  the  rights  and 
interest  of  the  parties,  which  might  be  otherwise  conflicting, 
which  deprives  Mr.  Jelf  s  argument  of  its  whole  force.  There  is 
only  one  other  point  which  has  been  urged  upon  us  to  which  I 
need  refer.  We  have  been  asked  to  apply  what  is  called  the 
doctrine  of  ejusdem  generis,  and  to  hold  that  the  word  **  minerals" 
must  have  a  restricted  signification.  Now  the  words  of  reserva- 
tion are  these :  **  All  mines  of  coal  culm  iron  and  all  other  mines 
and  minerals  whatsoever  except  stone  quarries."  Now  in  the  first 
place  I  think  that  the  words  ^*  all  other  mines  and  minerals  what- 

(1)  Law  Rep.  7  Ch.  699. 
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1889        soever  "  are  intended  to  mean  that  which  they  express,  and  where 

Eablof     yon  find  the  word  **  whatsoever''  following,  as  it  does,  npon  certain 

^^^^      substantives,  it  is  often  intended  to  repel,  and  in  this  case  does 

GuASDiAKs  OF  effectnally  repel,  the  implication  of  the  so-called  doctrine  of 

NsATH  PooB  ejnsdem  generis,  which,  I  think,  has  often  been  nrged  for  the 

^ '  sake  of  giving  not  the  true  effect  to  the  contracts  of  parties,  but 

^^'  ^^'  a  narrower  effect  than  they  were  intended  to  have.  But  farther 
than  that,  it  is  to  be  observed  that  there  is  an  exception  to  these 
general  words,  an  exception,  namely,  of  stone  quarries,  which  is 
useful  in  shewing  the  generality  with  which  the  previous  words 
had  been  used^  It  prevents  any  idea  that  the  word  **  minerals  " 
could  be  confined  to  anything  like  coal,  culm,  or  iron,  that  is  to 
say,  to  metalliferous  minerals,  which,  I  suppose,  is  the  only  argu- 
ment which  could  be  based  on  the  doctrine  of  ejusdem  generis ; 
the  exception  tends  to  shew  that,  but  for  the  exception,  stone, 
not  being  metalliferous,  would  be  included  in  the  reservation. 
Therefore,  taking  the  instrument  alone,  and  even  if  the  rule  had 
not  been  so  clearly  laid  down  as  it  is  in  Eexi  v.  Oill  (1),  I 
should  have  come  to  the  same  conclusion,  and  by  the  light  of 
that  case,  I  entertain  no  doubt  as  to  the  decision  of  this. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Freshfields  db  Williams. 
Solicitors  for  defendants :  Bell,  Brodriek,  db  Gray,  for  Hatoel 
Cuthbertson,  Neath. 

(1)  Law  Rep.  7  Ch.  699. 

A.  M. 
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[IN  THE  COURT  OF  APPEAL.] 

BROCKWELL  v,  BULLOCK. 

Lunaiio—Lunacy  BegvJation  Act,  1862  (25  &  26  Vict.  c.  86),  s.  ll—CostB^ 
Charges  of  Witness  engaged  on  lehalf  of  alleged  Lunatic  at  Inquiry  under 
the  Act— Action  against  Lunatic  not  taken  avxiy. 

Sect.  11  of  the  Lunacy  Regulation  Act,  1862,  in  substance  provides  that  it 
shall  be  lawful  for  the  Lord  Chancellor  to  order  the  costs,  charges,  and  expenses 
of  and  incidental  to  the  presentation  of  a  petition  for  a  commission  in  the 
nature  of  a  writ  de  limatico  inquirendo,  or  for  any  order  of  inquiry  under  the 
Lunacy  Regulation  Act,  1853,  and  to  the  prosecution  of  any  inquiry  on  such 
conmiission  or  order,  to  be  paid  either  by  the  party  who  has  presented  the 
petition,  or  by  the  party  opposing  it,  or  out  of  the  estate  of  the  alleged  lunatic, 
or  partly  in  one  way  and  partly  in  another;  and  that  such  order  shall  have  the 
effect  of  an  order  for  the  payment  of  money  made  by  the  Court  of  Chancery. 

An  inquiry  having  been  ordered  under  the  Limacy  Regulation  Acts  whether 
or  not  the  defendant  was  of  unsound  mind,  the  plaintiff,  a  medical  man,  was 
employed  by  the  defendant's  solicitor  to  examine  the  defendant,  for  the  purpose 
of  giving  evidence  of  his  sanity  at  the  inquiry.  The  plaintiff  accordingly  did 
so,  and  attended  and  gave  evidence  at  the  inquiry,  but  notwithstanding  such 
evidence  the  defendant  was  found  to  be  a  lunatic.  The  plaintiff  subsequently 
brought  an  action  in  the  county  court  against  the  defendant  for  his  charges  in 
respect  of  the  services  so  rendered  by  him,  but  was  nonsuited  on  the  ground 
that  he  could  not  recover  such  charges  without  an  order  under  the  above- 
mentioned  section : — 

Edd,  that  the  section  did  not  take  away  or  affect  the  plaintiff's  right  of 
action,  assuming  the  action  to  be  in  other  respects  maintainable,  and  therefore 
that  the  nonsuit  was  wrong  and  there  must  be  a  new  trial. 

Appeal  from  the  order  of  the  Queen's  Bench  Diyision  dis- 
missing an  appeal  from  a  county  court. 

The  action  had  been  brought  in  the  county  court  by  the 
plaintiff,  a  medical  man,  against  the  defendant  Bullock,  who  had 
been  declared  by  inquisition  a  lunatic,  and  his  committee,  to 
recover  the  plaintiff's  charges  for  services  rendered  to  the  defen- 
dant Bullock  under  the  following  circumstances.  It  appeared 
that  a  petition  had  been  presented  to  the  Lord  Chancellor  for  an 
inquiry  in  lunacy  under  the  Lunacy  Regulation  Acts  as  to  the 
sanity  of  the  defendant  Bullock,  and  an  inquiry  was  ordered  on 
such  petition.  The  solicitor  acting  in  the  matter  of  the  petition 
for  the  defendant,  the  alleged  lunatic,  employed  the  plaintiff  to 


.  1889 
March  21. 


568 


QUEEN'S  BENCH  DIVISION. 


YOL.XXIL 


1889        examine  him  with  a  view  to  giving  evidence  of  his  sanity  at  the 


BaooKWBLL  inquiry.  The  plaintiff  accordingly  examined  the  defendant 
BuLLoox.  Bullocky  and  made  a  report ;  and  he  afterwards  attended  and 
gave  evidence  at  the  inquiry.  The  defendant  Ballock,  however, 
notwithstanding  his  evidence,  was  fonnd  by  the  jnry  at  the 
inquiry  to  be  a  lunatic  at  the  time  of  such  inquiry.  The  plain- 
tiff's charges  for  such  examination,  &c.,  not  being  paid,  he  sub- 
sequently brought  the  action  to  recov^  them.  It  appeared  that 
prior  to  the  inquiry  an  order  in  lunacy  had  been  obtained 
authorizing  the  drawing  of  a  cheque  by  Bullock  for  £200  in 
favour  of  his  solicitor  to  be  applied  towards  the  expenses  incurred 
on  behalf  of  Bullock  in  respect  of  the  inquiry.  When  the  case 
came  on  for  trial  in  the  county  court  it  was  objected  on  behalf 
of  the  defendants  that  the  action  was  not  maintainable  without 
an  order  obtained  under  s.  11  of  the  Lunacy  Begulation  Act, 
1862  (25  &  26  Vict.  c.  86).  (1)  The  county  court  judge  held  the 
objection  good  and  nonsuited  the  plaintiff  without  going  further 
into  the  case.  On  appeal  to  the  Queen's  Bench  Division  the 
Divisional  Court  was  equally  divided,  Lord  Coleridge,  OJ., 
thinking,  though  with  considerable  doubt,  that  the  county  court 
judge  was  right,  but  Grantham,  J.,  being  of  the  opposite  opinion. 
The  dissentient  judge  withdrawing  his  judgment  according  to 
the  ordinary  practice,  the  appeal  was  dismissed,  leave  to  appeal 
being  given. 

Channelly  Q.C.,  and  Lindan,  for  the  plaintiff.  Previously  to 
the  Act  of  1862  such  an  action  as  this  would  have  been  main- 
tainable against  the  lunatic.    A  lunatic  is  liable  in  contract  for 


(1)  That  section  proyides  that  **  it 
shall  be  lawful  for  the  Lord  Chancellor 
introsted  as  aforesaid  to  order  the 
costs,  charges,  and  expenses  of  and 
incidental  to  the  presentation  of  any 
petition  for  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo,  or  for 
any  order  of  inquiry  under  the  Lunacy 
Begulation  Act,  1853,  and  of  and  in- 
cidental to  the  prosecution  of  any 
inquiry,  inquisition,  issue,  traverse,  or 
other  proceeding  consequent  upon 
such  commission  or  order,  to  be  paid 


either  by  the  party  or  parties  who 
shall  have  presented  such  petition  or 
by  the  party  or  parties  opposing  such 
petition,  or  out  of  the  estate  of  the 
alleged  lunatic,  or  partly  in  one  way 
and  partly  in  another,  as  the  Lord 
Chancellor  intrusted  as  aforesaid  shall 
in  each  case  think  proper ;  and  such 
order  [shall  have  the  same  force  and 
effect  as  orders  for  the  payment  of 
money  made  by  the  High  Court  of 
Chancery  in  cases  within  its  jurisdic- 
tion." 


L 
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necessaries :  Bead  v.  Legard  (1)  ;  Stedman  y.  Sart  (2)  ;  Went-  1889 
worth  V.  Tubh  (3);  Williama  v-  Wentwarth.  (4)  The  serrices  bbooswell 
rendered  to  the  defendant  Bullock  by  the  plaintiff  as  a  medical  ^^^^x. 
man  were  necessaries.  It  would,  of  course,  be  a  question  for 
trial  whether  there  was  a  contract,  and,  if  so,  whether  the  services 
were  under  the  circumstances  necessaries ;  but  the  county  court 
judge  did  not  inquire  into  these  questions,  but  stopped  the  case 
on  the  ground  that  there  must  be  an  order  under  s.  11  of  the 
Lunacy  Regulation  Act,  1862,  and  that  therefore  the  action  was 
not  maintainable.  Sect.  11  is  only  a  section  giving  to  the  Lord 
Chancellor  a  discretionary  power  over  the  costs  of  the  inquiry, 
analogous  to  the  power  in  many  cases  given  to  a  judge  or  the 
Court  in  an  action  or  other  proceeding ;  the  power  so  given  only 
applies  to  the  costs  as  between  the  parties.  The  section  does  not 
mean  that  an  order  may  be  made  for  payment  of  costs  direct  to 
witnesses.  They  look  for  payment  to  the  respective  parties  who 
employ  them.  If  the  section  applies  as  suggested  in  the  case  of 
the  witnesses  for  the  lunatic,  it  must  also  apply  in  the  case  of  the 
witnesses  for  the  petitioner.  Surely  it  cannot  have  been  intended 
that  the  medical  witnesses  employed  by  the  petitioner  should  be 
deprived  of  their  right  of  action  against  the  petitioner.  The 
section  is  only  an  enabling  section  and  the  order  may  be  refused. 
A  mere  witness  has  no  locus  standi  to  apply  under  it  for  an  order : 
In  re  Tovmshend.  (5) 

Bosanquei,  Q.C7.,  and  Cecil  M.  Chapman^  for  the  defendants. 
The  question  involved  in  this  case,  which  is  one  of  some  impor- 
tance, is  whether  the  costs  of  medical  witnesses  alleged  to  be 
chargeable  on  the  lunatic's  estate  are  to  be  brought  in  before 
the  master  in  lunacy  as  a  matter  incidental  to  the  inquiry,  or 
each  medical  witness,  that  may  have  been  engaged,  is  to  be 
settled  with  for  his  services  as  an  independent  matter  between 
himself  and  the  lunatic,  or  his  committee  as  representing  his 
estate ;  in  which  case  it  would  be  very  difficult  to  resist  payment 
in  any  particular  case,  though  excessive  liability  had  been  in- 
curred for  medical  expenses  by  the  engagement  of  too  many 

(1)  6  Exch.  636.  (3)  1  Y.  &  C.  171 ;  2  Y.  &  C.  536. 

(2)  Kay  607.  (4)  6  Beav.  326. 

(5)  2  De  G.  J.  &  S.  519. 
Vol.  XXn.  2  B  2 
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1889        medical  men.    The  11th  section  is  not  dealing  with  a  matter 
BbogkwkliT  analogous  to  the  costs  of  an  action.    It  is  dealing  with  the  costs 
Bullock.     *^^  expenses  incidental  to  an  inquiry  ordered  by  the  Court 
having  jurisdiction  in  lunacy  for  the  information  of  such  Court. 
Everything  done  upon  and  incidental  to  the  inquiry  must  be 
considered  as  done  under  the  order  of  the  Court  directing  the 
inquiry.    The  plaintiff's   charges  are  therefore  in  respect  of 
services  rendered  in  the  course  of  an  inquiry  ordered  by  the 
Court ;  and  it  is  the  reasonable  construction  of  the  legislation 
that  the  meaning  is  that  all  such  charges  and  expenses  shall  be 
entirely  in  the  discretion  and  subject  to  the  order  of  the  Court 
directing  such  inquiry.    Such  Court  had  jurisdiction  to  restrain 
such  an  action  as  this  before  the  Act.     In  the  case  of  In  re 
Weaver  (1)  the  action  was  restrained.     The  plaintiff  is  in  sub- 
stance endeavouring  to  recover  these  charges,  which  are  certainly 
incidental  to  the  inquiry,  out  of  the  lunatic's  estate ;  and  when 
a  section  provides  that  the  Lord  Chancellor  may  order  such 
charges  to  be  paid  out  of  the  estate,  it  must  by  implication  mean 
that  without  such  order  they  cannot  be  so  recovered.    They  also 
cited  BeaU  v.  Smith  (2) ;  In  re  Meares.  (3) 
Channdl,  Q.(7.,  was  not  called  on  to  reply. 

LoBD  EsHEB,  M.B.  The  plaintiff,  who  is  a  medical  man, 
but  not  a  physician,  brought  an  action  against  the  defendant 
Bullock,  who  is  now  a  lunatic,  in  respect  of  services  which  he 
was  engaged  to  perform  by  the  defendant's  solicitor,  such  ser- 
vices being  really  an  examination  of  the  defendatit  for  the 
purpose  of  enabling  the  plaintiff  to  give  evidence  as  a  witness 
on  an  inquiry  ordered  under  the  Lunacy  Acts,  to  ascertain 
whether  the  defendant  was  or  was  not  a  lunatic.  The  inquiry 
was  held,  and  the  plaintiff  gave  evidence  on  such  inquiry  to  the 
effect  that  the  defendant  was  not  a  lunatic,  but  his  view  was  not 
accepted,  and  on  the  inquisition  it  was  found  that,  at  the  time  of 
the  making  of  the  inquiry,  the  defendant  was  a  lunatic.  A  com- 
mittee having  been  appointed  in  due  course,  he  has  been  made  a 
party  to  the  action  as  a  defendant,  but  only  as  such  committee, 

(1)  2 My.  & Cr.  441.  (2)  Law Bep.  9 Clu85. 

(3)  10  Ch.  D.  552. 
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and  there  is  no  question  of  any  personal  liability  on  his  part.  1889 

The  action  was  tried  in  the  connty  court,  and,  it  being  shewn  bbookwkll 

that  the  defendant  Bullock  was  at  the  time  a  lunatic  so  found  by  bullcxjk. 

inquisition,  the  objection  was  taken  before  the  county  court  — 

,  ^  Lord  Edier,  lff.B. 

judge  that,  that  being  so,  the  action  could  not  be  maintained. 
The  objection  was  put  in  the  form  that  the  action  could  not  be 
maintained  in  the  absence  of  an  order  under  s.  11  of  the  Act  of 
1862 :  but  it  seems  to  me  that  the  objection  really  involves  the 
proposition  that  the  action  could  not  be  maintained  at  all,  and 
that  the  only  remedy  is  by  getting  an  order  from  what  I  will  call 
the  lunacy  court  under  the  section  that  the  plaintiff's  charges 
should  be  paid  out  of  the  estate  of  the  lunatic.    The  county 
court  judge  accepted  that  contention,  and  acted  on  it  forthwith. 
He  did  not  enter  into  the  inquiry  whether  the  defendant  Bullock 
was  a  lunatic  at  the  time  when  the  plaintiff  was  employed  by  his 
solicitor,  a  material  question,  though  the  answer  to  it  may  not 
admit  of  much  doubt,  nor  did  he  go  into  the  inquiry  whether,  if  he 
were  a  lunatic  at  that  time,  the  employment  of  the  plaintiff  was 
a  necessary,  so  that,  even  if  he  were  then  a  lunatic,  the  defendant 
might  be  bound  as  on  a  contract  implied  by  law  to  pay  for  the 
services  rendered  by  the  plaintiff.    Under  these  circumstances, 
the  only  question  for  us  seems  to  be  whether,  assuming  that  the 
defendant  was  not  a  lunatic  at  the  time  of  the  plaintiff's  employ- 
ment, or  that  such  employment  of  the  plaintiff  was  a  necessary, 
the  action  might  be  maintained.    It  seems  to  me  that,  before 
the  statute  to  which  we  have  been  referred,  the  action  might  in 
either  of  these  cases  have  been  maintainable.    Therefore,  the 
question  comes  to  be  whether  the  11th  section  takes  away  a 
right  of  action  which  would  otherwise  have  existed  and  replaces 
it  by  a  particular  remedy  given  by  the  section.    Unless  it  does 
so,  the  section  may  give  a  cumulative  and  independent  remedy, 
but  it  leaves  the  former  right  still  existing.    Does  the  section  in 
terms  say  that  the  right  of  action  which  would  otherwise  have 
existed  shall  be  taken  away  ?    It  does  not.    Then  does  it  say  so 
by  necessary  implication  ?      Where  are  the  grounds  for  such 
implication  ?    As  has  been  pointed  out,  the  section  enables,  but 
does  not  oblige,  the  Lord  Chancellor  to  make  the  order  under  it. 
It  also  would  appear  that  a  person  in  the  position  of  the  plaintiff 
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1889  could  not  be  heard  under  the  section  before  the  Lord  Chancellor 
Bbookwell  to  support  his  claim.  Under  these  circumstances,  can  it  be  con* 
Bullock,  tended  that  by  necessary  implication  the  section  takes  away  the 
jiOTd  B^  M  R  P'^^^^s  right  of  action,  or  is  it  not  only  an  enabling  section, 
.which  may  give  another  and  cumulative  mode  of  dealing  with  these 
charges,  but  does  not  destroy  the  right  which  previously  existed  ? 
I  think  it  was  not  disputed  that,  if  the  committee  were  willing  to 
apply  for  that  purpose  under  the  section,  an  order  might  be  made 
which  would  have  the  effect  of  giving  the  plaintiff  the  amount 
he  claims  out  of  the  lunatic's  estate,  so  in  this  sense  a  cumulative 
remedy  may  be  said  to  be  given  by  the  section.  But  it  seems  to 
me  that,  whether  the  committee  is  willing  to  proceed  under  the 
section  or  not,  the  plaintiff  is  not  prevented  from  bringing  his 
action.  All  we  decide,  however,  is  that  the  county  court  judge 
was  wrong  in  stopping  the  case.  I  express  no  opinion  whether 
the  plaintiff  will  ultimately  succeed  in  the  action.  If  it  be  shewn 
that  the  defendant  Bullock  was  a  lunatic  when  the  plaintiff  vnis 
employed,  then  I  think  that  in  order  to  succeed  the  plaintiff 
must  shew  that  his  employment  was  a  necessary,  a  matter  which 
may  give  rise  to  difficult  questions.  It  may  be  a  question  whether, 
if  the  lunatic's  solicitor  had  funds  in  hand  at  the  time,  it  was 
necessary  to  employ  the  plaintiff  on  the  defendant's  credit ;  and 
there  may  be  a  question  as  to  whether  more  medical  men  were 
employed  than  was  reasonably  necessary.  I  do  not  say  at  all 
how  these  questions  may  be  solved.  The  conclusion  I  come  tOy 
after  hearing  the  arguments,  which  were  probably  much  more 
exhaustive  here  than  in  the  Divisional  Court,  is  that  the  11th 
section  has  not  the  effect  contended  for  by  the  defendants ;  that 
the  appeal  must  therefore  be  allowed,  and  the  case  sent  down 
again  for  a  new  trial. 

Fbt,  L.J.  I  am  of  the  same  opinion.  It  is  not  necessary  now 
to  determine  whether  or  not  the  action  will  ultimately  proye  te 
be  maintainable.  All  we  have  to  determine  is  whether  the 
existence  of  the  1 1th  section  of  the  Act  of  1862  takes  away  a 
right  of  action  which,  but  for  that  section,  would  haye  existed 
It  was  urged  by  the  defendants'  counsel  that  the  terms  of  that 
section  either  make  an  order  under  it  a  condition  precedent  to 
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such  an  action  as  this,  or  prevent  snch  an  action  from  being  1889 
bronght  at  alL  It  will  be  convenient  in  the  first  instance  to  con-  bbookwbll 
sider  how  the  law  stood  when  the  Act  was  passed.  It  has  been  3^^^^^ 
suggested  that  a  power  existed  in  the  Lord  Chancellor  previously  ^^T^j 
to  the  Act  to  restrain  any  action  against  a  lunatic  or  his  com- 
mittee. I  apprehend  that  there  was  no  general  jurisdiction  of 
the  kind  suggested,  and  that  a  person,  who  had  a  common  law 
demand  against  the  lunatic,  which  was  not  satisfied  in  due  course, 
might  maintain  his  right  by  action  at  law  without  being  liable 
to  be  restrained :  and  similarly  a  person  who  had  an  equitable, 
demand  against  such  lunatic  might  maintain  a  bill  in  equity. 
It  is  true  that  in  certain  exceptional  instances  the  Lord  Chan- 
cellor had  interfered  with  actions  in  lunacy  cases.  These, 
however,  were  particular  and  special  cases.  One  for  instance.  In 
re  Weaver  (1),  was  where  an  auctioneer  who  had  acted  in  the 
sale  of  the  lunatic's  property  under  a  decree  in  lunacy  had 
brought  in  a  bill  of  charges  which  was  submitted  to  the  taxing 
master,  and  then,  finding  that  matters  were  going  against  him 
before  the  master,  sought  to  maintain  an  action  at  law.  In  that 
case  the  Court  restrained  the  action.  It  is  not  necessary  to  gp 
through  all  the  cases  on  the  subject.  It  is  sufScient  to  say  that 
they  do  not  in  my  opinion  establish  the  existence  of  any  general 
jurisdiction  to  restrain  actions  such  as  has  been  suggested. 
There  is  another  observation  which  I  desire  to  make  as  to  the 
state  of  the  law  before  the  Act  of  1862.  In  my  judgment  there 
was  no  right  on  the  part  of  a  creditor  of  the  lunatic  to  apply  to 
the  Lord  Chancellor  for  the  payment  of  his  debt,  though  it  may 
be  true  that  as  amicus  curiae  such  a  creditor  would  be  listened  to, 
if  he  could  shew  that  the  committee  was  abusing  his  ofSce.  The 
point  was  decided  in  the  case  of  In  re  Taumshend.  (2)  In  that  case 
a  petition  was  presented  by  a  medical  gentleman,  in  whose  care 
a  lunatic  had  been  placed,  for  payment  out  of  the  estate  of  an 
amount  claimed  to  be  due  to  him  in  respect  of  such  maintenance. 
As  soon  as  the  petition  was  opened  Turner,  L.  J.,  asked  whether 
there  was  any  precedent  for  such  a  petition,  the  usual  course 
being  for  the  claims  of  persons  with  whom  lunatics  had  been 
placed  to  be  settled  between  them  and  the  committee :  and  the 

(1)  2  My.  A  Cr.  441. .  (2)>2  De  G.  J.  &  S.  519. 
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1889        Court  refused  to  make  any  order  on  the  application  of  the  peti- 

BaooKwiur  tioner.    Knight  Bruce,  It  J.,  said :  ^'  I  do  not  think  an  order  for 

BuiIooK*    ascertaining  the  amount  of  the  petitioner's  claim  and  paying  it 

—7        out  of  the  estate  can  be  made  on  his  application.    It  would,  how* 
ever,  be  advantageous  to  avoid  the  necessity  for  an  action,  and,  if 
the  committee  who  appears  on  this  petition  will  by  his  counsel 
apply  for  such  an  order,  I  think  that  we  may  make  it."    Accord- 
ingly an  order  was  made  on  the  application  of  the  counsel  for 
the  committee,  the  counsel  who  appeared  for  the  Crown  not 
opposing.    That  is  a  very  instructive  case  with  regard  to  the 
matters  which  have  been  discussed  in  the  present  case.    It  shews 
first  the  great  care  which  the  Court  took  not  to  allow  any  pre- 
cedent to  be  created  for  such  an  application  on  the  part  of  the 
creditor;   and  secondly,  it  shews  that  the  Lords  Justices  un- 
doubtedly considered  that,  if  the  matter  were  not  settled  by  con- 
sent in  the  manner  in  which  it  was,  the  petitioner  might  bring 
his  action.    That  case  was  not,  it  is  true,  decided  until  1865,  but 
it  shews  what  the  law  was  before.    The  law  being  such  as  I  have 
stated,  then  comes  the  Act  of  1862.    I  have  no  doubt  that  the 
real  cause  of  the  insertion  of  the  11th  section  was  that  doubts 
had  arisen  in  various  cases,  e.g.,  Jn  re  Windham  (1),  whether  the 
Court  had  jurisdiction  to  order  payment  of  costs  by  a  person  who 
had  improperly  presented  a  petition  for  a  lunacy  inquiry.    That 
being  so  the  matter  was  set  at  rest  by  the  legislature,  and  it  is 
provided  that  the  Lord  Chancellor  may  order  the  costs,  charges 
and  expenses  of  and  incidental  to  the  presentation  of  the  petition 
and  the  inquiry  to  be  paid  either  by  the  petitioner  or  the  party 
opposing  the  petition,  or  out  of  the  estate  of  the  alleged  lunatic. 
It  is  to  be  observed  in  the  first  place  that  this  is  a  permissive 
and  enabling  section,  and  that  it  does  not  oblige  the  Lord  Chan- 
cellor to  make  an  order.    It  is  a  matter  of  discretion  whether  he 
will  make  it  or  not,  and  the  discretion  so  to  be  exercised  is  ap- 
parently to  be  exercised  in  the  absence  of  any  person  claiming 
to  be  a  creditor  in  respect  of  such  costs  and  charges.    Such  a 
creditor  is  not  only  not  called  on  to  attend  on  any  application 
for  an  order,  but  it  would  seem  that  in  a  geneial  way  he  could 
not  be  heard  if  he  did  attend;  and  therefore  a  person  in  the 

(1)  31  L.  J.  (Oh.)  720. 
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positiou  of  the  plaintiff  would  have  no  opportunity  of  bringing  168S 
any  claim  before  the  Lord  Chancellor^  when  he  exercises  his  dis-  BBooKwiuii 
cretion  under  the  section.  Parliament  is  no  doubt  omnipotenti  bullook. 
but  it  would  be  a  yery  unusual  mode  of  legislation  to  make  the  ,^77 , 
right  of  a  person  contingent  on  an  order  in  reference  to  which 
he  cannot  be  heard.  The  next  observation  is  that  there  are  no 
words  taking  away  the  right  of  the  creditor  to  sue.  When  one 
refers  to  other  cases  where  Acts  haye  created  a  Court  of  adminis- 
tration^ or  giyen  powers  of  administration  to  an  existing  Courts 
and  where  it  was  intended  that  under  such  legislation  the  only 
remedy  in  respect  of  any  claim  should  be  in  such  court,  one  finds 
that  the  way  in  which  that  object  has  been  effected  is  by  ex- 
pressly declaring  that  such  Court  may  restrain  any  action  or 
other  proceeding  taken  in  any  other  court ;  as  for  instance  in 
the  familiar  case  of  a  winding-up  under  the  Companies  Act» 
1862,  where  the  Court  haying  control  of  the  winding-up  is  em- 
powered to  restrain  any  proceedings  taken  elsewhere.  There 
is  nothing  of  that  sort  in  this  Act.  There  is  this  further  con- 
sideratiouy  which  is  to  my  mind  equally  important,  yiz.,  that 
there  are  no  words  giying  either  expressly  or  by  implication  any 
right  to  a  person  in  the  position  of  the  plaintiff  to  apply  to  any 
Court  haying  jurisdiction  in  lunacy  matters.  Therefore  in  regard 
to  lunacy  procedure  he  is  left  in  the  same  position  as  he  was 
before  the  Act.  If  the  contention  for  the  defendants  were  right, 
the  result  would  be  that  the  previously  existing  right  of  action 
would  be  taken  away,  and  no  right  giyen  to  the  creditor  to  make 
any  application  to  the  Court  haying  jurisdiction  in  lunacy 
matters.  Any  right  he  would  haye  would  be  subject  to  the  con- 
dition precedent  that  an  order  should  be  made,  application  for 
which  he  could  not  make,  and  upon  which  he  could  not  be 
heard.  The  preyiously  existing  right  of  action  would  therefore 
be  turned  into  a  mere  chance  that  some  proceedings  might  be 
taken  by  somebody  else  in  which  he  could  haye  no  part.  It  was 
suggested  that  he  might  be  heard  in  the  character  of  amicus 
curiffi,  but  I  think  it  would  require  yery  strong  words  to  take 
away  a  right  of  action  without  giying  any  more  specific  remedy 
than  that  by  way  of  substitute.  I  haye  only  one  other  obser- 
yation  to  make.    The  section  giyes  to  the  Lord  Chancellor  power 
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1889  to  make  an  order  for  costs  against  one  of  two  parties,  or  out  of 
Bbooxwell  one  fund.  The  order  may  be  for  payment  of  the  costs  by  the 
Builoos.  petitioner,  or  by  the  party  who  opposes  the  petition,  or  out  of 
the  lunatic's  estate.  Can  it  be  contended  that  the  effect  is  to 
make  such  an  order  a  condition  precedent  to,  or  to  destroy,  the 
right  which  a  person  might  otherwise  have  by  contract  against 
the  petitioner  or  person  opposing  the  petition  ?  If  not,  how  can 
the  section  have  the  effect  of  taking  away  or  interfering  with 
such  a  right  as  against  the  lunatic  ?  It  does  not  seem  to  me  at 
all  probable  that  such  a  result  as  the  contention  for  the  defen- 
dants would  involve  can  have  been  intended.  For  these  reasons 
I  am  of  opinion  that  the  section  cannot  receive  the  construction 
contended  for,  and  the  appeal  must  be  allowed. 

Lopes,  L.J.  I  am  of  the  same  opinion.  Before  the  Act  of 
1862  such  an  action  as  this  might  have  been  maintained,  and  the 
question  therefore  which  we  have  to  decide  is  whether  s.  11  of 
that  Act  has  taken  away  the  right  of  action.  I  do  not  think  that 
it  has.  The  case  of  In  re  Townshend  (1)  is  an  authority  to  shew 
that  a  person  in  the  position  of  the  plaintiff  would  have  no  loons 
standi  by  himself  and  without  the  intervention  of  the  committee 
to  apply  to  the  Court  having  jurisdiction  in  lunacy  in  such  a 
matter.  That  being  so,  if,  under  the  circumstances  that  exist  in 
this  case,  we  held  that  the  right  of  action  has  been  taken  away, 
we  should  be  depriving  the  plaintiff  of  his  alleged  debt  without 
an  opportunity  of  being  heard.  I  think,  if  the  legislature  had  in- 
tended that  such  should  be  the  law,  they  would  have  4ised  express 
words  to  that  effect.  I  can  find  no  such  words  in  the  section,  nor 
do  I  find  any  words  from  which  such  an  intention  can  be  implied. 
The  true  construction  of  the  section  appears  to  me  to  be  that  it 
is  permissive  not  imperative,  and,  though  it  may  give  a  concurrent 
remedy,  it  does  not  destroy  the  right  of  action.  For  these  reasons 
I  agree  that  the  appeal  should  be  allowed,  and  a  new  trial 

ordered. 

Appeal  (diawed. 
Solicitor  for  plaintiff:  JET.  8.  Holt 

Solicitor  for  defendants :  The  Official  Solicitor, 

(1)  2  De  G.  J.  &  S.  519. 

E.L. 


VOL.  XXII.  QUEEN'S  BEa^OH  DIVISION.  577 


[IN  THE  COURT  OP  APPEAL.]  1889 

March  14:. 
RHODES  V.  SWITHENBANK.  • 


In/ant — Next  Friend — Conduct  of  Cause — Compromiee^^Benefit  of  In/ant 

The  plaintiff,  an  infant,  brought  an  action  by  her  next  friend  in  the  county 
court  to  recover  damages  for  personal  injuries  sustained  by  her  through  the 
alleged  negligence  of  the  defendant.  At  the  trial  a  judgment  of  nonsuit  was  pro- 
nounced, and  it  was  suggested  that  if  there  was  no  appeal  the  defendant  would 
not  ask  for  costs.  The  plaintiff's  counsel  agreed  to  this,  and  the  judgment  was 
entered  without  costs.  The  plaintiff  was  without  means.  On  an  application 
on  her  behalf  for  a  new  trial : — 

Eeld  (reyersing  the  judgment  of  the  Queen's  Bench  Division),  that  the 
agreement  was  of  no  benefit  to  the  infant,  and  was  not  binding  on  her. 

Appeal  from  a  jadgment  of  the  Queen's  Bench  Diyision. 

The  action  was  brought  in  the  County  Court  of  Leeds  by  a 
girl  under  sixteen  years  of  age,  suing  by  her  next  Mend,  in 
respect  of  injuries  sustained  by  her  through  the  alleged  negli- 
gence of  the  defendant,  her  employer.  The  plainti£f  was  non- 
suited, and  it  was  suggested  that  if  there  was  no  appeal  the 
defendant  would  not  ask  for  costs;  this  was  agreed  to  by 
counsel  for  the  plaintiff,  and  a  judgment  of  nonsuit,  without 
costs,  was  accordingly  entered.  Notice  of  appeal  was  subse- 
quently given,  and  the  case  came  on  forbearing  in  the  Divisional 
Court  before  Denman  and  Hawkins,  JJ.,  who  were  of  opinion 
that  the  undertaking  was  binding  on  the  plaintiff.  They  accord- 
ingly dismissed  the  appeal,  but  gave  leave  to  appeal  to  the 
Court  of  AppeaL 

Archtbaldf  for  the  plaintiff.  A  next  friend  is  a  person  appointed 
by  the  Court,  and  his  power  over  the  action  is  not  absolute,  for 
the  steps  he  takes  in  it  must  be  in  the  interest  of  the  infant : 
Sinclair  v.  Sinclair  (1);  and  the  Court  will  only  sanction  a 
compromise  if  it  appears  to  be  beneficial  to  the  infant :  In  re 
BirchaU.  (2)  Here  there  can  be  no  benefit  to  the  infant,  because 
an  infant  is  not  liable  to  costs :  Orave  v.  Grave  (3) ;  Turner  v. 

(1)  18  M.  &  W.  640.  (2)  16  Ch,  D.  41. 

(3)  Cro.  Ellz.  S3. 
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1889        Twmer.  (1)    Even  if  the  next  friend  conld  recover  £rom  the 

Sbodks      infant  the  costs  for  which  he  is  liable,  such  a  right  would  be 

SwiOTKN-    '^^^^^l^ss  in  this  case  where  the  plaintiff  has  no  property.    The 

BAziK.       effect,   therefore,  of  the  compromise  was   not  to   benefit  the 
infant,  but  only  to  relieve  the  next  friend  from  costs. 

Cowrthope-MunrOf  for  the  defendant.  The  next  friend  has  the 
sole  conduct  of  the  action :  Morgan  v.  Thome  (2),  and  is  com- 
petent to  give  his  consent  to  any  matter  relating  to  the  conduct 
of  the  cause  :  Knatehhvll  v.  Fowle.  (3)  A  power  to  compromise 
is  incident  to  authority  over  the  conduct  of  the  cause :  Leeming 
V.  Murray  (4) ;  In  re  West  Devon  OrecU  Consols  Mine.  (5)  The 
compromise  was  made  in  good  faith,  and  binds  the  infant,  even 
if  the  next  friend  has  no  recourse  against  her  estate  for  costs,  as  it 
would  appear  that  he  has  in  some  cases :  Whittaker  v.  Marlar  (6) ; 
Pritehard  v.  Roberts.  (7) 

LoBD  EsHEB,  M.B.  This  is  an  action  by  an  infant  by  means 
of  her  next  friend,  who  undoubtedly  has  the  conduct  of  the 
action  in  his  hands.  If,  however,  the  next  friend  does  anything 
in  the  action  beyond  the  mere  conduct  of  it,  whatever  is  so  done 
must  be  for  the  benefit  of  the  infetnt,  and  if,  in  the  opinion  of 
the  Court  it  is  not  so,  the  infant  is  not  bound.  In  the  present 
case  the  waiver  of  the  right  to  appeal  was  a  matter  beyond  the 
ordinary  conduct  of  the  action,  and  the  question  therefore  arises 
whether  it  was  for  the  benefit  of  the  infant.  It  seems  to  me 
that  it  could  not  possibly  be  so.  The  position  of  the  infant  is 
such  that  no  costs  can  be  recovered  from  her  either  directly  or 
indirectly,  for  she  has  no  estate,  and  is  apparently  disabled  for 
life.  The  next  friend,  therefore,  alone  is  liable  for  costs,  and  he 
alone  can  gain  by  the  compromise,  while  the  right  of  appeal 
which  was  given  up  might  possibly  be  of  the  greatest  value  to 
the  infant.  The  compromise  was  no  doubt  entered  into  in  all 
fairness,  but  it  was  not  in  my  opinion  for  the  benefit  of  the 
infant  and  cannot  be  binding  on  her,  and  did  not  prevent  the 
prosecution  of  the  appeal  in  the  Divisional  Court. 

(1)  2  P.  WmB.  297  ;  Sir.  708.  (4)  28  W.  R.  838. 

(2)  7  M.  &  W.  400.  (6)  38  Ch.  D.  61. 

(3)  1  Ch.  D.  604.  (6)  1  Coz,  285. 

(7)  Law  Bep.  17  Eq.  222. 
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BowEK,  L.  J.  I  am  of  the  same  opinion.  The  only  reason 
that  the  next  friend  of  an  infant  is  entitled  to  bind  the  infant  in 
matters  connected  with  the  cause  is  that  he  is  the  ofScer  of  the 
Court  to  take  all  measures  for  the  benefit  of  the  infiBait  in  the 
litigation  in  which  he  appears  as  next  friend.  In  the  present 
instance  it  is  not  necessary  to  consider  whether  there  is  any 
indemnity  from  the  infant  or  the  infant's  estate  [to  the  next 
friend  in  respect  of  the  costs  to  which  he  makes  himself  pri- 
marily liable.  It  is  clear  that  in  this  case  there  is  no  such 
recourse  over  because  of  the  impecunious  state  of  the  infant^ 
and  to  suggest  that  the  next  friend  here  is  obtaining  a  benefit 
for  the  infant  because  he  gets  a  release  '/rom  the  costs  is  idle. 
Such  a  compromise  cannot  in  this  case  be  for  the  benefit  of  the 
plaintiff,  and  cannot  therefore  be  sustained  against  her. 


1889 


Rhodes 

V. 

SWXTBBN* 

BAKK. 


Fbt,  L. J.  A  next  friend  has  no  power  to  enter  into  a  com- 
promise by  which  the  infant  gives  up  a  right  and  the  next  friend 
obtains  a  benefit.  This  is  a  compromise  exactly  of  that  sort^ 
although  I  have  no  doubt  it  was  made  in  good  faith. 

Appeal  alhwed.  (1) 

Solicitors  for  plaintiff:  JETamZtn,  Qrawmery  &  Ramlin. 
Solicitors  for  defendant :  Emmet,  Son,  (&  Stvbbe. 


(1)  The  case  was  remitted  to  the 
Divisional  Oourt,  and  it  was  agreed 
that   the  judgment  in  the   county 


court  shoiQd  be  altered,  if  necessary, 
as  to  the  costs. 


A.  M. 
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March  18. 


1889  [IN  THE  COURT  OF  APPEAL.] 

*  PRICE  &  CO.  AKD  Othkbs  v.  The  A1  SHIPS*  SMALL  DAMAGE 

INSURANCE  ASSOCIATION,  LIMITED. 

Insurance  (Martne)^Memorandum — Free  from  Average  under  three  per  cent. 
unless  General — General  Average  and  Particular  Average  not  to  he  added 
together. 

Under  the  memorandum  in  a  marine  policy  by  which  the  subject-matter  of 
insurance  is  warranted  free  from  average  under  a  certain  amount  per  oent^ 
unless  general,  or  the  ship  be  stranded,  sunk,  or  burnt,  a  general  aTenge  loss 
cannot  be  added  to  a  particular  average  loss  to  make  up  a  loss  amounting  to  the 
specified  percentage. 

A  ship  was  insured  by  a  policy  expressed  to  be  against  all  losses  which  could 
not  be  recovered  under  an  ordinary  Lloyd*s  policy  by  reason  of  the  insertion 
therein  of  the  memorandum  against  average  under  three  per  cent.,  unless  general, 
or  the  ship  be  stranded,  sunk,  or  burnt.  The  ship  while  covered  by  the  policy, 
through  stress  of  weather,  incurred  a  particular  average  loss ;  and  further  damage 
to  her  was  incurred  under  such  circumstances  as  to  constitute  a  general  average 
Loss.  The  particular  average  loss  did  not  amount  to  three  per  cent,  of  ber 
value,  but  the  general  and  particular  average  losses  taken  together  did  amount 
to  such  percentage : — 

Heldf  that  the  assured  were  entitled  to  recover  the  particular  average  loss 
under  the  policy. 

A^EAL  from  the  judgment  of  Cave,.  J.,  on  further  considera- 
tion. 

The  action  was  upon  a  policy  of  marine  insurance,  and  was 
tried  before  the  learned  judge  without  a  jury,  when  the  &cis 
appeared  to  be  in  substance  as  follows : — The  plaintiffs  were  the 
assured  under  a  policy  effected  with  the  defendants  upon  a  ship 
called  the  Marlborough  Hill.  The  policy  was  a  time  policy, 
from  June  1, 1885  to  May  31, 1886,  in  which  the  insurance  was 
expressed  to  be  ^'against  all  losses  which  cannot  be  recovered 
under  an  ordinary  Lloyd's  or  a  similar  policy  of  insurance  by 
reason  of  the  insertion  therein  of  the  clause,  Warranted  free  from 
average  under  three  pounds  per  cent.,  unless  general,  or  the  ship 
be  stranded,  sunk,  or  burnt"  The  ship  was  valued  in  the  policy 
at  30,0002.  The  ship,  while  on  a  voyage  from  Calcutta  to  London, 
and  while  covered  by  the  policy,  encountered  stress  of  weather, 
and  was  thrown  by  a  sudden  squall  on  her  beam  ends.  Damage 
was  thereby  caused  to  the  bulwarks,  steering  gear  and  cross-head 
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of  the  rudder,  and  other  parts  of  the  ship.    The  captain  then,  for       1889 
the  general  safety  of  the  ship  and  cargo,  and  in  order  to  right  ^skm&Co. 
the  ship,  was  obliged  to  cut  away  a  large  amount  of  the  rigging    ^^  ^^^^ 
and  aaUs,  which  was  lost,  and  in  consequence  of  cutting  away      B^^ 
such  rigging  portions  of  the  masts  were  sprung.  It  was  admitted    immtANos 
that  these  kst-mentioned  losses  were  incurred  under  such  circum-    «»o^"^^- 
stances  as  to  be  a  general  ayerage  loss.    The  ship  haying  arriyed 
safely  in  the  port  of  London,  an  ayerage  adjustment  took  place, 
and  it  was  agreed  that  the  facts  and  figures  as  to  the  losses  were 
as  stated  in  the  ayerage  statement    It  appeared  therefrom  that 
the  amount  of  loss  sustained  in  respect  of  the  particular  ayerage 
losses  to  the  ship  and  the  general  ayerage  sacrifices  together  was 
1674Z.  48.  5d.f  of  which  sum  1288/.  68.  lid.  was  on  account  of  the 
general  ayerage  sacrifices,  and  3852.  178.  6d.  on  account  of  the 
particular  ayerage  loss  to  the  ship ;  and  that  the  ship's  contribu- 
tion to  the  general  ayerage  loss  was  486Z.  08.  Id.,  the  cargo  and 
freight  contributing  the  balance.    The  ship  was  coyered  at  the 
time  of  the  loss  by  other  policies,  which  contained  the  usual 
warranty  against  ayerage  under  three  per  cent,  unless  general,  or 
the  ship  be  stranded,  sunk,  or  burnt.    The  plaintlfEs  claimed  to 
recoyer  upon  the  policy  made  with  the  defendants  in  respect  of 
the  particular  ayerage  loss  to  the  ship  of  385Z.  178.  6d.,  which 
they  alleged  could  not  be  recoyered  under  the  other  policies,  as 
being  under  three  per  cent,  of  the  yalue  of  the  ship. 

The  defendants  contended  that  for  the  purposes  of  the  warranty 
against  ayerage  under  three  per  cent,  in  the  ordinary  form  of 
policy,  the  whole  of  the  loss,  that  is  to  say  both  the  general 
ayerage  losses  and  the  particular  ayerage  losses,  must  be  taken 
together,  and  if  so  the  loss  amounted  to  more  than  three  per 
cent  of  the  yalue  of  the  ship,  being  16742.  48.  5<2.,  and  that 
therefore  the  particular  ayerage  losses  could  be  recoyered  under 
the  Lloyd's  policy,  and  consequently  were  not  recoyerable  under 
the  policy  effected  with  them. 

The  learned  judge  gaye  judgment  for  the  plaintiffs  for  the 
amount  claimed. 

1889.  Feb.  5.  French,  Q.C.,  and  Cfarver,  for  the  defendants. 
The  loss  in  respect  of  which  the  action  is  brought  could  haye 
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1889  been  recovered  under  the  ordinary  Lloyd's  policy,  and  therefore 
PsicB&Co.  ^8  not  covered  by  the  policy  sued  npon.  "Average"  means 
Ai  Shipb'  P^^^  lo^-  ^6^0  being  a  partial  loss  to  the  extent  of  16741., 
Small  and  therefore  amounting  to  more  than  three  per  cent,  the  war- 
iNsuRAHCB  ranty  against  average,  i.e.  partial  loss,  below  that  amount  never 
'^"^'^"^'  came  into  play  at  all.  The  words  "  unless  general,  &c.,"  are  an 
exception  upon  an  exception,  and  do  not  apply  unless  the  partial 
loss  is  under  the  specified  percentage.  The  day  after  the  loss^ 
the  plaintiffs  could  have  recovered  the  total  amount  of  it,  in- 
cluding that  which  was  general  average,  from  the  underwriters 
on  the  Lloyd's  policies:  2  Parsons  on  Marine  Insurance,  289- 
291.  The  fi&ct  that  there  might  subsequently,  if  the  vessel 
arrived  safely,  be  a  right  to  contribution  in  respect  of  general 
average,  could  not  affect  the  plaintiffs'  right  of  action  or  prevent 
the  whole  loss  being  a  partial  loss,  for  which  the  plaintiffs  might 
immediately  sue  the  underwriters,  although  the  effect  might  be 
that  the  underwriters  would  be  subrogated  to  the  plaintiffs'  right 
to  contribution.  Months  might  elapse  Before  it  could  be  deter- 
mined whether  there  would  be  general  average  or  not,  and  before 
the  average  adjustment  could  be  made.  It  is  not  a  question 
here  of  adding  together  a  partial  loss  and  a  general  average 
contribution  attributable  to  the  ship  to  make  up  the  three  per 
cent.  The  particular  average  and  the  general  average  contribu- 
tion added  together  would  not  in  this  case  amount  to  three  per 
cent.  The  contention  here  is  that  the  whole  of  the  1674J.  con- 
stituted one  entire  partial  loss,  and,  such  loss  being  above  three 
per  cent.,  the  memorandum  has  no  application.  The  passages  in 
the  text-writers,  such  as  Stevens,  Amould,  Benecke,  and  others, 
which  seem  opposed  to  the  defendants'  contention,  probably  only 
mean  that  a  general  average  contribution  cannot  be  added  to  a 
partial  loss  to  make  up  the  required  percentage.  That  may  be 
admitted;  but  this  is  a  question  of  a  general  average  loss  and 
particular  average  loss  together  constituting  partial  loss  above  the 
specified  percentage,  a  case  to  which  wholly  different  considera- 
tions apply.  Dickenson  v.  Jardine  (1)  is  an  authority  in  the  defen- 
dants' favour.  The  decision  in  the  American  case,  Paddfard  v. 
Boardman  (2),  is  no  doubt  in  favour  of  the  plaintiffs :  but  it  is 
(1)  Law  Sep.  3  C.  P.  639.  (2)  4  If  ass.  5^. 
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not  binding  on  this  Court,  and  it  is  contended  that  on  principle       1389 
it  cannot  be  supported,  for  the  reasons  already  mentioned.  pmoi  &  ck>. 

They  also  cited  Peters  v.  Warren  Insurance  Oo.  (1) ;  Stewart    ^^  ^bss^ 
V.  Mereha/nts^  Marine  Insurance  Co.  (2) ;  Lidgett  v.  Seoretan  (3)  ;      Small 
Wilson  y.  Smith  (4)  ;  Mavro  v.  Oeean  Marine  Insurance  Co.  (5) ;    Issuraxom 
Dyson  v.  Boweroft.  (6) 

Joseph  Wdltan,  for  the  plaintiffs.  Dickenson  y.  Jardine  (7)  is 
not  an  authority  for  the  defendants.  All  that  case  decided  was 
that,  where  there  were  goods  jettisoned  under  circumstances  which 
made  the  jettison  a  general  ayerage  loss,  the  owner  could  sue  the 
underwriters  for  the  whole  of  the  loss  without  haying  first  col- 
lected the  contributions  to  which  he  was  entitled,  and  the  under- 
writers, haying  paid  him,  would  be  subrogated  to  his  rights  to 
contribution.  There  was  no  question  there  of  a  partial  loss ;  the 
loss  by  jettison  was  totaL  The  true  construction  of  the  memor- 
andum is  that  '^warranted  free  from  ayerage  under  three  per 
cent,  unless  general''  is  equiyalent  to  ^^ warranted  free  from 
particular  ayerage  under  three  per  cent.**  Therefore,  assuming 
that  the  whole  of  the  12887.  could  be  recoyered  from  the  under- 
writers on  the  Lloyd's  policies  as  alleged,  yet  being  general 
ayerage  loss  it  must  be  put  aside  in  calculating  the  percentage 
for  the  purpose  of  the  memorandum.  There  is  a  long  chain  of 
authority  to  shew  that  ayerage  is  always  diyided  into  general  and 
particular.  Losses  are  total  and  partial ;  and  partial  losses  may 
be  either  general  or  particular  ayerage.  General  ayerage  loss 
and  particular  ayerage  loss  cannot  be  added  together  under  the 
memorandum* 

French,  Q.O.,  in  reply. 

Owr.  adv.  wU. 

1889.  Mar.  18.  The  following  judgments  were  deliyered : — 

LoBD  EsHEB^  M.B.  In  this  case  the  action  is  against  the 
insurers  on  a  policy  which  is  expressed  to  be  against  all  losses 
which  cannot  be  recoyered  under  an  ordinary  Lloyd's  or  other 
similar  policy  by  reason  of  the  insertion  therein  of  the  clause 

(1)  1  Story'8  Bep.  468.  (4)  3  Burr.  1550. 

(2)  16  Q.  B.  D.  619.  (6)  Law  Bep.  10  C.  P.  414. 

(3)  Law  Bep.  6  C.  P.  616.  (6)  3  R  &  P.  474. 

(7)  Law  Bep.  3  C.  P.  639. 
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1889  **  wananted  free  from  average  tinder  three  pounds  per  cent  unless 
Pbiob  a  Go.  general,  or  the  ship  be  stranded,  sunk  or  burnt.*'  There  has  been 
Ai  SBiPfl^  ^  ^^^ '  ^^^  ^^^  defendants  say  that  this  loss  is  not  covered  by 
Small  the  policy,  because  it  could  be  recovered  under  the  ordinary 
ixsDBAMOB  form  of  policy  with  that  clause  inserted.  The  question  is 
_^^^'  whether  that  contention  is  correct.  The  loss  occurred  thus: 
LordEdwr,M.B.  j^y  yeasou  of  bad  woathcr  damage  was  done  to  the  ship,  and  then, 
in  consequence  of  what  happened,  further  loss  had  to  be  incurred  for 
the  good  of  cargo  and  ship.  The  first  loss  was  clearly  an  average 
loss  on  the  ship,  and  the  further  loss  incurred  for  the  good  of  ship 
and  cargo  was  undoubtedly  a  general  average  loss.  The  par- 
ticular average  loss  on  the  ship  taken  by  itself  falls  below  three 
per  cent,  of  the  ship's  value,  but,  if  the  general  average  loss  can 
be  added  to  it,  then  the  sum  of  the  two  taken  together  exceeds 
three  per  cent  of  the  value.  The  question  therefore  is  whether 
under  the  ordinary  Lloyd's  policy  containing  the  memorandum, 
in  order  to  see  whether  the  loss  exceeds  or  falls  short  of  the 
specified  percentage,  a  general  average  loss  on  the  ship  or  goods, 
as  the  case  may  be,  can  be  added  to  a  particular  average  loss  on 
the  same  ship  or  goods.  That  question  depends  on  the  true  con- 
struction  of  the  memorandum  or  warranty  in  question.  Now,  to 
say  that  the  language  of  these  Lloyd's  policies  can  be  construed 
altogether  according  to  strict  grammar  is,  as  has  often  been 
observed,  next  to  impossible.  The  phraseology  used  in  them  is 
in  many  respects  regardless  of  grammar,  but  the  meaning  of  it 
has  been  understood  for  many  years  among  shipowners  and 
mercantile  men  in  a  certain  sense.  Still,  one  must  examine  the 
language  of  this  memorandum  or  warranty,  and  construe  it, 
having  regard,  as  far  as  possible,  to  ordinary  rules  of  grammar. 
The  usual  form  runs  as  follows :  **  Com,  fish,  salt,  fruit,  flour,  and 
seed  are  warranted  free  from  average  unless  general,  or  the  ship 
be  stranded :  sugar,  tobacco,  hemp,  flax,  hides  and  skins  are 
warranted  free  from  average  under  five  pounds^  per  cent,  unless 
general,  or  the  ship  be  stranded."  Pausing  there,  how  would, 
those  words  be  read,  having  regard  to  their  grammatical  con* 
struction  ?  **  Average,"  as  used  in  this  connection,  is  clearly  a 
technical  expression,  and  it  has  a  well-established  mercantile  signi- 
fication.    It  means  a  partial  as  distinguished  from  a  total  loss. 
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If  there  is  a  total  loss  of  the  whole  of  the  things  mentioned^  or  of       I8S9 
the  whole  of  any  one  of  them,  or  a  total  loss  of  any  part  which  is  puoi  &  Go. 
80  put  on  board  as  that  there  can  be  a  total  loss  of  that  part,  the    ^^  g^^^ 
clause  will  not  apply  to  that  loss.    Taking  **  average "  then  to      Small 
mean  average  or  partial  loss,  the  meaning  is  that  certain  articles    Insurance 
mentioned  are  warranted  free  from  partial  loss  or  partial  loss     '^^^^"^^' 
under  a  certain  percentage,  unless  it  be  a  general  average  loss,  ^^^^^^»^'^ 
that  is  to  say,  a  loss  voluntarily  occasioned  for  the  safety  and 
benefit  of  the  common  enterprise.    Considering  the  natare  of 
the  articles  enumerated  in  the  clause,  and  that  they  are  of  en- 
tirely different  kinds  and  do  not  come  from  the  same  places, 
and  it  is  consequently  absurd  to  suppose  that  there  would  be  a 
cargo  including  all  of  them  on  board  the  ship,  and  consider- 
ing that  this  is  a  common  form  intended  for  general  application, 
it  seems  to  me  to  follow  that  the  application  of  the  clause  must 
be  contemplated,  although  the  whole  of  these  articles  men- 
tioned are  not  on  board,  or  even  if  only  one  of  them  is  on  board. 
Having  regard  to  the  gnunmatical  construction  of  the  clause, 
and  still  more  to  the  ordinary  business  view  of  the  matter,  it 
seems  to  me  that  on  the  face  of  the  thing  each  of  the  articles 
mentioned  must  be  taken  separately  for  the  purpose  of  applying 
the  clause.    The  reason  for  the  introduction  of  the  clause  has 
often  been  suggested  by  lawyers,  whether  rightly  or  wrongly  I 
know  not.    It  has  been  said  that  it  was  inserted  in  order  to 
prevent  disputes  about  small  losses.    It  may  be  so,  but  I  am  not 
sure  that  it  is  so.     It  has  been  also  suggested  that  it  was  intro- 
duced because  in  the  case  of  certain  perbhable  articles  it  is  very 
di£Scult  to  ascertain  the  real  cause  of  a  small  loss — whether  it  is 
due  to  the  perishable  nature  of  the  thing  or  sea  damage.    Which- 
ever be  the  true  reason,  it  would  be  equally  difScult  to  determine 
the  existence  or  cause  of  a  small  loss  in  respect  of  several  of  the 
articles  as  to  determine  the  existence  or  the  cause  of  a  small  loss 
in  the  case  of  one.    So  that,  whichever  the  reason  of  the  insertion 
of  the  clause  may  be,  it  seems  to  me  that  it  would  be  equally 
absurd  as  a  matter  of  business  to  suppose  that  it  was  intended 
that  all  the  articles  were  to  be  taken  together  in  order  to  ascer- 
tain the  percentage  for  the  purposes  of  the  clause.     Therefore  I 
should  say  that,  reading  the  clause  as  grammatically  as  one  can, 
Vol.  XXn.  2  S  2 
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1889       it  means  that  sugar  is  warranted  free  from  average  under  five  per 
PMcB&Co.  ^^^  unless  general;  and  so  on  with  regard  to  each  article 

Ai  Smps'    ^Gi^tioned.     Then  we  come  to  the  portion  of  the  danse  which 
Small      warrants  other  goods  and  also  the  ship  and  freight*  free  from 

Insuranob  average  under  three  per  cent,  unless  general,  or  the  ship  be 
_^^''  stranded.  That  must,  as  I  have  said,  in  my  opinion,  be.read  as 
iM«BBiier,M.B.  ©qixiyaJent  to  "  warranted  free  from  partial  loss  under  three  per 
cent,  unless  it  be  a  general  average  loss."  Upon  that  reading  of 
the  words  the  conclusion,  as  it  appears  to  me,  must  be  that^  if  the 
ship  suffers  partial  loss  imder  three  per  cent.,  which  is  not  general 
average,  such  loss  cannot  be  recovered  under  the  policy.  If 
there  be  a  general  average  loss,  that  can  be  recovered,  although 
it  is  below  three  per  cent. :  but  the  particular  average  and  the 
general  average  cannot  be  added  together. 

But  it  is  almost  useless  to  deal  with  the  language  of  the  ordi- 
nary marine  policy  in  this  way,  if  there  be  any  authority  on  the 
subject.  There  is  not  so  much  authority  on  this  subject  as  could 
be  wished.  Amould,  in  his  work  on  Marine  Insurance,  which  is 
no  doubt  a  careful  and  instructive  work,  does  not  appear  to  me 
to  have  dealt  very  fully  with  the  point,  but  I  think  it  may  be 
gathered  from  what  he  says  in  his  Chapter  on  the  Memorandum 
or  Warranty  ''  Free  from  Average,''  that  his  view  was  that  par- 
ticular and  general  average  cannot  be  added  together  for  this 
purpose.  I  will  refer  next  to  the  work  of  Stevens,  who  though 
not  a  high  legal  authority,  inasmuch  as  he  was  not  a  lawyer,  is 
nevertheless  an  accurate  writer  on  the  subject.  At  p.  221  of 
the  5th  ed.  of  Stevens  on  Average,  I  find  that  he  puts  the  con- 
struction, which  I  have  already  suggested,  on  the  memorandum, 
with  regard  to  the  articles  enumerated  under  the  head  of  **  free 
of  average  under  five  per  cent."  He  says,  that,  if  several  be  in- 
sured together  and  the  average  be  claimed  on  the  whole,  the 
claim  should  be  analyzed  to  find  if  each  be  damaged  five  per 
cent. ;  e.g.  if  a  claim  be  made  of  lOOZ.  on  flax  and  hemp  valued 
at  lOOOZ.,  i.e.  ten  per  cent,  unless  each  of  them  separately  amount 
to  five  per  cent.,  the  claim  can  only  be  substantiated  on  one  of 
them,  and  he  goes  on  to  state,  p.  232,  that  general  and  par- 
ticular average  cannot  be  added  together  to  make  the  under- 
writers liable  if  they  jointly  amount  to  the  requisite  percentage. 


VOL.  XXII.  QUEEN'S  BENCH  DIVISION.  587 

Then  when  I  look  to  the  book  on  which  I  place  most  reliance        1889 
with  legaid  to  cases  of  marine  insnrance,  viz.,  Phillips  on  the  Law  Pbus  &  Co. 
of  Insurance,  I  find  it  stated  in  paragraph  1779,  vol.  2,  p.  449  of   ^^  g^. 
ihe  5th  ed.  as  follows :  **  Under  the  general  exception  of  losses      Small 
under  three,  five,  or  any  other  rate  per  cent.,  not  specifying  any   Inbdbasob 

kind  of  loss,  the  question  occurs,  What  damage  or  loss  is  to  be       

included  in  making  up  the  amount  of  the  loss  ?  And  first,  can  ^^^^'^•^^^ 
general  and  particular  average  losses  be  added  together  to  make 
up  the  rate?  The  practice  appears  to  have  been  not  to  add 
together  the  general  and  particular  average  to  make  an  amount 
exceeding  the  excepted  rate."  Here  we  have  the  exact  matter 
in  question  described  with  the  accuracy  with  which  the  writer 
always  expresses  the  propositions  which  he  lays  down ;  and  he 
goes  on  to  say,  speaking  with  regard  to  America:  ''And  this 
practice  has  been  ratified  in  jurisprudence  so  far  as  it  has  come 
undetr  judicial  cognizance."  I  think  that  the  case  of  Paddfard 
V.  Bcardman  (1)  is  exactly  in  point,  and  supports  the  statement 
of  the  writer.  There  was  in  that  case  a  policy  of  insurance  on  a 
schooner,  valued  at  4000  dollars,  which  contained  a  memorandum 
exempting  the  insurers  from  liability  for  partial  loss  under  five 
per  cent,  unless  the  damage  happened  by  stranding  or  biljging, 
excepting  in  all  cases  general  average.  This  clause  was  not 
exactly  in  the  same  terms  as  the  memorandum  in  the  ordinary 
Lloyd's  policy,  but  it  was  to  the  same  effect  The  ship  was 
damaged  in  her  sails  and  rigging  by  the  winds  and  storms,  and 
in  consequence  it  became  necessary  for  her  to  put  into  Norfolk 
in  Virginia  to  refit.  8he  was  there  repaired,  and  afterwards  com- 
pleted her  voyage.  It  was  clear  that  the  expense  of  putting 
into 'the  port  of  Norfolk  was  a  general  average  loss.  The  cost  of 
the  repairs  to  the  ship,  which  was  particular  average  on  ship, 
was  156  dollars ;  the  expenses  consequoit  on  the  putting  into 
port  and  such  expenses  as  were  general  average  amounted  to 
245  dollars;  so  that  the  particular  average  loss  on  the  ship  was 
less  than  five  per  cent.,  but,  if  the  genieral  average  and  tiie  par* 
ticular  average  could  be  added  tc^ther,  the  total  exceeded  five 
per  cent.  So  exactly  the  same  question  arose  as  that  now  before 
us.    The  judgment  at  p.  651  states  as  follows :  **  In  the  case  at 

(1)  4  Mass.  548. 
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1889  bar^  the  partial  loss  or  damage  sustaiiied  by  the  vessel  and 
Pbioe  ft  Co.  the  contributioii  to  which  the  same  property  became  liable  by 
Ai  Bbifb'  ^^^  expenses  voluntarily  incurred  in  seeking  a  port  to  refit  were 
Small  occasioned,  in  the  first  instance,  by  the  same  accident.  The  cases 
Ihsurance  are  distmguished  however  by  the  terms  of  the  pobcy,  and  in  the 
^"  *  nature  of  the  thing.  The  damage  sustained  by  the  vessel  is  the 
Lon!BBher.u.B  pj^y^ji^j  j^gg^  )y^i  ^^  Contribution  is  a  charge  to  which  the  pro- 
perty saved  is  made  liable  by  the  marine  law ;  for  the  former 
being  under  five  per  cent,  the  underwriter  is  not  liable  by  an 
express  exception  which  is  not  extended  to  the  latter.  And  that 
these  are  not  to  be  blended  by  any  constructive  inference  appeare 
in  the  several  adjudged  cases  that  have  been  mentioned.  And 
this  opinion  is  conformable  to  the  usage  of  merchants  and  in- 
surers, as  it  has  been  understood  on  inquiry."  Nothing  could 
be  more  distinct  than  this  decision,  which  is  to  the  same  effect 
as  the  passages  in  the  marine  text-writers  to  which  I  have 
referred.  I  come  to  the  conclusion,  therefore,  that  general 
average  and  particular  average  losses  cannot  be  added  together  in 
determining  whether  there  has  been  a  loss  amounting  to  three  per 
cent.  As  to  the  general  average  loss  it  does  not  signify  whether  it 
is  over  or  under  three  per  cent.  As  to  the  particular  average  loss 
it  cannot  be  recovered  under  the  Lloyd's  policy  if  it  is  under  three 
per  cent.,  and,  therefore,  as  the  particular  average  loss  in  this 
case  is  under  three  per  cent.,  and  therefore  cannot  be  recovered 
under  that  policy,  it  comes  within  the  terms  of  the  policy  effected 
with  the  defendants,  and  the  case  must  be  determined  accord- 
ingly. I  wish  to  make  some  observations  as  to  one  other  case 
which  was  referred  to,  viz.,  Stetoart  v.  MerehanU*  Marine  Inaurance 
Co.  (1)  In  my  opinion  that  case  is  not  in  point.  The  question 
which  it  was  necessary  to  consider  in  that  case  was  not  whether 
a  general  average  loss  could  be  added  to  a  particular  average 
loss  for  the  purposes  of  the  memorandum,  but  whether  successive 
losses  on  the  same  thing,  e.g.  on  flax  or  sugar,  could  be  added 
together.  It  was  not  decided,  but  on  inquiry  into  the  law  it 
seems  to  me  to  have  been  assumed,  that  that  could  be  done  with 
regard  to  goods  if  the  successive  losses  occurred  on  the  same 
voyage.    Then  it  was  considered  whether  that  could  be  done 

(1)  16  Q.  B.  D.  619. 
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with  regard  to  a  policy  on  ship,  and  I  think  that  the  decision       1889 
goes  to  shew  that  it  could.    Then  there  was  the  farther  point  pbiob  &  Co. 
that,  the  policy  being  a  time  policy^  there  might  be  successive    ^^  q^, 
small  losses  on  different  voyages^  and  it  was  held  that  successiye      S^all 
losses  on  different  independent  voyages  could  not  be  added    Inbubamcb 
together  for  the  purposes  of  the  memorandum,  although  they  all  ^^«*^^^^^- 
occurred  within  the  time  covered  by  the  policy,  on  the  ground  ^'**^^®''^-^ 
that  the  long  established  maritime  view  was  to  divide  the  voyages 
and  treat  each  voyage  as  a  separate  matter.    But  the  question 
whether  successive  losses  on  the  same  thing  could  be  added 
together  is  a  totally  different  matter  from  the  question  whether 
losses  on  different  things  or  losses  of  a  distinct  character  can  be 
added  together.     I  do  not  think  that  this  decision  has  any 
bearing  on  the  present  case.   For  the  reasons  I  have  stated,  I  am 
of  opinion  that  the  decision  of  Cave,  J.,  was  correct,  and  that 
this  appeal  must  be  dismissed. 

Fby,  L.J.  Bowen,  L. J.,  has  asked  me  to  deliver  judgment 
next  This  case  turns  upon  the  construction  of  the  memorandum 
in  the  ordinary  Lloyd's  policy  and  policies  framed  in  similar 
terms.  Without  reading  the  memorandum  again,  I  will  say  at 
once  that  the  construction  which  I  put  upon  it  is  that  the  words 
**  warranted  free  from  average  under  three  pound  per  cent.,  unless 
general,"  are  equivalent  to  "  warranted  free  from  particular 
average  imder  three  pounds  per  cent."  The  facts  in  this  case 
were  these.  The  ship  sustained  damage  in  a  storm  to  an  amount 
of  between  300Z.  and  400Z.,  which  was  an  average,  i.e.,  a  partial 
loss,  and  which  would  be  undoubtedly  a  particular  average  loss : 
but  then  the  captain  caused  parts  of  the  rigging  and  sails  to  be 
cut  away,  with  a  view  to  the  safety  of  the  general  enterprise,  that 
is  to  say,  the  preservation  of  the  ship  and  cargo.  That  clearly 
was  a  sacrifice  for  the  benefit  of  the  common  undertaking,  and, 
therefore,  was  what  is  called  a  general  average  loss,  giving  rise 
to  a  general  average  contribution,  but  it  was,  according  to  my 
view,  in  no  sense  a  particular  average  loss.  That  sacrifice  re- 
sulted in  a  loss  to  the  ship  of  12002.  odd,  and  a  proportion  of  it 
amounting  to  4007.  odd  has  been  attributed  to  the  ship.  It  is 
admitted  that,  unless  the  general  average  loss  can  be  added  to 
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1889        the  particular  ayerage  loss  to  the  ship,  the  defendants  must  fail, 

Fbiob  k  Co.  because  the  particular  average  loss  does  not  amount  to  three  per 

Ai  Sbifs'    ^®^^*  ^^  ^be  yalue  of  the  ship.    In  mj  opinion,  the  two  things 

Small      cannot  be  so  added  together.    Though  both  are  called  **average," 

Inbubanob    they  are  essentially  different  things;  the  one  being  a  partial 

'  injury  to  the  ship  by  the  elements,  falling  on  the  ship  itself,  the 

^»  ^•^-  other  being  a  sacrifice  made  voluntarily  in  the  interests  of  the 
common  undertaking.  It  was  urged  upon  us  for  the  defendants 
that  the  underwriters  on  the  Lloyd's  policies  might  have  been 
sued  immediately  after  the  loss  happened  for  the  whole  amount 
of  such  loss,  including  the  damage  arising  from  the  general 
average  sacrifice ;  that  such  loss,  taken  as  a  whole,  was  at  that 
time  an  average  loss  over  three  per  cent.,  and  the  fact  that  there 
might  be  a  right  to  contribution  afterwards  in  respect  of  a  portion 
of  it  did  not  prevent  its  being  such  an  average  loss  at  that  time. 
For  the  reasons  I  have  already  given,  I  do  not  think  that  that 
argument  is  tenable.  Assuming  that  the  plaintiffs  could  have 
sued  the  underwriters  on  the  Lloyd's  policies  for  the  damage 
arising  from  the  general  average  sacrifice,  they  could  only  do  it, 
I  think,  on  the  terms  of  subrogating  those  underwriters  to  their 
own  rights  of  claiming  contribution  on  the  ground  of  general 
average.  Even  if  they  could  have  sued  as  alleged,  the  two  losses 
remain  essentially  distinct  in  their  character  and  origin.  Ac- 
cording to  the  established  practice  of  merchants  and  shipownera 
and  of  underwriters,  the  two  kinds  of  loss  never  could  be  added 
together  as  suggested.  I  regard  the  passages  in  the  books  and 
the  cases,  to  which  the  Master  of  the  Bolls  has  referred,  as  clearly 
shewing  that  general  and  particular  average  losses  cannot  be 
added  together  for  the  purposes  of  the  memorandum,  and  that 
the  practice  in  this  respect  rests  upon  the  fact  that  both  in  their 
origin  and  character  the  two  things  are  essentially  different 

BowEN,  L.  J.  I  am  of  the  same  opinion,  and  I  have  very  little 
to  add.  This  clause  warranting  the  ship  and  goods  free  from 
average  under  a  certain  amount  per  cent,  has  often  been  the  sub- 
ject of  consideration  in  the  courts  and  its  history  is  well  known. 
Whatever  the  exact  reasons  for  its  introduction  may  have  been, 
it  is  obvious  that  the  object  was  to  prevent  small  demands 
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against  underwriters  in  respect  of  small  average  losses.   The  first       1889 
great  decision  which  has  given  shape  to  the  subsequent  decisions  pbiob  &  Oo. 
on  the  clause  was  that  of  Lord  Mansfield  in  Wilson  v.  Smith  (1),    ^^  g^^^^ 
ij?here  it  was  held  that  the  words  *'  unless  general "  were  to  be     Small 
read  as  an  exception^  and  not  as  a  condition,  with  this  conse-    Inbubasob 

quence,  that  the  occurrence  of  a  general  average  loss  was  held       

not  to  entitle  the  assured  to  recover  for  a  particular  average  loss.  "^*°* 
In  the  present  case  we  are  called  on  still  further  to  develop  the 
true  construction  of  the  clause,  the  question  before  us  being 
whether  general  and  particular  average  losses  can  be  added 
together  so  as  to  make  the  underwriters  liable  if  they  together 
amount  to  the  specified  percentage  of  the  value  of  the  subject- 
matter  of  insurance.  It  seems  to  me  that  the  authorities  relied 
on  by  the  Master  of  the  Bolls  and  my  brother  Fry  all  tend  in 
the  same  direction,  and  in  particular  the  case  of  Padelford  v. 
JBoardman  (2)  is  directly  in  point.  I  am  also  satisfied  that  the 
general  practice  of  those  who  have  had  to  deal  with  this  clause 
has  been  not  to  add  the  two  things  together  as  suggested  by  the 
defendants.  In  principle  I  do  not  see  how  they  can  be  so  added 
together,  and  I  think  ihat,  if  we  decided  that  they  could,  we 
should  be  departing  from  the  general  practice  of  those  who  have 
had  to  deal  with  the  matter.  For  these  reasons  I  agree  that  the 
appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Boweliffes  it  Bawle,  for  Lightbound, 

Solicitors  for  defendants:  Wynne,  Holmes,  it  Wynne,  for  H. 
Forshaw  it  Hawkins. 

(1)  d  Burr.  1550.  (2)  4  Mass.  548. 

E.  L. 
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1889  [IN  THE  COURT  OP  APPEAL.] 

Fab.  22. 

iH  SK  MORGAN.     Ex  pabtb  MORGAN. 

Bankruptcy — Ditdaimer — Leasehold  Property  of  Bankrupt — DMaimer  hy 
Trustee — Applioationfor  Vesting  Order — Persona  to  he  served  toUh  Notice — 
Discretion  of  Court^Bankruptey  Act,  1883  (46.  &  47  Fict.  c.  52),  a.  55, 
suihs.  6. 

Upon  an  application  under  sub-s.  6  of  s.  55  of  the  Bankruptcy  Act,  1883,  for 
a  yesting  order  in  relation  to  leasehold  property  of  a  bankrupt,  which  has  been 
disclaimed  by  the  trustee  in  the  bankruptcy,  the  Court  has  a  discretion  te 
direct  which  of  the  persons  entitled  to  apply  for  such  an  order  shall  be  serred 
with  notice  of  the  application,  and,  if  in  the  opinion  of  the  Court,  the  applicant 
has  not  served  all  the  persons  who  ought  to  be  served,  he  may  be  ordered  to  pay 
the  costs  occasioned  by  his  default. 

Until  the  point  left  undecided  in  In  re  FinUy  (21  Q.  B.  D.  475),  as  to  the 
extent  of  the  liability  of  a  mortgagee  by  sub-demise  from  a  bankrupt  under  an 
order  vesting  the  original  lease  in  him,  shall  have  been  decided,  it  will  be  proper 
to  serve  the  lessor  with  notice  of  such  an  application. 

Appeal  against  the  refusal  by  the  registrar  of  an  appUcation, 
under  sub-s.  6  of  s.  55  of  the  Bankruptcy  Act,  1883,  for  a  Testing 
order  in  respect  of  certain  property  comprised  in  a  lease  which 
had  been  disclaimed  by  the  trustee  in  the  bankruptcy  of  M.  C. 
Morgan. 

On  May  21, 1878,  Charles  Baynton,  the  owner  in  fee  of  the 
property,  demised  it  to  John  Morgan  for  a  term  of  twenty-one 
years  from  March  25,  1878.  On  January  3,  1879,  the  lessee 
assigned  the  property  to  J.  B.  Evans  for  the  then  residue  of  the 
term.  On  February  28,  1884,  Evans  assigned  the  property  to 
M.  C.  Morgan  for  the  then  residue  of  the  term,  and  on  April  15, 
1887,  M.  C.  Morgan  mortgaged  the  premises  by  way  of  under-lease 
to  Francis  Ward.  On  September  23, 1887,  M.  C.  Morgan  was 
adjudicated  a  bankrupt  On  November  18, 1887,  the  trustee  in 
the  bankruptcy  obtained  leave  from  the  Court  to  disclaim  the 
bankrupt's  interest  in  the  lease,  and  he  afterwards  executed  a 
disclaimer.  After  the  adjudication  of  bankruptcy  the  lessee 
was  compelled  to  pay  the  rent  of  the  property  to  the  lessor, 
and  he  applied  to  the  Court  for  an  order  that,  unless  the  mort- 
gagee should,  within  seven  days  from  February  2, 1889,  declare 


VOL.  XXIL 


QUEEN'S  BENCH  DIVISION. 


593 


his  option  to  accept  an  order  vesting  in  him  the  demised  pro- 
perty, subject  to  the  same  liabilities  and  obligations  as  the 
bankrupt  was  subject  to  under  the  original  lease  in  respect  of 
the  property  at  the  date  when  the  bankruptcy  petition  was  filed, 
the  mortgagee  should  be  excluded  from  all  interest  in  and  security 
upon  the  property.  The  notice  of  motion  was  served  only  on 
the  mortgagee. 

The  registrar  refused  the  application,  on  the  ground  that 
notice  of  it  ought  to  have  been  served  on  Evans,  the  first 
assignee  of  the  lease. 

The  lessee  appealed. 


1889 


JXBM 

MoBOAir. 

EXPABTB 
MOBOAN. 


Tate  Lee,  for  the  lessee.  The  vesting  order  ought  to  have  been 
made.  There  is  no  reason  why  Evans  should  be  served ;  he  is 
under  no  personal  liability  to  the  lessor.  It  is  believed  that  he  is 
dead,  and  that  he  was  insolvent.  Sub-sect.  6  (1)  of  s.  55  does  not 
make  it  obligatory  to  serve  every  one  who  may  claim  to  have  an 
interest  in  the  property,  or  who  may  be  under  a  liability  in  respect 


(1)  Sect.  56,  8ub-8.  6 :  "  The  Court 
may,  on  application  by  any  person 
either  claiming  any  interest  in  any 
disclaimed  property,  or  under  any 
liability  not  discharged  by  this  Act  in 
respect  of  any  disclaimed  property, 
and  on  hearing  such  persons  as  it 
thinks  fit,  make  an  order  for  the  vest- 
ing of  the  property  in  or  delivery 
thereof  to  any  person  entitled  thereto, 
or  to  whom  it  may  seem  just  that 
the  same  should  be  delivered  by  way 
of  compensation  for  such  liability  as 
aforesaid,  or  a  trustee  for  him,  and  on 
such  terms  as  the  Court  thinks  just ; 
and  on  any  such  vesting  order  being 
made,  the  property  comprised  therein 
shall  vest  accordingly  in  the  person 
therein  named  in  that  behalf  without 
any  conveyance  or  assignment  for  the 
purpose. 

*' Provided  always,  that  where  the 
property  disclaimed  is  of  a  leasehold 
nature,  the  Court  shall  not  make  a 
vesting  order  in  favour  of  any  person 


claiming  under  the  bankrupt,  whether 
as  under-lessee  or  as  mortgagee  by  de- 
mise, except  upon  the  terms  of  making 
such  person  subject  to  the  same  liabi- 
lities and  obligations  as  the  bankrupt 
was  subject  to  imder  the  lease  In  re- 
spect of  the  property  at  the  date  when 
the  bankruptcy  petition  was  filed,  and 
any  mortgagee  or  imder-lessee  de« 
dining  to  accept  a  vesting  order  upon 
such  terms  shall  be  excluded  from  sU 
interest  in  and  security  upon  the  pro- 
perty, and  if  there  shall  be  ho  person 
claiming  under  the  bankrupt  who  is 
willing  to  accept  an  order  upon  such 
terms,  the  Court  shall  have  power  to 
vest  the  bankrupt's  estate  and  interest 
in  the  property  in  any  person  liablo 
either  personally  or  in  a  representative 
character,  and  either  alone  or  jointly 
with  the  bankrupt  to  perform  the 
lessee's  covenants  in  such  lease,  freed 
and  discharged  from  all  estates,  incum- 
brances, and  interests  created  therein 
by  the  bankrupt." 
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^^^        of  it    The  Court  has  a  discretion  as  to  the  persons  to  be  served 

Ih  bb       with  notice  of  the  application.    The  intermediate  assignees  can 

•    have  no  interest.    The  effect  and  operation  of  s.  55  is  shewn  by 

KoBOAx.     Ex  parte  Shilson  (1)  and  In  re  Finley.  (2)    Before  the  registrar  it 

was  contended  that  the  lessor  onght  to  have  been  served,  bnt  he 

has  no  interest  in  the  matter. 

F.  Cooper  WiUia,  for  the  mortgagee.  Evans,  as  assignee  of  the 
term,  onght  to  have  been  served.  The  lessee,  having  been  sned  on 
the  covenants  in  the  original  lease,  is  entitled  to  sne  the  assignee 
on  his  covenant  to  indemnify  him  against  those  covenants.  The 
effect  of  a  vesting  order  might  be  to  release  Evans.  Moreover, 
Evans  might  wish  to  take  a  vesting  order  himself,  and  an  order 
vesting  the  property  in  the  mortgagee  wonld  exclude  him.  Every 
person  who  might  apply  for  a  vesting  order  onght  to  have  an 
opportunity  of  being  heard  on  the  application.  Upon  an  appli- 
cation for  leave  to  disclaim  a  lease,  the  practice  is  to  serve  all 
the  persons  who  have  any  interest  in  the  property.  Ex  parte 
Shibon  (1)  is  distinguishable. 
Yate  Lee,  in  reply. 

Lord  Ebheb,  M.B.  An  application  having  been  made  to  the 
registrar  under  sub-s.  6  of  s.  55  of  the  Bankruptcy  Act,  1883,  for 
an  order  that,  unless  Ward,  a  mortgagee  by  way  of  under-lease 
firom  the  bankrupt,  would  accept  an  order  vesting  the  demised 
property  in  him  in  the  terms  of  that  sub-section,  he  should  be 
excluded  from  all  interest  in  and  security  upon  the  property, 
the  objection  was  taken  that  Evans,  the  first  assignee  of  the 
lease,  was  not  before  the  Court,  and  the  registrar  thereupon 
declined  to  make  the  order.  I  do  not  think  the  point  was 
very  clearly  stated  to  him,  and  I  am  not  quite  certain  what  the 
contention  before  him  was*  If  the  argument  was,  that  it  was 
a  condition  precedent  to  the  making  of  the  order  that  Evans 
should  have  been  served,  that  would  be  one  thing.  If  the  argu- 
ment was,  that  Evans  was  a  person  who  in  the  exercise  of  the 
registrar's  discretion  ought  to  have  been  served,  that  would  be 
quite  another  thing.  If  the  argument  was,  that  service  of  notice 
of  the  application  upon  Evans  was  a  condition  precedent,  it 

(1)  20  Q.  B.  D.  843.  (2)  21  Q.  B.  D.  475.     . 
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i¥oiild  follow,  as  it  seems  to  me,  that  on  snoh  an  application  1889 
every  one  in  the  same  position  as  Evans,  i.e.,  everj  assignee  of  ih  u 
the  lease,  ought  to  be  served.  However  many  assignees  there  J*^"^^' 
may  have  been,  during  however  long  a  period,  everyone  of  them  mobgav. 
must  be  served,  or  the  applicant  must  prove  his  inability  to  serve  LoidUw]MJu 
them.  If  the  argument  was  the  first  of  the  two  which  I  have 
stated,  I  think  it  cannot  be  maintained.  I  do  not  think  it  is  a 
condition  precedent  to  the  making  of  the  order  that  every  person 
who  has  an  interest  in,  or  who  is  under  liability  in  respect  of,  the 
property  should  be  served.  It  seems  to  me  that  the  only  condi- 
tion precedent  is,  that  the  person  against  whom  the  application 
is  made  should  be  served  with  notice  of  it.  When  that  has  been 
done,  I  have  no  doubt  that  the  registrar  has  a  right  to  require 
that  any  other  of  the  persons  who  have  an  interest,  or  who  are 
under  liability,  whom  he  may  think  fit  should  be  served.  If  this 
be  so,  the  applicant  who  serves  only  the  person  against  whom  he 
asks  for  the  order  runs  the  risk  of  having  served  too  few  of  the 
persons  interested,  and  of  having  to  pay  the  costs  occasioned  by 
his  not  having  served  a  sufBcient  number  of  them.  I  think  the 
registrar  would  have  power  to  make  the  applicant  pay  costs, 
if  he  should  think  he  was  in  default  in  this  respect.  I  am  not 
quite  certain  whether  the  registrar  intended  to  decide  that  he 
had  no  jurisdiction,  or  whether  he  meant  to  say  that  under  the 
circumstances  he,  in  the  exercise  of  his  discretion,  thought  that 
Evans  ought  to  have  been  served.  I  think,  however,  that  we  are 
bound  to  consider  that  the  registrar  was  acting  on  the  view 
which  we  hold  to  be  the  right  one,  and  that  he  meant  to  say  that 
in  the  exercise  of  his  discretion  he  thought  it  desirable  that 
Evans  should  be  served.  The  case  cannot  therefore  be  finally 
disposed  of  until  Evans  (or  his  representatives,  if  he  is  dead)  has 
or  have  had  an  opportunity  of  saying  whether  he  or  they  desire 
to  assume  the  liability  under  the  lease.  We  have  settled  the 
terms  of  an  order  (which  my  brother  Bowen  will  read)  which 
we  think  will  do  justice  under  the  circumstances  of  the  case,  and 
will  save  the  parties  unnecessary  expense. 

BowEK,  L.  J.    Sect.  55,  sub-s.  6,  enables  an  application  to  be 
made  for  an  order  vesting  leasehold  property  of  a  bankrupt,  which 
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has  been  disclaimed  by  his  trustee,  in  some  peison.  In  property 
of  that  nature  other  persons  besides  the  applicant  may,  and, 
indeedi  must,  have  an  interest,  or  must  be  under  a  liability  in 
respect  of  it.  Various  persons  are  entitled  under  the  section  to 
apply  for  an  order  vesting  the  property  in  themselves  or  in  some 
one  else.  The  application  may  be  made  by  any  person  either 
claiming  any  interest  in  the  property,  or  under  any  liability  in 
respect  of  it  which  is  not  discharged  by  the  Act 

It  is  obvious  that  in  the  case  of  a  lease  there  may  be  many 
persons  who  claim  to  be  interested  in  the  property,  and  many 
others,  who,  even  if  they  have  no  interest  in  it,  have  come  under 
some  liability  in  respect  of  it.  All  these  persons  have  a  right  to 
compete  for  a  vesting  order,  if  they  desire  it.  Prima  facie  the 
Court  would  not  make  an  order  vesting  the  property  in  one  out 
of  the  class  who  have  a  right  to  apply,  and  who  may  possibly  be 
injured  by  an  order  vesting  the  property  in  some  one  else,  with* 
out  giving  the  other  members  of  the  class  an  opportunity  ol 
being  heard.  But  it  is  obvious  that,  in  the  case  of  a  lease  for  a 
long  term,  if  you  were  to  insist  on  a  rigid  rule  that  every  member 
of  the  class  must  be  served,  the  expense  would  be  enormous,  and 
in  the  result  it  would  be  barren  of  any  fruit,  for  the  great  majc 
rity  of  the  class  would  not  care  a  straw  about  the  matter.  Sub- 
sect.  6  of  sect.  55  says  that  the  Court  may  make  the  order  **  on 
hearing  such  persons  as  it  thinks  fit"  The  registrar  is  entitled 
to  deal  with  the  matter  broadly  and  in  a  business-like  way,  and, 
if  he  sees  that  the  interests  of  any  person  are  likely  to  be  really 
affected  by  the  order,  he  may  say  that  that  person  must  be  served 
with  notice.  If,  on  the  other  hand,  he  thinks  that  the  interest  cl 
any  person  is  merely  technical,  he  may  deal  with  the  matter  in  a 
broader  way,  and  proceed  without  requiring  such  a  person  to  be 
served.  The  applicant  has  to  submit  himself  to  the  discretion  of 
the  registrar.  If  he  omits  to  serve  some  person  who  in  the 
interests  of  justice  ought  to  have  an  opportunity  of  being  heard 
on  the  application,  he  exposes  himself  to  the  risk  of  having 
to  bear  the  costs  resulting  from  his  improvidence.  Up  to  the 
time  when  the  matter  comes  before  the  registrar,  the  applicant  is 
left  free,  but  then  the  registrar  must  exercise  his  discretion  as  to 
the  persons  who  ought  to  be  served.    In  the  present  case  the 
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registrar  thought  that  Evans  ought  to  be  served,  or  that  some 
explanation  should  be  given  of  his  absence.  No  proof  has  been 
given  of  his  death,  and  there  is  no  satisfiEictory  evidence  why  he 
was  not  brought  before  the  Court  It  appears  to  me  that  the 
registrar  was  right  in  thinking  that  Evans  was  entitled  to  compete 
for  a  vesting  order.  I  am  not  quite  sure  whether  the  point  pre- 
sented to  the  registrar  was  the  necessity  or  the  propriety  of  Evans 
being  present.  But  I  think  we  ought  not  to  overrule  the  exer« 
cise  of  the  registrar  s  discretion,  or  to  make  a  vesting  order, 
without  giving  Evans  an  opportunity  of  being  heard.  The  lessor 
also  has  an  interest  in  the  disclaimed  property,  and  he  may  have 
an  interest  in  raising  the  important  point  of  law  which  was  left 
undecided  in  In  re  FirUey  (1),  viz.,  whether  if  an  order  is  made 
vesting  the  property  in  a  mortgagee  by  sub-demise,  the  mort- 
gagee will  be  liable  under  the  original  lease  to  the  same  extent 
as  if  he  had  been  the  original  lessee,  or  only  as  if  he  were  an 
assignee  of  the  original  lease.  It  would,  therefore,  be  prudent 
and  just  that  the  lessor  should  have  an  opportunity  of  being 
heard,  if  he  desires  it 

The  order  which  we  think  will  meet  the  justice  of  the  case  is 
this : — A  vesting  order  in  the  terms  of  the  notice  of  motion.  The 
applicant  to  have  his  costs  in  the  court  below.  No  costs  to  be 
given  of  the  appeal.  The  order  is  not  to  be  drawn  up  for  a 
month.  Notice  is  to  be  given  forthwith  by  the  applicant's 
solicitors  to  the  lessor  and  to  Evans  or,  if  he  is  dead,  to  his 
legal  personal  representative,  if  there  be  any.  An  affidavit  of 
service  of  the  notice,  or  of  the  facts  which  excuse  it,  is  to  be 
lodged  with  the  registrar  within  fourteen  days.  Liberty  will  be 
reserved  to  the  lessor  and  to  Evans,  or  his  personal  representa- 
tive, to  apply  to  this  Court  to  rescind  or  vary  the  order  at  any 
time  before  this  day  month. 


1889 


In  BE 

MOBQAV. 

EXPABTS 
MOBOAN. 

Bowen,  L.J, 


Fby,  L.J.  I  entirely  concur  in  the  proposed  order,  and  I 
agree  in  the  view  of  the  construction  of  s.  55,  sub-s.  6,  which  has 
been  expressed  by  my  learned  Brethren.  It  seems  to  me  plain 
that  the  Court  is  to  determine  what  persons  it  is  necessary  or 
proper  to  have  before  it  as  respondents  to  the  application.    But, 

(1)  21  Q,  B.  D.  476. 
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1889  though  a  discretion  is  yested  in  the  Conrt  as  to  the  persons  who 
Ihbb  are  to  be  serred,  the  nature  of  the  application  indicates  the  peisons 
MoMAv.  fj^j^  whom  the  respondents  are  to  be  selected.  There  are  two 
KoBOAH.  classes — persons  who  claim  an  interest  in  the  property,  aad  per- 
f^^jTIj.  ^OBB  who  haye  come  under  a  liability  in  respect  of  it  Each 
member  of  either  of  those  classes  is  entitled  to  apply  for  a  Test- 
ing order  under  sub-s.  6.  If  one  of  them  applies,  it  is  reasonable 
that  some  or  all  of  his  possible  competitors  should  be  heard 
before  the  Conrt  makes  the  order.  The  Court  has  only  one 
estate  to  giye,  and  can  only  make  one  yesting  order,  and  it 
must  be  careful  not  to  giye  the  property  to  the  person  who 
has  the  worst  claim  to  it.  How  many  of  the  persons  who  might 
make  the  application  should  be  brought  before  the  Court 
must  be  a  matter  for  the  discretion  of  the  Court  in  each  par- 
ticular case.  The  lessor  has  a  possible  interest  in  the  point 
which  was  raised,  but  not  decided,  in  In  re  Fitdey  (1),  or  in  s 
question  which  arises  out  of  that  point.  When  that  point  has 
been  decided  it  may  be  that  the  lessor  can  be  dropped  out 
altogether  from  the  number  of  possible  competitors  for  a  yesting 
order.  But  the  number  of  persons  who  are  to  be  seryed  in  any 
case  must  be  in  the  discretion  of  the  Court.  It  must  be  taken 
that  the  registrar  held  that  Eyans  was  included  among  the  pe^ 
sons  entitled  to  apply  for  the  order,  and  that  it  was  desimble 
that  he  should  be  seryed  with  notice  of  the  application.  I  think 
the  lessor  ought  also  to  be  seryed. 

LoBD  EsHEB,  M.B.  It^  follows  from  our  decision  that,  until 
the  point  raised  in  In  re  Finley  (1)  has  been  decided,  it  will 
always  be  prudent  to  serye  the  lessor  with  notice  of  an  application 
of  this  kind. 

Order  of  registrar  varied. 

Solicitors  for  appellant :  D.  Janes  i&  Linnett. 
Solicitor  for  respondent :  /.  J.  Chapman. 

(1)  21  Q.  B.  D.  476. 

W^.   Li.  C» 
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[IN  THE  COUET  OF  APPEAL.]                                          1889 
TOMEINS  AKD  AsoTHBE  V.  JONES.  


County  Court— 'Oity  of  London  Court — Jurtsdiction^Hereditamenis — Lease- 
hold Froperty-^Couwty  Courts  Act,  1888  (61  ib  62  Viet.  c.  43),  s.  66. 

By  8.  66  of  the  County  Courts  Act,  1888,  except  as  in  this  Act  provided, 
the  Court  shall  not  have  cognizance  of  any  action  **  in  which  the  title  to  any 
corporeal  or  incorporeal  hereditaments  shall  he  in  question;"  and  hy  s.  60 
jurisdiction  is  given  to  try  such  actions  where  neither  the  value  of  the  here- 
ditaments in  dispute,  nor  the  rent  thereof,  shall  exceed  60^.  by  the  year. 

Where  the  defendant  disputed  the  plaintiffs'  title  to  houses  held  by  them 
under  leases  for  years,  and  exceeding  the  specified  yearly  value : — 

Hdd,  that  the  title  to  "  hereditaments  "  was  in  question  within  the  meaning 
of  s.  66,  and  therefore  that  the  county  court  had  no  jurisdiction  to  try  the 
action. 

Appeal  from  a  decision  of  the  Queen's  Bench  Division. 

The  action  was  brought  in  the  City  of  London  Court,  and  the 
pIainti£Es'  claim  was  for  two  quarterly  instalments  of  an  annuity 
of  1001.,  less  income  tax,  alleged  to  be  due  from  the  defendant 
under  an  agreement  of  May,  16,  1885,  made  between  the  de- 
fendant and  the  plaintiffs. 

By  that  agreement  the  defendant  agreed  to  pay  during  the 
joint  lives  of  the  plaintiffs,  and  during  the  life  of  the  survivor  of 
them,  an  annuity  of  1002.,  payable  quarterly  in  advance,  and  in 
consideration  thereof  (inter  alia)  the  plaintiffs  agreed  to  assign 
to  the  defendant  certain  houses  held  by  them  under  leases  for 
terms  of  years,  and  the  agreement  provided  that  the  payment  of 
the  annuity  should  be  expressly  subject  to  the  plaintiffs'  titles 
to  the  leasehold  properties  being  satis&ctorily  made  out. 

In  his  statement  of  defence  the  defendant  pleaded,  in  sub- 
stance, that  the  plaintiffs'  title  to  the  leasehold  properties  had 
not  been,  and  could  not  be,  satisfactorily  made  mit,  and  there-, 
fore  that  he  was  not  liable  to  pay  the  annuity. 

The  defendant  applied  at  chambers  for  a  certiorari  to  remove 
the  action  from  the  City  of  London  Court  to  the  High  Courts  on 
the  ground  that  the  title  to  corporeal  hereditaments  was  in  ques- 
tion within  the  meaning  of  s.  56  of  the  County  Courts  Act, 


V, 
JONSS. 
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1889  1888  (1),  and  his  affidayit  stated  that  the  trial  of  the  questions  in 
ToMKiKs  ""  dispute  in  the  action  would  involve  the  trial  of  the  title  to  the 
leasehold  properties^  of  which  the  annual  value  exceeded  501. 

A  master  having  made  an  order  for  a  certiorari,  Mathew,  J.,  in 
chambers  rescinded  that  order.  The  defendant  then  appealed 
to  a  Divisional  Court  (Lord  Coleridge,  C.J.,  and  Hawkins,  J.), 
who,  being  of  opinion  that  the  question  of  title  was  bona  iSde 
intended  to  be  raised  in  the  action,  rescinded  the  order  of 
Mathew,  J.,  and  restored  the  master's  order. 

The  plaintiffs  appealed. 

Pym  YecUman,  for  the  appellants.  The  leaseholds  assigned  by 
the  agreement  of  May  16, 1885,  are  not  "  hereditaments  "  within 
s.  56.  An  hereditament  is  that  which  goes  to  the  heir  and  not 
to  the  executors.  In  Uoydj.  Jones  (2)  Wilde,  C.J.,  said :  "  Here- 
ditament is  defined  in  the  text-books  of  authority  to  signify '  all 
such  things,  whether  corporeal  or  incorporeal,  which  a  man  may 
have  to  him  and  his  heirs  by  way  of  inheritance,  and  which,  if 
they  be  not  otherwise  bequeathed,  come  to  him  which  is  next  of 
blood,  and  not  to  the  executors  or  administrators  as  chattels 
do.  The  order  for  a  certiorari,  therefore,  ought  not  to  have  been 
made. 

Joseph  Walton,  for  the  respondent.  ^  Hereditaments  *'  include 
land.    Here  the  plaintiffs*  title  to  land  is  in  dispute ;  and  it 

(1)  Sect.  56 :  "  All  personal  actions  to  the  Court  in  actions  of  ejectment, 

where  the  debt,  demand,  or  damage  and  actions  in  which  the  title  to  any 

claimed  Is  not  more  than  fifty  pounds,  corporeal     or   incorporeal    heredita- 

whether  on  balance   of  account   or  ment  shall  be  in  question,  "where 

otherwise,  may  be  commenced  in  the  neither  the  value  of  the  lands,  tene- 

court;  and  all  such  actions  shall  be  ments,  or  hereditaments  ^ in  dispute, 

heard  and  determined  in  a  summary  nor  the  rent  payable  in  respect  thereof, 

way  according  to  the  provisions  of  shall  exceed  the  sum  of  60^.  by  the 

this  Act:  Provided  always  that,  ex-  year." 

cept  as  in  this  Act  provided,  the  Court  By  s.  185 :  "  The  judge  and  officers 
shall  not  have  cognizance  of  any  of  the  City  of  London  Court  shall  re- 
action of  ejectment,  or  in  which  the  spectively  have  and  exercise  the  like 
title  to  any  corporeal  or  incorporeal  jurisdiction,  power,  and  authority  in 
hereditaments,  or  to  any  toll,  fair,  all  respects,  except  the  power  of  ap- 
market,  or  franchise,  shall  be  in  ques-  pointing  oflScers,  as  are  for  the  time 
tion,  or  for  any  libel  or  slander,  or  for  being  possessed  and  exercised  by  the 
seduction,  or  breach  of  promise  of  judge  and  officers  respectively  of  a 
marriage."  county  court." 

By  SP.  59  and  60  jurisdiction  is  given  (2)  6  C.  B.  81 . 
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makes  no  difference  that  the  interest  claimed  in  the  land  is  a        1889 
leasehold  interest :  Chew  v.  Eolroyd.  (1)  Tomkiks 

Pym  Yeatman  replied.  j^J"^ 

LoBD  EsHEB,  M.B.    In  this  case  the  question  is  whether  an 
application  for  a  certiorari  to  remove  the  action  from  the  City  of 
London  Conrt  to  the  High  Court  ought  to  be  granted.    It  is 
said  by  the  defendant,  who  is  the  applicant,  that  the  City  of 
London  Court  had  no  cognizance  of  the  action.    The  question, 
therefore,  is  not  one  of  discretion,  but  of  law.    Sect.  56  of  the 
Connty  Courts  Act^  1888,  provides  that  the  county  court  '^  shall 
not  have  cognizance  of  any  action  of  ejectment,  or  in  which  the 
title  to  any  corporeal  or  incorporeal  hereditament  shall  be  in 
question ; "  and  it  is  said,  on  behalf  of  the  plaintiffs,  that  the 
title  to  a  corporeal  or  incorporeal  hereditament  is  not  in  question, 
because  the  only  title  which  is,  or  can  be,  in  question  in  the 
action  is  the  title  to  leasehold  property,  and  that  a  leasehold 
interest  in  land  is  not  a  hereditament.    The  proviso  in  s.  56  in 
the  first  place  specifies  ^  any  action  of  ejectment "  as  an  action  of 
which  the  Court  shall  not  have  cognizance.    Now  an  action  of 
ejectment  is  an  action  to  recover  possession  of  land,  and  the 
proviso  then  goes  a^ay  from  the  right  to  possession  and  deals 
with  title : — ''or  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  be  in  question."    It  is  obvious  that  amongst 
corporeal  hereditaments  land  must  be  included,  otherwise  the 
county  court  could  not  try  an  action  to  recover  the  possession  of 
land,  though  it  could  try  an  action  in  which  the  question  in  dis- 
pute was  the  title  to  land.    I  think  it  is  clear  that  the  word 
''  hereditament "  is  meant  to  include  land ;  and  if  so,  the  title  to 
land  is  in  question  in  the  present  case,  though  the  interest  in 
land  which  is  in  dispute  is  a  leasehold  interest.    I  am  satisfied, 
looking  at  the  pleadings  and  the  affidavits,  that  there  is  a  bona 
fide  intention  to  raise  the  question  of  title  here ;  and  I  am  of 
opinion  that  the  application  for  a  certiorari  ought  to  be  granted. 

BowEN,  L. J.    In  this  case  the  defendant  alleges  that  he  is 

entitled  to  a  certiorari,  because  the  action  is  one  in  which  the 

title  to  a  corporeal  hereditament  will  be  in  question  within  the 

(1)  8  Ex.  249. 
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1889  meaning  of  s.  56  of  the  County  Courts  Act,  1888.  The  plaintifis 
ToMKiNs  object  on  the  ground  that  the  title  to  a  hereditament  cannot  be 
Jom.  ^^  question,  because  a  leasehold  interest  in  land  is  not  a  heredita- 
ment inasmuch  as  it  does  not  descend  to  a  man's  heir.  But  to 
my  mind  that  is  not  the  true  construction  of  the  word  **  heredita- 
ment "  as  used  in  the  section.  That  word  is  not  used  as  describ- 
ing the  quantum  of  interest  in  the  subject-matter,  but  as 
describing  the  subject-matter  itself,  namely,  the  land.  You  haye 
the  exclusion  of  the  jurisdiction  in  actions  of  ejectment  where 
the  right  to  possession  of  land  is  in  question,  and  I  cannot  think 
the  statute  meant  only  to  exclude  jurisdiction  in  such  actions, 
and  to  leave  jurisdiction  where  the  title  to  land  was  in  question. 
I  think  the  term  "  hereditaments "  clearly  includes  land,  and 
this  view  is  strongly  supported  by  observing  the  way  in  which 
that  term  is  used  in  ss.  59,  60,  and  61.  That  construction  is  not, 
I  think,  contrary  to  any  authority.  Lord  Coke  says, ''  Whatso- 
ever may  be  inherited  is  an  hereditament,  be  it  corporeal  or 
incorporeal,  real  or  personal,  or  mixed,"  Co.  Litt.  6  a.  In  Chew 
Y.Holroyd  (1)  Parke,  B.,  said:  '^ The  word  'hereditament'  merely 
defines  the  nature  of  the  thing  itself."  In  Lloyd  v.  Jones  (2) 
Wilde,  C.  J.,  used  some  wide  expressions,  but  no  question  of  the 
title  to  a  hereditament  arose,  or  could  arise,  in  that  case.  The 
right  claimed  was  a  right  of  fishery  in  certain  waters,  and  such  a 
right  clearly  was  not  a  hereditament.  In  Moor  v.  Denn  (3)  it 
was  said,  with  respect  to  the  word  '^  hereditament : "  '^  The  settled 
sense  of  that  word  is  to  denote  such  things  as  may  be  the  subject- 
matter  of  inheritance,  but  not  the  inheritance  itself." 

I  agree  in  thinking  that  the  question  of  title  is  bona  fide 
intended  to  be  raised  here.  I  am  of  opinion  that  this  appeal 
should  be  dismissed. 

Fby^  L.  J.    I  am  of  the  same  opinion. 

Appeal  dimnissdd. 

Solicitor  for  appellant :  D.  E.  Chandler. 

Solicitors  for  respondents :  Bum  &  Berridge,  for  Bamsden, 

8ykes,  dk  Bamsden,  Hvddersfidd.  * 

W.  A. 
(1)  8  Ex.  249.  (2)  6  C.  B.  81. 

(3)  2  Bob.  &  PuL  247. 
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THB  QUEEN  v.  THE  TREASURER  OP  THE  COUNTY  OF  KENT.        .    1889 

Feb.  8. 
Justices — County  Treasurer — Churchtoardens  and   Overseers — Order  to  pay — : 

Ea^penses  of  Burial  of  Bodies  cast  on  Shore  from  the  Sea —  Validity  of  Jus* 

tieee  Order—AB  Geo.  3,  c  76. 

By  48  Geo.  3,  c.  75,  s.  1,  the  churchwardens  and  overseers  of  any  parish  in 
which  any  dead  human  body  shall  be  found  cast  on  shore  by  the  sea  are  required 
to  cause  the  same  forthwith  to  be  removed  to  some  convenient  place,  and  with 
all  convenient  speed  to  be  decently  interred  in  the  burial-ground  of  such 
pariah.  By  s.  6  the  churchwardens  shall  pay  all  necessary  and  proper  costs 
and  expenses  which  shall  be  incurred  in  or  about  the  execution  of  the  Act ; 
and  by  s.  6  any  justice  of  the  peace  for  the  county  or  place  in  which  such  body 
shall  have  been  so  removed  or  buried  may,  by  writing  under  his  hand,  order 
the  coimty  treasurer  to  pay  to  the  churchwardens  and  overseers  such  simis  of 
money  for  their  costs  and  expenses  in  or  about  the  execution  of  the  Act  (after 
the  same  shall  have  been  didy  verified  on  oath)  as  to  the  justice  shall  seem 
reasonable  and  necessary. 

A  justice's  order,  made  imder  s.  6,  after  stating  that  he  had  inquired  into  and 
ascertained  on  oath  the  costs  and  expenses,  amounting  to  IZ.  6s.,  incurred  by 
the  churchwardens  and  overseers  by  reason  of  a  dead  human  body  having  been 
found  and  brought  on  to  the  shore  within  their  parish,  directed  the  county 
treasurer  to  pay  to  them  the  said  sum  of  11.  Ss.,  according  to  the  48  Geo.  3, 
c75:— 

Hdd^  that  the  order  was  bad,  because  it  did  not  shew  that  the  expenses  in 
question  were  proper  and  necessary  expenses  incurred  in  or  about  the  execution 
of  the  Act,  and  therefore  did  not  sufficiently  state  facts  to  shew,  or  from  which 
it  could  be  inferred,  that  the  justice  had  jurisdiction  to  make  it. 

Bui^Ey  obtained  by  the  churchwardens  and  oyeiseeis  of  the  poor 
of  the  parish  of  Woolwich,  calling  upon  the  treasurer  of  the 
county  of  Kent  to  shew  cause  why  a  mandamus  should  not  issue 
directing  him  to  pay  to  them  certain  sums  of  money  under  orders 
made  by  thie  stipendiary  magistrate  of  the  Woolwich  Police 
Court. 

On  June  2,  I8889  the  magistrate  made  eight  orders  under 
48  Geo.  3,  c.  75,  as  amended  by  49  Vict.  c.  20  (1),  each  of  those 
orders  being  in  the  following  form : — 

(1)  The  statute  48  Geo.  3,  c.  75,  or  otherwise.  By  s.  1  the  church- 
nukkes  prorision  for  the  interment  wardens  and  overseers  for  the  time 
in  churchyards  or  parochial  burying-  being  of  any  parish  in  which  any  such 
grounds  of  dead  human  bodies  cast  on  body  shall  be  found,  thrown  in,  or 
shore  from  the  sea  in  cases  of  wreck     cast  on  shore  from  the  sea,  shall,  and 

2  T  2  2 
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1889        "  To  the  Treasurer  of  the  County  of  Ketlt 


Thx  Quksbtj  '*  I»  Bobert  Henry  Bullock  Marsham,  Esq.,  one  of  the  magis- 
'J*BBABUBEB  *^t®8  of  tho  county  of  Kent,  haying  inquired  into  and  asoer- 
OF  GousTT  tained  on  oath  the  payments,  costs,  and  expenses,  amounting  to 
11.  59.,  incurred  by  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  of  Woolwich,  in  the  said  county,  by  reason  of  a  dead 
human  body  haying  jbeen  found  in  the  Biyer  Thames  within  the 
aforesaid  parish,  and  where  the  tide  ebbs  and  flows,  and  brought 
on  to  the  shore  thereof,  within  the  aforesaid  parish,  on  the  9tk 
day  of  February,  1887,  do  hereby  order  you  forthwith  on  sight 
hereof  to  pay  unto,"  &c.  (setting  out  the  names),  ^  churchwardens 
and  oyerseers  of  the  poor  of  the  before-mentioned  parish,  the  said 
sum  of  11.  55.,  according  to  an  Act  passed  in  the  48th  year  of  the 
reign  of  his  late  Majesty  King  Greorge  the  3rd,  chapter  75,  as 
amended  by  49  Yict  c.  20,  and  the  same  shall  be  allowed  you  in 
your  accounts.    Giyen/'  &c. 


they  are  thereby  required,  upon  notice 
that  any  such  body  has  been  so  thrown 
in  or  cast  on  shore,  and  is  lying  within 
the  bounds  of  their  parish,  "  to  cause 
the  same  to  be  forthwith  removed  to 
some  convenient  place,  and  with  all 
convenient  speed  to  cause  such  body 
....  to  be  decently  interred  in  the 
burial-ground  of  such  parish,  so  that 
the  expenses  attending  on  such  burial 
do  not  exceed  the  sum  which  at  that 
time  is  allowed  in  such  parish  for  the 
burial  of  any  person  or  persons  buried 
at  the  expense  of  such  parish." 

By  8.  6,  '*  All  necessary  and  proper 
payments,  costs,  charges,  and  expenses 
which  shall  be  made  or  incurred  in  or 
about  the  execution  of  this  Act,  shall 
be  made  and  paid  by  the  churchwarden 
or  churchwardens,  overseer  or  over- 
seers, ....  for  the  time  being,"  &c. 

Sect  6:  "And  for  the  purpose  of 
re-imbursing  him  or  them  all  such  pay- 
ments, costs,  charges,  and  expenses, 
....  it  shall  and  may  be  lawful  to 
and  for  any  one  justice  of  the  peace 
for  the  county  or   place  •  ...  in 


which  any  such  body  or  bodies  shsl) 
have  been  so  removed  and  buried  ts 
aforesaid,  by  any  writing  under  his 
hand,  to  order  and  direct  the  treasurer 
for  such  county  to  pay  such  sum  or 
sums  of  money  to  such  churchwarden 
or  churchwardens,  overseer  or  over- 
seers, ....  for  his  or  their  costs  aod 
expenses  in  or  about  the  execution  of 
this  Act  (after  the  same  shall  hare 
been  duly  verified  on  oath)  as  to  the 
said  justice  shall  seem  reasonable  sod 
necessary;  and  such  treasurer  shall 
and  he  is  hereby  authorised  and  re- 
quired forthwith  to  pay  the  sum  or 
sums  of  money  so  ordered  and  directed 
to  be  paid  to  the  person  or  persons 
empowered  to  receive  the  same;  and 
such  treasurer  shall  be  aUowed  the 
same  in  his  accounts." 

By  49  &  50  Vict.  c.  20,  the  proTi- 
sions  of  48  Geo.  3,  c.  75,  are  extended 
to  cases  in  which  bodies  have  been 
cast  on  shore  from  any  tidal  riven  or 
navigable  waters,  and  to  all  bodies 
found  floating  or  sunken  in  any  such 
waters  and  brought  to  the  shore. 
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The  treasurer  having  declined  to  pay  the  sums  mentioned  in        18S9 
the  orders,  this  role  was  obtained.  TemQukksT 

Tbiasubib 

Meadows  White,  Q.C.  (H.  BueeeU,  with  him),  for  the  treasurer  of   o'  County 

OF  Kbht* 

the  county  of  Kent,  shewed  cause.  The  treasurer  is  not  bound 
to  obey  these  orders  of  the  magistrate.  They  are  all  in  the  same 
form,  and  taking  the  first  for  the  purposes  of  the  argument,  it  is 
had  because  it  does  not  shew  on  the  (ace  of  it  that  the  sum  of 
I Z.  5s.  is  in  respect  of  expenses  incurred  in  the  execution  of  the 
Act  48  Geo.  3,  c.  75.  It  does  not  state  that  they  were  so  in- 
Hsuzred,  nor  does  it  describe  the  expenses  except  by  saying  that 
they  were  incurred  ''by  reason  of  a  dead  human  body  haying 
been  found  in  the  Biyer  Thames  and  brought  on  shore " ;  s.  8 
^lows  58.  only  to  be  paid  to  the  person  who  finds  the  body,  and 
the  only  other  matters  in  respect  of  which  the  churchwardens 
and  overseers  are  authorized  to  incur  expenses  are  those  speci- 
fied in  s.  I,  namely,  the  removal  of  the  body  to  some  convenient 
place,  and  its  interment  by  them  in  the  burial-ground  of  the 
parish.  The  law  is  correctly  stated  in  Bum's  Justice,  30th  ed., 
vol.  3,  p.  1109,  as  follows :  **  It  must  expressly  appear  on  the 
face  of  the  order  that  the  justices  had  jurisdiction  to  make  it ; 
and  the  facts  raising  such  jurisdiction  should  be  shewn,  or  it  will 
be  bad." 

This  order  does  not  satisfy  those  requirements.  There  is 
nothing  on  the  face  of  it  to  shew  that  the  magistrate  had  juris- 
diction to  make  it. 

[He  was  stopped.] 

ChanneU,  Q.0,,  and  H.  A,  Forman,  for  the  churchwardens  and 
overseers  of  the  parish  of  Woolwich,  supported  the  rule.  The 
order  is  good.  It  states  that  the  magistrate  has  inquired  into 
and  ascertained  on  oath  the  expenses  in  question,  and  by  s.  6  the 
duty  of  ascertaining  whether  the  expenses  have  been  incnrred  in 
the  execution  of  the  Act,  and  of  assessing  them,  is  cast  upon  the 
magistrate,  and  the  conclusion  at  which  he  arrives  cannot  after- 
wards be  questioned.  It  is  not  necessary  to  state  in  the  order 
that  the  place  within  which  the  body  has  been  removed  and 
buried  is  a  place  within  the  jurisdiction  of  the  magistrate.  The 
words  in  s.  6,  *^  it  shall  be  lawful  for  any  one  justice  of  the  peace 
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1889  for  the  county  or  place  in  which  such  body  shall  have  been  so 
tctQuwiT  removed  and  buried  as  aforesaid/'  are  only  meant  to  be  descrip- 
Tbbasubvb  *^^®  ^^  *^®  magistrate.  They  do  not  impose  a  condition  prece- 
0F(^imTT   dent  to  the  right  to  re-imbnrsement.     The  order  sufficiently 

OF  aMST,       ,        , 

indicates  that  the  expenses  have  been  incurred  in  the  execution 
of  the  Act  by  the  words  at  the  end,  **  according  to  an  Act  passed," 
&c.  The  form  of  order  given  in  Oke's  Magisterial  Formulist, 
6th  ed.,  p.  146,  is  substantially  the  same  as  that  which  has  been 
used  here. 

Denmak,  J.  I  am  of  opinion  that  we  must  decide  this  case 
upon  the  point  taken  that  the  magistrate's  order  is  bad  upon  the 
face  of  it.  I  do  not  think  it  desirable  to  give  bu  opinion  upon 
the  further  point  of  law  upon  which  the  parties  wish  us  to 
decide,  because  if  we  allow  a  bad  order  to  stand  other  similar 
bad  orders  are  likely  to  be  made.  As  the  parties  do  not  desize 
that  a  return  to  the  mandamus  should  be  made  and  placed  upon 
the  record,  we  must  give  our  judgment  in  the  matter  now.  I  am 
of  opinion  that  we  ought  not  to  allow  the  mandamus  to  go,  on 
the  ground  that  the  order  does  not  state  on  the  face  of  it  facts 
which  shew  that  the  magistrate  had  jurisdiction  to  make  it  I 
agree  with  the  statement  of  the  law  cited  by  Mr.  Meadows  White 
from  Bum's  Justice ;  every  order  of  justices  must  state  enough 
to  shew  the  person  affected  by  it  that  it  is  based  upon  some  good 
legal  ground.  Here  the  ground  upon  which  it  is  said  that  the 
treasurer  is  bound  to  pay  to  the  churchwardens  and  overseeis  the 
sum  named  in  the  order,  is  that  they  have  expended  money  under 
48  Geo.  3,  c.  75.  I  think  the  order  must  state  at  least  enough  to 
shew  that  the  matters  in  respect  of  which  it  is  made  are  matteis 
which  come  within  the  Act.  That,  in  my  opinion,  is  not  sufS- 
ciently  done  by  stating  merely  that  the  sum  named  is  payable 
under  the  Act. 

But  this  order  does  not  even  go  so  far  as  that ;  it  only  directs 
the  churchwardens  and  overseers  to  pay  "  the  said  sum  of  II.  5s* 
according  to  an  Act  passed  in  the  48th  year  of  the  reignof  his  late 
Majesty  King  George  the  3rd,  c.  75."  Of  themselves,  those  words 
are  certainly  not  sufficient.  One  is  compelled  to  look  back  to 
see  in  respect  of  what  matter  the  expense  of  IL  Ss.  was  incuired. 
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The  order  states  that  it  was  incurred  *'  by  reason  of  a  dead  human       1889 
body  having  been  found  in  the  Biyer  Thames,  within  the  aforesaid  tdQuebiT^ 
parish,  and  where  the  tide  ebbs  and  flows,  and  brought  on  to  the   xbxmIdbeb 
shore  thereof  within  the  aforesaid  parish."    One  is  left  to  guess    o'  Oovixnc 

how  the  expense  was  incurred.    For  anything  that  appears  in        ' 

the  order  it  might  have  been  incurred  in  washing  the  body,  tele- 
graphing to  the  relatives,  or  in  many  other  ways.  As  to  the 
statement  that  it  was  incurred  by  reason  of  the  body  being 
brought  to  shore,  the  Act  does  not  provide  for  payment  of  the 
expense  of  bringing  a  body  to  shore.  I  do  not  think  that  the 
order  states  on  the  face  of  it  facts  which  shew  that  the  expenses 
were  incurred  in  or  about  the  execution  of  the  Act.    We  were 

ft 

referred  to  the  form  given  in  Oke's  Magisterial  Formulist,  but 
when  you  look  at  that  form,  assuming  it  to  be  a  good  one,  it 
tells  distinctly  against  the  contention  that  this  order  is  good. 
It  differs  from  the  form  of  this  order  in  two  respects;  first, 
because  it  adds  an  account  of  the  expenses,  which  account 
would  shew  how  they  had  been  incurred ;  and,  secondly,  it  states 
that  the  body  has  been  buried  in  the  parish,  which  is  one  of  the 
things  the  Act  contemplates. 

I  am  of  opinion  that  we  ought  to  discharge  the  rule  for  a 
mandamus.  The  parties  must  obtain  a  further  and  better  order 
before  we  can  discuss  the  other  questions  which  they  wish  to 
raise. 

Hawkins,  J.  I  am  of  the  same  opinion.  I  do  not  desire  to 
discuss  the  main  question  upon  which  our  decision  is  required, 
namely,  whether  the  order  is  bad  because  it  does  not  shew  that 
the  body  was  buried  in  the  parish.  But  other  objections  are 
taken  to  the  order,  and  I  do  not  think  they  are  trifling  objec- 
tions, or  mere  matters  of  form.  I  take  it  to  be  clear  law  that 
every  order  of  magistrates  ought  to  shew  on  the  face  of  it  fftcts 
from  which  the  jurisdiction  to  make  the  order  can  be  inferred. 
It  is  not  enough  to  leave  people  to  guess  whether  or  not  the 
magistrate  had  jurisdiction.  In  the  present  case  it  was  argued 
that  no  jurisdiction  is  shewn  by  what  is  stated  on  the  face  of  the 
order.  S^.  6  of  48  Geo.  3,  c.  75,  enabled  a  justice  of  the  peace 
for  the  ''  county  or  place,  &c.,  in  which  any  such  body  or  bodies 


608  QUEENS  BENCH  DIVISION.  VOL.  XXIL 

1889  shall  have  been  so  removed  and  bnried  as  aforesaid/'  to  order 
ThsQueeh^  the  treasurer  to  pay  the  expenses  to  the  churchwardens  and 
Tbsasubeii  overseers.  Mr.  Channell  argued  that  the  words  **  county  or  place 
OF  County    in  which  any  such  body  or  bodies  shall  have  been  so  removed 

OF  KXNT.  ^ 

and  buried  as  aforesaid  "  were  merely  descriptive  of  the  justice 

who  was  to  make  the  order.  I  do  not  think  so.  Justices  are 
usually  described  in  Acts  of  Parliament  as  justices  of  the  peace 
for  the  particular  county  or  borough  in  which  they  have  juris- 
diction. In  this  order  there  is  no  suggestion  that  the  body  was 
buried  within  the  jurisdiction  of  the  magistrate  who  made  tbe 
order.  It  is  also  open  to  another  serious  objection.  By  s.  5  all 
necessary  and  proper  costs,  charges,  and  expenses  ^  which  shall  be 
made  or  incurred  in  or  about  the  execution  of  this  Act,*'  shall  be 
made  and  paid  by  the  churchwardens  and  overseers ;  and  by  a  6, 
for  the  purpose  of  re-imbursing  him  or  them  ''  all  such  payments, 
costs, :  changes,  and  expenses ''  the  magistrate  may  make  the 
order  on  the  treasurers  to  repay  the  churchwardens  and  overseen. 
The  words  ^'  such  payment,  costs,  charges,  and  expenses  "  is  8. 6 
refer  to  the  costs,  charges,  and  expenses  ^incurred  in  or  aboat 
the  execution  of  this  Act "  which  are  mentioned  in  s.  5.  This 
order  nowhere  states  that  the  expenses  in  respect  of  which  the 
treasurer  is  directed  to  pay  the  sum  named  in  it  were  expenses 
incurred  in  the  execution  of  the  Act,  nor  does  it  anywhere  state 
that  they  were  expenses  necessarily  and  properly  so  incurred. 
It  is  clear  that  the  Act  does  not  intend  that  the  order  to  pay 
may  be  made  in  respect  of  every  expenditure  made  in  or  aboat 
the  finding  of  a  dead  body.  Sect.  1  states  what  the  church- 
wardens and  overseers  shall  do  where  a  body  has  been  cast  on 
shore  and  is  lying  within  the  bounds  of  their  parish*  They  are 
to  **  cause  the  same  to  be  removed  to  some  convenient  place,  and 
with  all  convenient  speed  to  cause  such  body  to  be  decently 
itterred  in  the  burial  ground  of  such  parish,  so  that  the  expenses 
do  not  exceed  the  sum  which  at  that  time  is  allowed  in  snch 
parish  for  the  burial  of  persons  buried  at  the  expense  of  the 
parish/'  Now  this  order  states  that  the  magistrate  having 
inquired  into  and  ascertained  on  oath  the  expenses,  amonnt- 
ing  to  11.  58.,  incurred  **  by  reason  of  a  dead  human  body 
having  been  found  in  the  Biver  Thames  within  the  aforesaid 
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parish,  and  where  the  tide  ebbs  and  flows,  and  brought  on  to  the  1889 
shore  thereof,  within  the  aforesaid  parish " — ^there  is  not  one  thbQuxih 
word  there  to  shew  or  imply  that  the  expenses  were  proper  and  XBKiSuBBB 
necessary  expenses  incurred  in  or  about  the  execution  of  the  Act 
— the  order  proceeds  to  order  the  treasurer  forthwith  on  sight 
hereof  to  pay  to  the  churchwardens  and  overseers  the  said  sum 
cf  12.  55.,  according  to  an  Act  passed  in  the  48th  year  of  Geo.  3, 
c  75.  In  effect,  the  order  says,  '*  because  I  have  inquired  into 
the  expenses  incurred  by  the  churchwardens  and  overseers,  which 
expenses  I  do  not  find  to  have  been  incurred  under  the  Act^ 
therefore  I  order  you  to  pay  them  to  the  churchwardens  and 
overseers."  The  order  may  be  enforced  by  indictment,  and  I  am 
of  opinion  that  in  it  the  jurisdiction  of  the  magistrate  ought  to 
be  stated,  or  &cta  should  be  stated  from  which  an  inference  can 
be  drawn  by  those  who  have  to  execute  it  that  the  expenses  have 
been  incurred  in  the  execution  of  the  Act,  so  as  to  give  the 
magistrate  jurisdiction.  I  do  not  think  that  the  words  "  accord- 
ing to  an  Act  passed  "  &c.,  cure  the  defect.  It  is  not  enough  to 
refer  generally  to  the  Act.  Facts  to  shew  jurisdiction,  or  from 
which  it  can  be  inferred,  must  be  stated.  They  are  not  so  stated 
in  this  order,  and  I  am  of  opinion,  therefore,  that  it  is  bad,  and 
that  this  rule  must  be  discharged. 

Bule  discharged. 


Solicitors  for  the  treasurer :  Palmer  dt  Bully  for  Seudamore  db 
Brefinan^  MatdsUme. 

Bolicitor  for  the  churchwardens  and  overseers:  Edwin 
Hughes. 

W.A 
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1889  [IN  THE  COUBT  OF  APPEAL.J 

Mard^  18. 


DAY  Ain>  Anotheb  v,  MoLEA  Ain>  Akotheb. 

Accord  and  Satisfaction — Cheque  sent  in  Satisfaction  of  Claim — Betention  of 

Cheque  on  Account, 

The  plaintiffs  haying  made  a  claim  against  the  defendants  for  a  sum  of 
money  as  damages  for  breach  of  contract,  the  defendants  sent  a  cheque  for  a 
less  amount,  stating  that  it  was  in  full  of  all  demands.  The  plaintiffs  kept  the 
cheque,*  stating  that  they  did  so  on  account,  and  brought  an  action  for  the 
balance  of  their  claim : — 

jffeld  (afiSrming  the  judgment  of  Charles,  J.),  that  keeping  the  cheque  was 
not»  as  a  matter  of  law,  conclusive  that  there  was  an  accord  and  satisfaction  of 
the  claim,  but  that  it  was  a  question  of  fact  on  what  terms  the  cheque  was 
kept. 

Appeal  from  the  judgment  of  Charles,  J.,  at  the  trial  of  the 
action  without  a  jury. 

The  action  was  brought  to  recover  damages  for  breach  of 
contract.  The  defence  was  that  the  plaintiffs  had  agreed  to 
accept  and  had  accepted  102Z.  18^.  6d.,  in  full  satisfaction  of  all 
demands  in  respect  of  the  breach.  It  appeared  that»  after  the 
breach,  the  plaintiffs  made  a  claim  on  the  defendants,  who  there- 
upon sent  them  a  cheque  for  1021.  ISa.  6e2.,  being  less  than  the 
amount  claimed,  stating  that  it  was  ^^in  full  of  all  demands," 
and  inclosing  a  receipt  in  that  form  for  signature  by  the  plain- 
tiffs. The  plaintiffs  wrote  in  reply  that  they  took  the  cheque 
on  account,  and  had  placed  it  to  the  defendants'  credit^  at  the 
same  time  inclosing  a  receipt  on  account,  and  asking  for  a 
cheque  for  the  balance  of  the  claim.  In  answer  to  this  letter 
the  defendants  wrote  stating  that  the  payment  was  made  in  full 
of  all  demands,  and  asking  for  a  receipt  in  full.  It  was  con- 
tended on  behalf  of  the  defendants  that  the  keeping  of  the 
cheque  by  the  plaintiffs  was  in  law  an  accord  and  satisfiBMstion  of 
the  claim.  Charles,  J.,  held  that  there  was  no  accord  and 
satisfaction,  and  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Firminger,  for  the  defendants.  The  cheque  haying  been  sent 
upon  the  condition  that  it  was  to  be  taken  in  satisfaction,  the 
plainti£G3  were  bound  either  to  accept  it  upon  the  terms  on  which 
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it  had  been  sent  or  to  return  it.  The  plaintiffs  having  accepted  1889 
the  cheque  are  estopped  from  saying  that  it  was  not  kept  in  ^ay 
satisfaction.  In  Orofi  y.  LumUy  (1)  Lord  Campbell,  CJ.,  in 
delivering  the  judgment  of  the  Queen's  Bench,  said,  at  page  680, 
''There  is  an  established  maxim  of  law  that,  when  money  is 
paid,  it  is  to  be  applied  according  to  the  expressed  will  of  the 
payer,  not  of  the  receiver.  If  the  party  to  whom  the  money  is 
offered  does  not  agree  to  apply  it  according  to  the  expressed 
win  of  the  party  offering  it,  he  must  refuse  it,  and  stand  upon 
the  rights  which  the  law  gives  him.'*  In  the  House  of  Lords 
Bramwell,  B.  (2),  expressed  his  concurrence  with  what  Lord  Camp- 
bell had  said,  and  the  other  judges,  except  Crompton,  J.,  agreed. 
The  rule  of  law  solutio  accipitur  in  mode  solventis  applies.  The 
keeping  of  the  cheque  by  the  plaintiffs  amounted  in  law  to  an 
accord  and  satisfaction.  He  also  referred  to  Torrance  v.  Bwnhof 
British  North  America.  (3) 

\W.  WiUis^  Q.Cf  as  amicus  curiee,  referred  to  Miller  v. 
Dairies,  (4)] 

Bosanqudf  Q.O.,  and  StvXbins,  for  the  plaintiffs.  In  Oroji  v. 
Lumlejf  (5)  the  question  was  as  to  appropriation  of  payment  and 
not  as  to  accord  and  satisfetction.  If  money  is  paid  as  rent  it 
cannot  be  appropriated  to  another  debt.  Davenpori  v.  Beg.  (6) 
is  to  the  same  effect.  The  rule  of  law  that  a  payment  is 
to  be  taken  in  modo  solventis  applies  only  to  appropriation  of 
payment,  that  is  to  say,  to  the  question  which  of  two  accounts  is 
to  be  credited  with  the  payment.  ''  Accord  "  implies  an  agree- 
ment. The  question,  therefore,  whether  there  is  accord  and 
satisfaction  is  a  question  of  fact  in  each  case,  and  keeping  a 
cheque  sent  in  satisfSaction  of  a  claim  is  not  conclusive  in  law 
that  there  has  been  an  accord  and  satisfaction:  AcTcroyd  v. 
SmUhies.  (7) 

Firmingerf  in  reply,  referred  to  Goddard  v.  O'Brien.  (8) 

Cur.  adv.  wit. 

(1)  6E.&B.648;  in  Ex.  Ch.  682.  (5)  6  E.  &  B.  648  and  682;  6 

(2)  6  H.  L.  a  672,  at  p.  706.  H.  L.  C.  672. 

(3)  Law  Rep.  6  P.  G.  246.  (6)  3  App.  Gas.  115. 

(4)  Not  reported.    Decided  by  the  (7)  64  L.  T.  (N.S.)  130. 
Court  of  Appeal,  November  10, 1879.  (8)  9  Q.  B.  D.  37. 
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1889  1889.  Mar.  18.  Lord  Esher,  M.B.     Thb  was  an  action  to 

bIt  lecoyer  damages  for  breach  of  contract.  The  plaintiffs  were 
MoLiA.  claiming  a  considerable  snm  as  damages,  and,  before  action 
brought,  the  defendants  sent  them  a  cheque  for  102Z.  18s.  6d,, 
being  less  than  the  amount  claimed,  with  a  form  of  receipt,  to  be 
signed  by  the  plaintiffs,  that  this  sum  was  accepted  in  fnll 
satis&ction  of  the  claim.  The  plaintiffs  kept  the  cheque  but 
refused  to  accept  it  in  satis&ction,  and  sent  a  receipt  on  account 
It  was  contended  that  the  keeping  of  the  cheque  so  sent  was,  as 
a  matter  of  law,  an  accord  and  satis&ction  of  the  claim,  and  that 
the  plaintiffs  were  bound  either  to  take  it  in  full  satis&ction  or 
to  return  it.  The  contention,  therefore,  was  that  the  plaintifis 
haying  kept  the  cheque  must  be  taken  in  law  to  have  accepted 
it  in  satis&ction.  Upon  the  other  side  it  was  contended  that  the 
keeping  of  the  cheque  could  only  be  evidence  of  accord  and 
satisfaction,  and  that  whether  or  not  it  was  taken  in  satia&ction 
was  a  question  of  &ct  to  be  determined  according  to  the  circmn- 
stances  of  the  case.  That  argument  raises  the  question  whether 
the  fact  of  keeping  a  cheque  sent  in  satis&ction  of  a  claim  for  a 
larger  amount  is  in  law  conclusive  that  there  has  been  an  aocoid 
and  satisfaction.  It  is  said  that  that  inference  of  law  must  be 
drawn  even  though  the  person  receiving  the  cheque  never  in- 
tends to  take  it  in  satisfetctton  and  says  so  at  the  time  he  receives 
it.  All  I  can  say  is  that  if  that  is  a  conclusive  inference  it  would 
be  one  contrary  to  the  truth.  I  object  to  all  such  inferences  of 
law.  This  very  question,  however,  came  before  this  Court  in 
MiUer  v.  Bavies.  (1)  In  that  case  the  action  was  upon  a  solicitor's 
bill  of  costs  for  50Z.,  and  there  was  a  plea  of  accord  and  satisfac- 
tion. Before  action  the  defendant  sent  the  plaintiff  a  cheque 
for  25Z.,  with  a  letter  stating  that,  in  order  to  put  an  end  to  the 
matter,  he  sent  the  cheque  for  25Z.,  on  the  terms  that  the 
plaintiff  would  receive  it  in  settlement.  The  plaintiff  kept  the 
cheque  and  cashed  it,  and  wrote  to  the  defendant  that  he  declined 
to  accept  it  in  settlement  and  that  he  required  a  cheque  for  the 
balance.  The  defendant  thereupon  wrote  in  reply  requesting 
the  plaintiff  to  return  the  cheque  if  he  would  not  accept  it  in 
satisfaction.    The  jury  found  that  there  was  no  accord  and  satis- 

(1)  Not  reported. 


Lord  EshflTi  1C.B. 
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factioiL     It  was  contended  there  as  in  the  present  case  that  the        1889 

fact  of  the  plaintiff  keeping  the  cheque  was  conclusive  in  law        5ay 

that  he  had  taken  it  in  accord  and  satisfaction  of  the  claim,     moLba. 

inasmuch  as  it  had  been  sent  in  satisfaction  and  the  plaintiff  was 

bound  either  to  keep  it  upon  the  terms  on  which  it  had  been  sent 

or  to  return  it.    This  Court,  however,  held  that  the  buat  of 

keeping  the  cheque  was  not  conclusive  in  law,  that  the  question 

was  one  of  fact,  and  that  the  jury  having  found  that  there  was 

no  accord  and  satisfaction  the  Court  would  not  interfere.     That 

case  is  clearly  in  point.    The  question,  therefore,  whether  there 

has  been  an  accord  and  satisfiEtction  is  one  of  fact.    It  was  for  the 

judge  to  decide  whether  the  plaintiffs  agreed  to  take  102Z.  ISa.  6d. 

in  satisfaction  of  their  claim.    The  learned  judge  has  found  that 

fact  in  fiEtvour  of  the  plaintiffs  and  consequently  this  appeal  must 

be  dismissed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  It  seems  to  me,  as  a 
matter  of  principle  as  well  as  of  authority,  that  the  question 
whether  there  is  an  accord  and  satisfaction  must  be  one  of  fact. 
If  a  person  sends  a  sum  of  money  on  the  terms  that  it  is  to  be 
taken,  if  at  all,  in  satisfaction  of  a  larger  claim ;  and  if  the 
money  is  kept,  it  is  a  question  of  fact  as  to  the  terms  upon  which 
it  is  80  kept.  Accord  and  satisfaction  imply  an  agreement  to 
take  the  money  in  satisfactien  of  the  claim  in  respect  of  which 
it  is  sent.  If  accord  is  a  question  of  agreement,  there  must  be 
either  two  minds  agreeing  or  one  of  the  two  persons  acting  in 
such  a  way  as  to  induce  the  other  to  think  that  the  money  is 
taken  in  satisfaction  of  the  claim,  and  to  cause  him  to  act  upon 
that  view.  In  either  case  it  is  a  question  of  fact.  Therefore, 
upon  principle,  as  well  as  upon  the  authority  of  the  case  of 
Miller  v.  Davies  (1),  which  has  been  brought  to  our  notice,  the 
judgment  of  Charles,  J.,  must  be  affirmed. 

Fbt,  L  J*.    I  also  agree  that  the  case  of  Miller  v.  Davies  (1)  is 

conclusive  upon  the  point  of  law. 

Appeal  diemiesed. 

Solicitors  for    the  plainti£b:   StretUm,  HUliard  dt  Co.j  for 
W.  Thomaa,  Birmingham. 
Solicitors  for  the  defendants :  Perkins  dt  Sawyer. 

A.M. 

(1)  Not  reported. 
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^^^  [IN  THE  COURT  OF  APPEAL.] 

Aprah 

MORRIS  v.  8ALBERG. 


Execution  Creditor — Sheriff — Indorsement  on  Writ  of  Ft,  Fa. — Direction  to 
Sheriff  to  levy  on  particular  Ooode — Liability  of  Execution  Creditor  for 
wrongful  Seizure  by  Sheriff. 

The  defendant  having  recovered  judgment  in  an  action  agiunst  one  G.  IL IL, 
his  solicitor  indorsed  on  a  writ  of  fieri  facias,  directing  the  sheriff  to  levy  the 
amount  of  the  judgment  upon  the  goods  of  G.  M.  M.,  a  statement  that  the 
execution  debtor  resided  at  a  certain  address,  which,  however,  was  not  the 
address  of  such  execution  debtor,  but  that  of  his  father,  G.  M.  The  sheriff 
seized  the  goods  of  G.  M.  the  father.  In  an  action  brought  by  G.  M.  against 
the  defendant,  the  execution  creditor,  in  respect  of  such  seizure,  the  jury  found 
that  the  sheriff  seized  the  goods  of  the  plaintiff  instead  of  those  of  G.  M.  M. 
the  son,  because  he  was  misled  by  the  direction  he  received  from  the  solicitor 
of  the  defendant : — 

Hdd  that,  upon  such  finding,  the  defendant  was  liable  in  respect  of  the 
wrongful  seizure  of  the  goods. 

Jarmain  v.  Eooper  (6  M.  &  G.  827)  and  Childera  v.  WocHer  (2  E.  &  E.  287) 
considered. 

Appeal  from  the  judgment  of  Stephen,  J.,  at  the  trial  with  a 
jury. 

The  facts  were  in  substance  as  follows : — The  action  was  for 
trespass  and  wrongful  seizure  of  the  plaintiff's  goods.  The  de- 
fendant had  recovered  judgment  in  an  action  on  bills  of  exchange 
against  the  plaintiff's  son,  G.  M.  Morris.  A  writ  of  fieri  facias 
directing  the  sheriff  to  levy  the  amount  of  the  judgment  upon 
the  goods  of  G«  M.  Morris  was  taken  out  by  the  defendant's 
solicitor,  who  indorsed  the  writ,  **  Levy  170Z.  165.  llcL  on  the 
goods  of  the  defendant,  &c. :  the  defendant  is  a  gentleman  who 
resides  at  Samau  Park,  Llandyssil,  Cardigan,  South  Wales,  in 
your  bailiwick."  The  address  so  given  was  the  residence  of  the 
plaintiff  6.  Morris,  not  of  his  son,  who  resided  elsewhere.  The 
sheriff  entered  on  the  premises  so  described  and  seized  goods  of 
the  plaintiff.  The  learned  judge  left  to  the  jury  the  question 
whether  the  sheriff  seized  the  goods  of  G.  Morris  the  plaintiff 
instead  of  the  goods  of  G.  M.  Morris  the  execution  debtor 
because  he  was  misled  by  the  direction  he  received  from  the 
defendant's  solicitor.    The  jury  answered  the  question  in  the 
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affizmatiyey  and  assessed  the  damages  at  lOOZ.    The  learned       1S89 
judge,  howeyer,  on  the  authority  of  the  case  of  Childers  y.      Mows 
Wooler  (1),  entered  the  judgment  for  the  defendant,  notwith-     saiSibq. 
standing  the  finding  of  the  jury.     It  was  admitted  by  the 
defendant's  counsel  during  the  argument,  as  will  be  seen,  that» 
if  a  subsequent  ratification  by  the  defendant  of  the  act  of  the 
sheriff  in  seizing  the  plaintiff's  goods  were  possible  in  law,  cir- 
cumstances existed  which  amounted  to  such  ratification.    It  is 
therefore  unnecessary  to  set  out  the  facts  with  regard  to  that 
point. 

ShaoJdeUm  HaJletty  for  the  plaintiff.  The  case  of  Jarmain  y. 
Hooper  (2)  shews  that  the  defendant  is  liable  for  the  indorsement 
on  the  writ  made  by  his  solicitor ;  and  that  indorsement  haying 
misled  the  sheriff  into  seizing  the  wrong  person's  goods,  the  de- 
fendant is  liable  for  his  acts  in  so  doing,  Jarmain  y.  Hooper  (2) 
was  stated  by  the  Court  of  Appeal  to  be  law  in  Smith  y.  Keal  (3). 
Bowles  y.  Senior  (4)  is  an  authority  which  shews  that  such  an 
indorsement  has  the  effect  of  a  direction  to  the  sheriff  to  seize 
the  goods  seized  in  consequence  of  it.  The  learned  judge 
thought  that  the  effect  of  Childers  y.  Wooler  (1)  was  that  no 
such  direction  to  the  sheriff  could  render  the  execution  creditor 
liable ;  but  the  judgment  in  that  case  seems  to  admit  that  the 
execution  creditor  might  in  such  a  case  be  liable  if  he  afterwards 
ratified  the  act  of  the  sheriff.  Here  the  course  subsequently 
taken  by  the  defendant  amounted  to  a  ratification  of  the  act  of 
the  sheriff  in  seizing  the  plaintiff's  goods.  [The  plaintiff's 
counsel  was  proceeding  to  argue  that  the  facts  shewed  such  a 
ratification  by  the  execution  creditor,  when  the  defendant's 
counsel  admitted  that,  if  a  ratification  were  legally  possible,  the 
facts  shewed  that  there  had  been  one.]  The  seizure  being  made 
for  the  defendant's  benefit,  he  can  ratify  it,  and,  if  he  does 
so,  will  be  liable  as  if  he  had  originally  directed  it.  He  also 
cited  Wilson  v.  Tumrnan  (5) ;  Woollen  y.  Wright  (6) ;  Lewis  y. 
Bead.  (7) 

(1)  2  E.  &  E.  287.  (4)  8  Q.  B.  677. 

(2)  6  M.  &  G.  827.  (5)  6  M.  &  G.  236. 

(3)  9  Q.  B.  D.  340.  (6)  1  H.  ^^  C.  654. 

(7)  13  M.  &  W.  834. 
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,1889  A.  Dunham,  for  the  defendant.     The  question  is,  what  the 

M0BBI8  effect  is  of  the  indorsement  on  the  writ.  If  that  indorsement 
Sa^ebg.  flZQonnts  to  a  direction  to  seize  the  particular  goods  seized,  then 
clearly  the  execution  creditor  is  liable.  But,  if  it  does  not,  there 
can  be  no  subsequent  ratification  in  law,  because  it  is  clear  that 
there  can  only  be  ratification  where  the  person  whose  act  is 
alleged  to  be  ratified  purported  to  act  as  the  agent  of  the  person 
so  ratifying.  The  sheriff,  in  the  absence  of  directions  from  the 
execution  creditor,  acts  in  his  official  capacity  as  sheriff  in  per* 
formance  of  the  directions  of  the  Court,  not  as  agent  of  the  execu* 
tion  creditor.  Jarmain  t.  Hooper  (1)  is  no  authority  that  such 
an  indorsement  as  this  is  a  direction  to  the  sheriff.  The  question 
whether  that  was  so  was  assumed  in  that  case,  because  that  point 
was  not  taken,  the  only  point  taken  being  whether  the  execution 
creditor  was  liable  for  his  attorney's  act  in  putting  the  indorse- 
ment on  the  writ.  Smith  v.  Keal  (2)  only  affirms  Jarmain  t. 
Hooper  (1)  on  that  point.  Childera  v.  Wooler  (3)  is  an  authority 
distinctly  in  fiftTOur  of  the  defendant,  to  the  effect  that  such  an 
indorsement  is  not  a  direction  to  the  sheriff,  and  does  not  throw 
any  liability  on  the  execution  creditor.  It  is  merely  information 
given  to  assist  the  sheriff,  but  he  is  not  entitled  to  act  upon  it 
without  inquiry:  he  must  make  the  necessary  inquiry  whether 
the  information  is  correct  for  himself,  and  the  entire  respon- 
sibility rests  with  him  as  the  officer  charged  with  the  duty  of 
carrying  out  the  directions  of  the  Court. 
Shacldeton  HaUett,  was  not  called  upon  to  reply. 

LoBD  EsHEB,  M.B.  In  this  case  the  sheriff  was  directed  by  a 
writ  of  fieri  £Etcias  to  seize  the  goods  of  the  judgment  debtor,  but 
he  has  seized  the  goods  of  the  wrong  person.  The  question  is 
whether  the  execution  creditor  is  liable  in  respect  of  such 
wrongful  seizure.  The  writ  directed  the  sheriff  to  seize  the 
goods  of  G.  M.  Morris.  The  execution  creditor's  solicitor  indorsed 
on  the  back  of  the  writ  a  description,  which,  I  apprehend,  is  no 
part  of  the  writ,  in  the  following  terms :  "  The  defendant  is  a 
gentleman  who  resides  at  Samau  Park,  Llandyssil,  Cardigan^ 

(1)  6  M.  &  G.  827.  (2)  9  Q.  B.  D.  340.  . 

(3)  2  £.  d;  £.  287. 
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South  Wales."  The  residence  so  giyen  was  not  that  of  the  execu-  t889 
tion  debtor  but  that  of  his  father.  The  question  is  whether  that  Morris 
indorsement  on  the  writ  was  a  direction  to  the  sheriff  or  not.  s^lbsbo. 
The  case  of  Bowles  v.  Senior  (1)  appears  to  supply  the  answer  to 
that  question.  ^  There  the  indorsement  was  ^^the  defendant 
resides  at  Wolverton,  and  is  an  innkeeper/'  whereas,  in  truth, 
the  person  who  kept  the  inn  was  the  defendant's  mother-in-law ; 
and  her  goods  having  been  seized  it  was  held  that  that  was 
evidence  of  a  direction  to  the  sheriff  to  seize  them.  That  case 
seems  to  shew  that  such  an  indorsement  may  amount  to  a 
direction.  The  question  in  any  case  whether  it  does  amount  to 
a  direction  to  seize  the  particular  goods  seized  appears  to  be  a 
question  of  fact  for  the  jury  or  other  tribunal  which  has  to  decide 
the  facts.  Therefore  we  have  in  this  case  something  indorsed  on 
the  writ  by  the  defendant's  solicitor,  by  whose  action  in  making 
euch  indorsement  the  defendant  is  bound ;  and,  even  if  it  was  not 
meant  to  be  a  direction  to  seize  the  goods  seized,  yet  I  think  if 
it  was  in  such  a  form  as  to  mislead  the  sheriff  into  thinking  that 
it  was,  the  result  would  be  the  same :  for,  if  a  person  makes  a 
statement  that  may  well  mislead,  and  does  in  fact  mislead,  the 
sheriff  into  thinking  that  he  was  directed  to  seize  the  goods  seized, 
it  seems  to  me  that  such  a  statement  renders  the  maker  of  it 
liable  as  if  he  had  intended  to  give  such  a  direction.  The  learned 
judge  at  the  trial  left  to  the  jury  the  question  whether  the  sheriff 
seized  the  goods  of  the  plaintiff  instead  of  the  execution  debtor's 
goods  because  he  was  misled  by  the  direction  which  he  received 
from  the  execution  creditor's  solicitor.  The  jury  would,  in  order 
to  answer  this  question,  have  to  consider  whether  the  direction 
was  intended  to  point  to  the  particular  goods  seized  or  was  a 
direction  given  in  such  a  form  as  was  likely  to  mislead  the 
sheriff  into  seizing  those  goods.  The  jury  answered  the  ques- 
tion in  the  a£Srmative.  The  learned  judge  afterwards  came  to 
the  conclusion  that  the  result  of  the  decided  cases  was  that 
nothing  indorsed  on  the  writ,  whether  by  the  execution  creditor 
or  his  solicitor,  could  amount  to  a  direction  to  the  sheriff  so  as  to 
affect  the  question  of  liability  for  the  seizure  of  the  goods.  It  is 
difficult  to  reconcile  that  conclusion  with  the  case  to  which  I.  have 

(1)  8  Q.  B.  677. 
Vol.  XXIL  2  U  2 
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1889  before  referred,  in  which  such  a  direction  was  held  to  be  evidence 
^owoB  of  a  direction  to  the  sherifiF  to  levy  on  the  goods  seized.  Another 
SaiIebq     8,uthority  to  which  reference  must  be  made  on  the  subject  is 

Jarmain  v.  Hooper.  (1)    It  is  tme  that  the  point  expressly  decided 

in  that  case  was  that  the  execution  creditor  was  bound  by  what 
was  written  on  the  back  of  the  writ  by  his  attorney,  because  it 
was  within  the  scope  of  the  attorney's  authority  to  give  the 
direction :  but  the  terms  of  the  indorsement,  which  was  precisely 
simUar  to  the  one  in  the  present  case,  were  before  the  Court  on 
the  motion  for  a  new  trial.  The  counsel  for  the  executioii 
creditor  xmdoubtedly  assumed  that  such  a  direction  given  by  the 
execution  creditor  himself  would  render  him  liable,  the  point  he 
took  being  that  the  direction  given  by  the  attorney  did  not  bind 
the  execution  creditor,  being  beyond  the  scope  of  his  authority. 
The  Court  certainly  seem  to  have  had  their  attention  called  to 
the  terms  of  the  direction  in  that  case,  and  it  would  appear  from 
the  observations  of  Maule,  J.,  in  the  course  of  the  argument  that 
the  question  as  to  the  e£fect  of  the  indorsement  must  have  been 
present  to  their  minds.  Under  those  circumstances,  it  seems  to 
me  that  the  conclusion  at  which  they  arrived  really  amounts  to 
a  decision  that  such  an  indorsement  on  the  writ  may  be  equi?a- 
lent  to  a  direction  to  the  sheriff,  and  may  constitute  the  sheriff 
the  bailiff  of  the  execution  creditor,  and  that,  though  it  be  given, 
not  by  the  execution  creditor  himself,  but  by  his  attorney,  the 
execution  creditor  will  be  liable.  It  was  said  that  the  case  of 
Jarmain  v.  Hooper  (1)  has  been  overruled  by  Childera  v.  Wooler.  (2) 
The  decision  being  one  of  the  Common  Fleas  the  Queen's  Bench 
can  hardly  have  assumed  to  overrule  it.  They  did  not  assume  to 
do  so.  Cockbum,  C.  J.,  in  delivering  the  judgment  of  the  majority, 
says  with  regard  to  Jarmain  v.  Hooper  (1)  that  the  indorsement 
in  that  case  was  much  more  specific,  and  that,  as  there  clearly  was 
a  ratification  of  the  illegal  seizure  which  had  been  made  for  the 
benefit  of  the  execution  creditor,  there  was  other  evidence  in 
that  case  besides  the  mere  indorsement,  and  that  therefore  the 
point  whether  the  indorsement  had  the  effect  contended  for  by 
the  plaintiff  was  not  raised  or  decided  in  Jarmain  v.  Hooper.  (1) 
He  therefore  distinguished  that  case  from  the  one  before  him  on 

(1)  6  M.  &  G.  827.  (2)  2  E.  &  E.  287. 
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two  grounds.     I  confess  I  cannot  see  any  real  distinction  on  the        1889 
ground  of  the  terms  of  the  indorsement  being  more  specific,      mobsib 
Then,  with  regard  to  the  question  of  ratification,  I  think  that  the     saxmbg 
defendant's  counsel  is  in  a  dilemma.    He  admits  that,  if  such ,  ,  r—  „ 
ratification  is  possible  in  law,  there  has  been  a  ratification  in 
this  case  by  the  execution  creditor  of  the  seizure  of  the  goods. 
If  there  cannot  be  such  a  ratification  in  law,  then  the  distinction 
taken  by  the  majority  of  the  Court  in  Childers  v.  Wooler  (1)  with 
regard  to  Jarmatn  v.  Hooper  (2),  on  the  ground  that  that  case 
proceeded  on  ratification,  must  necessarily  fall  to  the  ground. 
In  that  case  the  two  decisions  would  be  in  conflict:  and  the 
question  would  be  which  way  we  are  to  decide.     I  think  we  must 
take  the  same  view  as  was  taken  by  the  Court  of  Appeal  in  Smith 
T.  Real.  (3)    In  giving  judgment  in  that  case,  Jessel,  M.B.,  said, 
with  regard  to  Jarmain  v.  Hooper  (2) :  **  That  case  is  not  techni- 
cally binding  on  the  Court  of  Appeal,  but,  whether  rightly  or 
wrongly  decided,  it  was  decided  nearly  forty  years  ago  and  has 
never  been  questioned  since.    It  has  been  frequently  cited  and 
commented  on,  and  has  got  into  the  text-books,  and  the  Court  of 
Appeal  ought  not  now  to  disturb  it.     There  are  two  classes  of 
cases  which  must  be  distinguished.    Where  an  old  case  is  con- 
trary to  the  principles  of  the  general  law,  the  Court  of  Appeal 
ought  not  to  shrink  from  overruling  it,  even  after  a  considerable 
lapse  of  time.    But  where  an  old  decided  case  has  made  the  law 
on  a  particular  subject,  the  Court  of  Appeal  ought  not  to  inter- 
fere with  it,  because  people  have  considered  it  as  establishing  the 
law  and  have  acted  upon  it."    So  if  one  of  the  two  cases  has  to 
be  overruled,  I  think  we  have  the  authority  of  the  Court  of 
Appeal  for  saying  that  it  would  be  Childers  v.  Wooler  (1)  not 
Jarmain  Y.  Hooper.  (2)    If  Jarmain  v.  Hooper  (2)  is  not  overruled 
it  seems  to  me  to  be  in  point.    Lindley,  L.  J.,  says,  in  giving  judg- 
ment iaSmOh  y.Keal  (3),  with  regard  to  Jarmain  y.  Hooper  (2)  : 
^  I  have  often  had  occasion  to  consider  that  case  and  I  do  not 
think  it  has  been  shaken  by  any  subsequent  decision.    Whatever 
objections  to  it  may  have  been  felt  by  some  judges,  it  has  been 
taken  as  good  law  and  has  been  constantly  acted  on."    The 

(1)  2  E.  &  E.  287.  (2)  6  M.  &  G.  827. 

(3)  9  Q.  B.  D.  340. 

2  U  2  2 
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1889        Court  of  Appeal  in  Smith  v.  Keal  (I)  took  the  distinction  that  in 

MoBBis      the  case  before  them  the  direction  was  not  by  indorsement  in 

BaiIkbg     ^ting  on  the  writ  but  by  word  of  mouth  after  the  delivery  of 

,   .rr"«»  the  writ.    They  do  not  say  that  such  a  direction  by  word  of 

Lord  EBher,  M.R .  *  "^  * 

mouthy  if  given^by  the  execution  creditor  himself,  would  not  have 
rendered  him  liable,  but  they  say  that  the  execution  creditor's 
solicitor  can  only  bind  him  by  a  direction  given  in  writing  on 
the  writ,  and  therefore  the  defendant  was  not  liable  in  respect  of 
the  direction  given  verbally  by  his  solicitor's  clerk.  In  the 
present  case  there  is  an  indorsement  on  the  writ  which  was 
evidence  for  the  jury  upon  the  question  which  was  put  to  them, 
and  they  answered  that  question  in  the  affirmative.  I  think  that 
their  finding  brings  this  case  within  Jarmain  v.  Hooper  (2)  and 
that  the  learned  judge  ought  to  have  given  judgment  accordingly. 
■The  appeal  must,  therefore,  be  allowed  and  judgment  entered  for 
the  plaintiff  for  the  damages  found  by  the  jury. 

Fbt,  L.  J.    I  am  of  the  same  opinion.    The  principle  on  which 
this  case  must  be  decided  seems  to  me  to  be  very  clearly  laid 
down  by  Tindal,  C.  J.,  in  giving  judgment  in  WiUon  v.  T«m- 
man.  (3)  He  there  says :  *^  If  the  defendant  Tumman  had  directed 
the  sheriff  to  take  the  goods  of  the  present  plaintiffs  under  a 
valid  writ,  requiring  him  to  take  the  goods  of  another  person 
than  the  defendant  in  the  original  action,  such  previous  direction 
would  undoubtedly  have  made  him  a  trespasser,  on  the  principle 
that  all  who  procure  a  trespass  to  be  done  are  trespassers  them- 
selves, and  the  sheriff  would  be  supposed  not  to  have  taken  the 
goods  merely  under  the  authority  of  the  writ,  but  as  the  servant 
of  the  plaintiff.    But  when  the  sheriff,  acting  under  a  valid  writ 
by  the  command  of  the  Court  and  as  the  servant  of  the  Court, 
seizes  the  wrong  person's  goods,  a  subsequent  declaration  by 
the  plaintiff  in  the  original  action  ratifying  and  approving  the 
taking,    cannot,  upon  the  distinction  above  taken,  alter  the 
character  of  the  original  taking  and  make  it  a  wrongful  taking 
by  the  plaintiff  in  the  original  action."    The  question,  therefore, 
'  is,  whether  such  a  direction  was  given  by  the  defendant  in  the 

(1)  9  Q.  B.  D.  340.  (2)  6  M.  &  G.  827. 

<3)  6  M.  &  G.  236. 
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present  case  as  made  the  sheriff  his  serrant  for  the  purpose  of  1889 
seizing  these  goods.  The  indorsement  on  the  writ  was  relied  on  mo^s 
for  the  plaintiff  as  amounting  to  such  a  direction.  It  was  argued  g  ^* 
for  the  defendant  that  the  indorsement  cannot  be  regarded  as 
such  a  direction  to  the  sheriff:  and  in  support  of  that  argument 
our  attention  was  directed  to  the  case  of  ChUders  v.  Wooler.  (1) 
If  in  that  case  the  Court  meant  to  decide  that  such  an  indorse- 
ment cannot  under  any  circumstances  be  regarded  as  a  direction 
to  the  sheriff,  so  as  to  constitute  him  the  seryant  of  the  execution 
creditor  for  the  purpose  of  seizing  goods,  I  think  the  decision 
was  inconsistent  with  the  earlier  cases  on  the  subject,  such  as  the 
case  of  Jarmain  y.  Hooper  (2),  which  was  affirmed  in  this  Court 
in  Smith  v.  Keal.  (3)  The  Court  of  Queen's  Bench  in  ChUdera  v. 
Wooler  (1)  took  the  distinction  that  Jarmain  y.  Hooper  (2)  does 
not  turn  merely  on  the  existence  of  a  direction,  but  also  on  the 
fjBMst  that  there  had  been  a  ratification.  It  appears  to  me  that 
this  yiew  is  inconsistent  with  Bowles  y.  Sender  (4),  an  earlier  case : 
and  I  think  that  the  distinction  so  taken  is  not  tenable.  In  my 
opinion  the  defendant's  counsel  was  right  in  saying  that,  if  a 
direction  was  given,  no  ratification  would  be  necessary,  but,  if  no 
direction  were  given,  then,  as  the  sheriff  in  seizing  the  goods 
acted  as  the  servant  of  the  Court  or  the  Queen,  not  of  the  execu- 
tion creditor,  there  could  be  no  ratification  by  the  execution 
creditor.  But,  if  this  be  the  correct  view,  it  certainly  under- 
mines the  authority  of  the  case  of  ChUders  v.  Wooler  (1),  and 
shews  that  the  distinction  there  taken  was  untenable.  But 
whether  this  case  is  looked  at  with  reference  to  the  decision  in 
Jarmain  v.  Hooper  (2),  or  with  reference  to  that  in  ChUders  v. 
Wooler  (1),  the  result  seems  to  be  the  same.  If  Jarmain  v. 
Hooper  (2)  be  correct,  then  the  indorsement  on  the  writ  was  a 
sufficient  direction  to  the  sheriff  to  make  the  execution  creditor 
liable  for  his  act  in  seizing  the  goods,  and  the  case  will  be 
governed  by  that  decision.  K  on  the  other  hand  Childers  v. 
Wooler  (1)  be  right,  it  follows  that  subsequent  circumstances 
shewing  a  ratification  would  be  admissible  to  fix  the  defendant 
with  liability,  and  it  is  adniitted  that,  if  there  can  be  a  ratifica-* 

(1)  2  E.  &  E.  287.  (3)  9  Q.  B.  D.  3iO. 

(2)  6  M.  &  G.  827.  (4)  8  Q.  B.  677. . 
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1889  tion,  there  was  one  in  this  case.  The  true  view  appears  to  me  to 
Mnum  be  that  the  pievious  direction  of  the  execution  creditor  may 
SAutEBQ.  ^^^  ^^^  sheri£f  his  servant  for  the  purpose  of  seizing  the  goods, 
and  an  indorsement  on  the  writ  may  amount  to  such  a  direction, 
and  it  is  a  question  of  fact  whether  in  the  particular  case  it  does 
so.  In  the  present  case  the  jury  have  in  substance  found  that 
the  indorsement  on  the  writ  did  amount  to  such  a  direction. 
No  objection  has  been  taken  to  such  finding,  and  I  can  see  none. 
I  think  the  judgment  ought  to  hare  followed  the  finding  of  the 
jury.    For  these  reasons  I  think  this  appeal  should  be  allowed. 

Lopes,  L.  J.,  concurred. 

Appeal  allowed. 
Solicitor  for  plaintiff :  E.  Seymour. 

Solicitor  for  defendant :  /.  T.  Wateon^ 

E.L. 


April  2.  THE  QUEEN  v;  CUBITT  ahd  Othebs. 

Fishery  Acts — Sea  Fishery — Enforcement  of  Act — Offence  against  Act — Sea 
Fishery  Qfficer--Exdusive  Right  to  prosecute — i6  db  47  Viet,  c  22,  m.  4, 11 
--First  Schedule^  Article  22. 

The  Sea  Fisheries  Act,  1883  (46  &  47  Vict.  c.  22),  creates  certain  dfonoes, 
and  by  s.  11 :  "  The  provisions  of  this  Act  ....  shall  be  enforced  by  sea- 
fishery  officers,"  who  are  defined  by  that  section : — 

Heldf  that  the  effect  of  the  above  words  is  that  no  one  except  a  sea-fishery 
officer  can  prosecute  for  an  offence  against  the  Act,  and  a  role  calling  upon 
justices  to  hear  and  determine  a  sununons  for  an  offence  against  the  Act,  taken 
out  by  a  private  individual,  discharged. 

An  order  had  been  obtained  on  behalf  of  Bobert  Henry  Coaker, 
calling  upon  William  Cubitt,  Esq.,  and  certain  other  justices  of 
the  peace  for  the  county  of  Devon,  and  James  Greorge  Hill,  to 
shew  cause  why  the  justices  should  not  proceed  to  hear  and 
determine  the  matter  of  a  summons,  taken  out  by  Coaker  against 
Hill  under  s.  4  of  the  Sea  Fisheries  Act,  1883,  and  article  22  of 
the  First  Schedule  to  that  Act.  (1) 

(1)  46  &  47  Vict.  c.  22.    By  s.  4 :  to  22  (both  inclusive)  of  the  Fint 

"  If  within  the  exclusive  fishery  limits  Schedule  to  this  Act^  or  any  of  them," 

of  the  British  Islands  any  person,  or  ....  such  person  is  made  liable  to  a 

if  outside  those  limits  any  person  be-  fine  not  exceeding  507.  or  imprison- 

longing  to  a  British  sea-fishing  boat,  ment  not  exceeding  three  months, 

(a)  acts  in  contravention  of  articles  13  By  article  22  of  the  First  Sche- 
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The  information  on  which  the  summons  was  issued  stated  that        1889 
Hilly  the  master  of  the  sea-fishing  boat  Violet^  on  August  8, 1887,  ThxQusen 
did  within  the  fishery  limits  of  the  British  Islands,  to  wit,  in      qu^^ 
Start  Bay,  unlawfully  lift  certain  gear  not  belonging  to  him,  to 
wit,  one  crab-pot  and  lines,  the  property  of  Coaker,  a  fisherman, 
contrary  to  article  22  of  the  Convention  contained  in  the  First 
Schedule  of  46  &  47  Vict  c.  22. 

It  was  objected  on  behalf  of  the  defendant  that  a  prosecution 
under  s.  4  of  the  Sea  Fisheries  Act,  1883,  could  only  be  insti- 
tuted by  a  sea-fishery  officer,  and  could  not  be  instituted  by  any 
aggrieved  person  in  his  own  name. 

The  justices  decided  in  favour  of  the  objection,  and  dismissed 
the  summons  without  hearing  evidence. 

Bvke^  shewed  cause.  The  o£fence  is  created  by  s.  4  of  the  Sea 
Fisheries  Act,  1883,  and  s.  11  points  out  how  it  is  to  be  prose- 
outed,  namely,  by  sea-fishery  officers ;  therefore  no  one  else  can 
prosecate. 

[He  was  stopped.] 

J.  F.  Austin^  in  support  of  the  rule.  It  is  true  that  s.  11  con- 
tains the  words,  ^  shall  be  enforced  by  sea-fishery  officers,"  but 
there  are  no  words  prohibiting  other  persons  from  taking  pro- 
ceedings. The  meaning  is  that  sea-fishery  officers  shall  be 
bound  to  enforce  the  Act  in  proper  cases.  Sect.  11  is  one  of  a 
group  of  sections  headed,  ^^  Enforcement  of  Act,''  and  there  is  a 
separate  group  of  sections  headed, ''  Legal  Proceedings."  This 
shews  that  s.  11  does  not  apply  to  taking  legal  proceedings. 
Sect.  12  shews  the  meaning  of  the  words,  *^  shall  be  enforced  "  in 
s.  11,  for  it  defines  the  powers  of  sea-fishery  officers.  Sect  11  is 
permissive  only,  and  contains  no  negative  words.   Sect.  20  makes 


dtde:  *' Except  in  cases  of  salvage 
and  the  cases  to  which  the  two  pre- 
ceding articles  relate  "  (i.e.,  where  nets 
of  different  fishermen  get  foul  of  each 
other,  or  the  lines  of  different  boats 
axe  entangled),  ''no  fisherman  shall 
under  any  pretext  whatever  cut,  hook, 
or  lift  up,  nets,  lines,  or  other  gear, 
not  belonging  to  him." 


By  s.  11  of  the  Act :  "  (1)  The  pro- 
visions of  this  Act,  and  of  any  Order 
in  Council  under  this  Act,  or  under 
the  sections  of  the  Sea  Fisheries  Act, 
1868,  amended  by  this  Act,  shall  be 
enforced  by  sea-fishery  officers,  either 
British  or  foreign."  The  section  then 
proceeds  to  define  sea-fishery  officers. 
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1889        the  master  of  a  sea-fishing  boat  liable  for  offences  committed  by 

ThbQusih  persons  belonging  to  the  boat,  but  exempts  the  master  if  he 

Q^j^^^     shews  "that  he  has  taken  all  practicable  means  in  his  power 

to  prosecute  such  offender  to  conviction :"  it  is  clear,  therefore, 

that  a  person  who  is  aggrieved  can  take  proceedings. 

Lord  Colebidge,  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  I  will  not  say  what  I  might  have  been  inclined 
to  hold  if  the  question  had  arisen  under  the  earlier  Act.  It  is 
not  necessary  to  determine  that  point,  but  I  am  clearly  of  opinion 
that  in  a  case  arising  under  this  Act  sea-fishery  oflScers,  and  sea- 
fishery  o£Scers  only,  can  enforce  the  provisions  of  the  Act 
Certain  offences  are  created  by  the  Act,  which  then  goes  on  to 
point  out  who  shall  enforce  its  provisions.  If  any  one  may 
enforce  the  Act,  s.  11  is  useless.  I  do  not  think  that  negative 
words  are  required  to  exclude  proceedings  by  persons  other  than 
sea-fishery  officers.  For  instance,  if  an  Act  provided  that  the 
Attorney-General  was  to  sue  for  a  penalty,  no  one  else  could  sae 
for  it ;  it  is  obvious  that  if  everyone  could  sue  for  the  penalty 
the  Attorney-General  could  sue  for  it,  so  that  on  that  view  of  the 
statute  the  clause  enabling  him  to  sue  would  be  unnecessary  and 
useless.  The  same  observation  applies  to  this  Act,  the  words 
of  which  are  direct  and  clear.  It  is  true  that  "  Enforcement  of 
Act "  and  "  Legal  Proceedings  "  are  separate  titles  to  different 
divisions  of  the  statute,  but  the  terms  of  s.  11  are  exclusive.  The 
words  of  s.  20  do  not  support  Mr.  Austin's  contention.  The  Act, 
by  ss.  11  to  14,  having  pointed  out  who  is  to  enforce  its  provi- 
sions, goes  on  to  shew,  by  ss.  15  to  22,  haw  they  are  to  be  enforced. 
It  is  true  that  s.  20  contains  a  provision  that  if  the  master  of  a 
boat  shews  that  he  has  taken  all  practicable  means  to  prosecute 
the  offender  he  shall  not  be  liable  himself.  Mr.  Austin  says 
this  means  that  the  owner  of  the  boat  is  to  lay  the  information, 
but  if  that  is  so,  why  does  not  the  Act  provide  that  he  is  to  pro- 
secute ?  The  words  are  intelligible  if  he  has  not  the  power  to 
prosecute ;  they  mean  that  he  must  go  to  the  proper  authorities 
and  if  he  does  so,  and  the  sea-fishery  officers  decline  to  take  any 
steps,  that  will  be  an  answer  to  any  charge  that  may  be  brought 
against  him.     It  seems  to  me,  therefore,  that  if  this  view  u 
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adopted  the  words  of  the  statute  are  reasonable  and  intelligible,       1889 
whereas  if  the  other  meaning  were  giren  to  them  they  would  thbQusdT 
be  used  in  a  strained  sense,  and  would  be  superfluous.  Ourorr 

Charles,  J.    I  am  of  the  same  opinion.     The  statute  has 

created  a  number  of  new  offences  by  ss.  4,  5, 7,  and  9.    The  next 

question  is,  how  are  these  offences  to  be  punished?    That  is 

pointed  out  by  s.  11.    I  agree  with  the  Lord  Chief  Justice  that 

that  section  means  that  the  Act  is  to  be  enforced  by  sea^fishery 

officers  exclusiyely.    I  also  agree  that  s.  20  does  not  help  Mr. 

Austin's  argument. 

Bute  discJMrged. 

Solicitors  for  the  prosecution :  Crowdersd  Vizards/or  Windeatt, 

A  WindeaU,  Totnes. 

Solicitors  for  the  defendant:  Law  db  Worssam^for  Bond  & 

Pecvrce.  Plymouth. 

P.  B.  H. 


THE  QUEEN  v.  THE  JUSTICES  OP  SOMERSETSHIRE.  Aprtli. 

Justices — Practice— Poor  Law — Bemoval  of  Pauper — Appeal  against  Order  of 
Bemoval — Notice  of  Appeal — Summary  Jurisdiction  ActSy  1848, 1879, 1884 
(11  &  12  Vict.  c.  43,  A.  35 ;  42<£;43  Vict.  c'49,m.  31,54;  47c£;48  F»c^.c.  43, 
s.  6). 

By  11  &  12  Yict.  c.  43,  s.  35,  orders  for  the  removal  of  paupers  are  excepted 
from  the  provisions  of  that  Act,  and  therefore  the  seven  days'  notice  of  appeal 
pretscribed  by  s.  31  of  42  &  43  Yict.  c.  49  (which  by  s.  54  is  to  be  construed  as 
one  with  11  &  12  Yict.  c.  43,  and  by  47  &  48  Yict.  c.  43,  s.  6,  is  made  applica- 
ble to  appeals  from  convictions  or  orders  made  in  pursuance  of  the  Summary 
Jurisdiction  Acts,)  is  not  required  on  an  appeal  against  an  order  of  removal. 

A  BT7LE  NISI  had  been  obtained  on  behalf  of  the  gnardians  of 
the  Azminster  Union  for  a  mandamus  commanding  certain 
justices  for  the  county  of  Somerset  to  enter  continuances  and  hear 
and  determine  on  the  merits  an  appeal  against  an  order  for  the 
removal  of  a  pauper.  The  objection  taken  to  the  hearing  of  the 
appeal  was  that  seven  days'  notice  of  appeal  had  not  been  given. 

Home  Bayne^  Q.G.  {Douglas  Metcalfe,  with  him),  for  the  guar- 
dians of  the  Chard  Union,  shewed  cause.  Seven  days'  notice  of 
appeal  is  required    by  the    Summary  Jurisdiction  Act,  1879 
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1889  (42  &  43  Vict.  c.  49),  s.  31  (1),  which  at  first  only  applied  to 
TeeQveks  appeals  authorized  by  that  or  some  later  Act»  but  which  is  made 
JusnoBB  OF  applicable  to  all  appeals  by  the  Summary  Jurisdiction  Act»  1884 
Soi^«T-  (47  &  48  Yict.  c.  43),  which  repeals  by  s.  4  the  words  '*  by  this 
Act  or  by  any  fature  Act>"  which  formerly  occurred  in  s.  31  of 
the  Act  of  1879,  and  by  s.  6  (2)  expressly  applies  the  conditions 
and  regulations  of  the  Act  of  1879  to  appeals  given  by  earlier 
Acts.  The  effect  is  to  repeal  by  implication  the  exemption  con- 
tained in  s.  35  of  the  Summary  Jurisdiction  Act,  1848  (3),  which 
would  otherwise  be  applicable  to  the  present  case. 

[He  referred  to  Beg.  y.  Justices  of  Montgomeryshire  (4) ;  Beg.  t. 
Shingler.  (5)] 

Poland,  Q.C.  (C.  W.  Mathews,  with  him),  was  not  called  on  to 
support  the  rule. 

Lord  Colebidge,  C.J.   The  question  is  whether  the  old  proce- 
dure which  existed  before  the  Summary  Jurisdiction  Act,  1879, 


*t 


(1)  42  &  43  Vict.  c.  49,  8.  31 : 
Where  any  person  is  authorized  by 
this  Act  or  by  any  fature  Act  to 
appeal  from  the  conviction  or  order  of 
a  court  of  summary  jurisdiction  to  a 
court  of  general  or  quarter  sessions,  he 
may  appeal  to  such  Court,  subject  to 
the  conditions  and  reg^ulations  follow- 
ing:— 

•  •        «        • 

"(2.)  The  appellant  shall,  within  the 
prescribed  time,  or,  if  no  time  is  pre- 
scribed, within  seven  days  after  the 
day  on  which  the  said  decision  of  the 
court  was  given,  give  notice  of  appeal 
by  serving  on  the  other  party  and  on 
the  clerk  of  the  said  court  of  summary 
jurisdiction  notice  in  writing  of  his 
intention  to  appeal,  and  of  the  general 
grounds  of  such  appeal." 

By  s.  54 :  "This  Act  shall  be  con- 
strued as  one  with  the  Summary  Juris- 
diction Act,  1848,  so  far  as  is  consist 
tent  with  the  tenour  of  such  Acts 
respectively,  and  save  as  aforesaid 
shall   be  subject  to  the   exceptions 

(5)  17  Q. 


specified  in  section  thirty^five  of  the 
Summary  Jurisdiction  Act,  1848." 

(2)47  &  48  Vict,  c  43,  s.  6: 
**  Where  a  person  is  authorized  by  any 
Act  passed  before  the  commencement 
of  the  Summary  Jurisdiction  Act, 
1879,  to  appeal  from  the  conviction  or 
order  of  a  court  of  summary  jurisdic- 
tion made  in  pursuance  of  the  Sum- 
mary Jurisdiction  Acts,  or  from  the 
refusal  to  make  any  conviction  or 
order  in  pursuance  of  those  Acta,  to  a 
court  of  general  or  quarter  seaalons, 
he  shall  after  the  passing  of  this  Act 
appeal  to  such  court  subject  to  the 
conditions  and  regulations  contained 
in  the  Summary  Jurisdiotioii  Act, 
1879,  with  respect  to  an  appeal  to  a 
court  of  general  or  quarter  sessions." 

(3)  11  &  12  Vict.  c.  43,  8.35: 
*'  Nothing  in  this  Act  shall  extend  or 
be  construed  to  extend  to  any  warrant 
or  order  for  the  removal  of  any  poor 
person  who  is  or  shall  become  charge- 
able to  any  parish,  township,  or  place." 

(4)  51  L.  J.  (M.C.)  95. 
B.  D.  49. 


C.J. 
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with  regard  to  poor-law  appeals^  is  kept  alive,  for  if  it  is  everything       ^9S9 
has  been  rightly  done  in  the  present  case  to  entitle  the  Axmin-  Th»  Quuk 
ster  guardians  to  have  their  appeal  heard.    I  am  of  opinion  that  Jubtxoks  of 
the  old  procedure  is  kept  alive.    The  practice  is  not  altered  by      gatBx, 
Jervis's  Act  (11  &  12  Vict.  c.  43),  for  orders  of  removal  are  ex-  Lort"^ridge, 
pressly  excepted  by  s.  35  from  the  operation  of  that  statute. 
The  question  is  not  expressly  dealt  with  by  the  Summary  Juris- 
diction Act,  1879  (42  &  43  Vict.  c.  49).  Therefore  if  the  practice 
is  altered  it  can  only  be  by  the  Summary  Jurisdiction  Act,  1884 
(47  &  48  Vict,  c  43).    But  s.  6  of  that  Act  contains  an  express 
exception  which  is  applicable  to  the  present  case,  for  it  keeps 
alive  the  provisions  of  Jervis's  Act  (11  &  12  Vict.  c.  43).    But  for 
one  line  in  s.  6  of  the  Act  of  1S84  there  might  be  a  good  deal  to 
be  said  in  opposition  to  the  rule,  but  one  line  in  s.  6  is  fatal,  for 
that  section  contains  the  words  *'  made  in  pursuance  of  the  Sum- 
mary Jurisdiction  Acts,"  and  orders  of  removal  are  expressly 
excepted  from  the  operation  of  the  Summary  Jurisdiction  Acts, 
by  s.  35  of  Jervis's  Act,  and  therefore  they  are  not  within  s.  6  of 
the  Summary  Jurisdiction  Act,  1884. 

Hawkins^  J.,  concurred. 

Bvle  ahachde. 

Solicitors  for  Guardians  of  the  Axminster  Union :  Oeare^  8on^  & 

Pease^far  W.  Forward^  Aaminster. 

Solicitor  for  Guardians  of  the  Chard  Union :  (7.  W.  Dammett, 

far  PauU,  Umiruier. 

P.B.H. 
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'^^^  '      Justices — Prcuitice — JSxcise  Law — Appeal  from  Conviction — Notice  of  Appeal^ 

7  <£;  8  Geo.  4,  c.  53,  s.  83— Nummary  Jurisdiction  Ads,  1879  cmd  1884 
(42  di  43  Vict,  c  49, «.  31;  47  <fc  48  Vict.  c.  48,  s.  6). 

The  Act  of  1827  for  consolidating  and  amending  the  excine  laws  (7  &  8 
Geo.  4,  c.  53),  s.  83,  required  notice  of  appeal  from  a  conviction  imder  that  Act 
to  be  given  "  at  and  immediately  upon  the  giving  of  the  judgment  appealed 
*  against." 

By  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict  c.  49),  s.  31,  persons 
authorized  to  appeal  from  a  court  of  summary  jurisdiction  may  appeal,  subject 
to  the  condition  of  giving  notice  of  appeal,  if  no  time  is  prescribed,  within 
seven  days  after  the  day  of  the  decision. , 

By  the  Summary  Jurisdiction  Act,  1884  (48  &  49  Yict.  c.  43),  s.  6,  a  person 
authorized  to  appeal  by  any  Act  before  the  Summary  Jurisdiction  Act,  1879, 
from  a  conviction  or  order  of  a  court  of  summary  jurisdiction  made  in  pur- 
suance of  the  Summary  Jurisdiction  Acts,  shall  appeal  subject  to  the  con- 
ditions and  regulations  contained  in  the  Act  of  1879. 

A  person  convicted  of  an  offence  against  the  excise  laws  gave  notice  of  appeal 
four  days  after  the  decision : — 

J9eZ(2,  making  absolute  a  rule  for  a  mandamus  to  justices  to  hear  the  appeal, 
that  the  effect  of  the  Summary  Jurisdiction  Acts  was  to  repeal  by  impUcation 
the  provision  requiring  notice  of  appeal  at  and  immediately  upon  the  giving  of 
the  judgment,  and  therefore  no  time  was  prescribed  within  the  meaning  of  s.  31 
of  the  Summary  Jurisdiction  Act,  1879,  so  that  by  that  section  the  time  was 
seven  days,  and  the  notice  given  was  sufficient. 

A  RULE  nisi  had  been  obtained  for  a  mandamus  commanding 
the  justices  of  Glamorganshire  to  hear  an  appeal  from  petty 
sessions. 

On  Augnst  20, 1888,  the  appellant  was  convicted  for  selling 
spirits,  beer,  and  tobacco  without  a  licence.  He  appealed  to 
quarter  sessions,  and  gaye  written  notice  of  appeal  on  August  24. 

The  justices  declined  to  hear  the  appeal,  on  the  ground  that 
the  appellant  had  not  given  notice  of  appeal  '^at  and  imme- 
diately upon  the  giving  of  the  judgment  appealed  against  '*  within 
the  meaning  of  7  &  8  Geo.  4,  c.  53,  s.  83.  (1) 

(1)  By  7  &  8  Geo.  4,  c  53  (An  Act  immediately  upon  the  giving  of  the 

to  consolidate  and  amend  the  Laws  judgment  appealed  against  give  notice 

relating  to  the  Collection  and  Manage-  in  writing  of  such  appeal"  to  the 

ment  of  the  Bevenue  of  Excise),  s.  83,  justices  and  the  adverse  party, 

on  an  appeal  from  the  judgment  of  By  the  Summary  Jurisdiction  Act, 

justices  the  appellant  "  shall  at  and  1871)  (42  &  43  Vict.  c.  49),  s.  31 : 
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B.  Jeffreys,  {Sir  Edward  Clarke,  8.G.,  with  him),  for  the  Com-        1889 


missioners  of  Inland  Bevenne,  shewed  cause.     The  notice  of  Thb  Queen 


V. 


OF 


appeal  was  not  given  in  time.  By  7  &  8  Geo.  4,  c.  53,  s.  83,  it  ju^noss 
must  be  given  "  at  and  immediately  upon  the  giving  of  the  ^^^J^^' 
judgment  appealed  against."  These  words  are  not  satisfied  by  a 
notice  given  four  days  afterwards.  That  this  is  so  is  clear  from 
the  provision  in  the  same  section  requiring  the  amount  of  the 
penalty  to  be  deposited  within  three  days.  The  Summary  Juris- 
diction Acta  do  not  alter  the  time  within  which  notice  is  to  be 
given.  The  words  of  42  &  43  Vict.  c.  49,  s.  31,  sub-s.  2,  specify- 
ing a  period  of  seven  days,  apply  only  "  if  no  time  is  prescribed." 
Here  the  time  is  prescribed  by  7  &  8  Geo.  4,  s.  53,  s.  83,  which 
is  not  repealed,  expressly  or  impliedly,  by  anything  in  the  Sum- 
mary Jurisdiction  Acts. 

Abel  Thomas,  for  the  appellant,  in  support  of  the  rule.  The 
intention  of  the  Summary  Jurisdiction  Acts  was  to  codify  the 
law  as  to  appeals  from  the  decisions  of  magistrates  exercising 
nummary  jurisdiction.  This  is  shewn  by  the  preamble  to  the 
Summary  Jurisdiction  Act,  1884  (47  &  48  Vict.  c.  43).  The 
combined  eflTect  of  42  &  43  Vict.  c.  49,  s.  31,  and  47  &  48  Vict, 
c.  43,  s.  6,  is  to  make  the  appeal  in  the  present  case  subject  to 
the  provisions  of  the  former  Act,  thus  impliedly  repealing  the 
provision  as  to  notice  contained  in  7  &  8  Geo.  4,  c.  53,  s.  83. 
Therefore  **  no  time  is  prescribed,"  and  the  time  is  seven  days. 


**  Where  any  person  is  authorized  by 
this  Act  or  by  any  future  Act  to 
appeal  from  the  conviction  or  order 
of  a  court  of  summary  jurisdiction  to 
a  court  of  general  or  quarter  sessions, 
he  may  appeal  to  such  court  subject 
to  the  conditions  and  regulations  fol- 
lowing ....    (2)  The  appellant  shall, 
within  the  prescribed  time,  or,  if  no 
time  is  prescribed,  within  seven  days 
after  the  day  on  which  the  said  decision 
of  the  court  was  given,  give  notice  of 
appeal  by  serving  on  the  other  party, 
and  on^  the  clerk  of  the  said  court  of 
summaryjurisdiction,  notice  in  writing 
of  his  intention  to  appeal,  and  of  the 
general  grounds  of  such  appeal." 
By  the  Summary  Jurisdiction  Act, 


1884  (47  &  48  Vict.  c.  43),  s.  6. 
**  Where  a  person  is  authorized  by  any 
Act  passed  before  the  commencement 
of  the  Summary  Jurisdiction  Act, 
1879,  to  appeal  from  the  conviction  or 
order  of  a  court  of  summary  jurisdic- 
tion made  in  pursuance  of  the  Sum- 
mary Jurisdiction  Acts,  or  from  the 
refusal  to  make  any  conviction  or 
order  in  pursuance  of  those  Acts,  to  a 
court  of  general  or  quarter  sessions,  he 
shall,  after  the  passing  of  this  Act, 
appeal  to  such  court  subject  to  the 
conditions  and  regulations  contained 
in  the  Summary  Jurisdiction  Act, 
1879,  with  respect  to  an  appeal  to  a 
court  of  general  or  quarter  sessions." 
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1889  [The  following  cases  were  referred  to :  Leech  v.  Lanib  (1)  ; 

THBQuxmr  MorgcM  v.  Edwards  (2) ;  Beg.  y.  Justices  of  Berkshire  (3) ;  Beg,  r. 

Justices  OF    Shingler.  (4:)] 
Glamoboan- 

LoBD  CoLEBiDaEy  C. J.  The  question  in  this  case  is  whether 
the  notice  of  appeal  was  given  in  time.  We  have  to  determine 
that  question  on  the  provisions  of  three  Acts  of  Parliament, 
namely,  7  &  8  Geo.  4,  c.  53,  42  &  43  Vict  o.  49,  and  47  &  48  Vict, 
c.  43.  There  was  a  code  of  procedure  provided  by  7  &  8  Grea  4, 
c  53,  s.  83,  and  it  is  admitted  that  if  the  provisions  of  that  sec- 
tion are  still  in  force  proper  notice  has  not  been  given  in  the 
present  case,  for  those  provisions  have  not  been  followed.  The 
question  then  is  whether  the  procedure  provided  by  that  section 
is  still  in  existence.  In  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  the  heading  of  Fart  IL  of  the  Act  is 
**  Amendment  of  Procedure,"  and  one  of  the  regulations  was  that 
**  Where  any  person  is  authorized  by  this  Act  or  by  any  future 
Act  to  appeal,  &c.,"  he  shall  ^  within  the  prescribed  time,  or  if 
no  time  is  prescribed,  within  seven  days,"  give  notice  of  appeal. 
A  notice  which  comes  within  these  words  was  given  in  the 
present  case.  During  the  period  from  the  conmiencement  of  the 
Summary  Jurisdiction  Act,  1879,  to  the  commencement  of  the 
Summary  Jurisdiction  Act,  1884,  this  notice  would  clearly  have 
been  sufiScient,  for  s.  32  of  the  Act  of  1879  contained  the  words 
<<  Where  a  person  is  authorized  by  any  past  Act  to  appeal  •  •  . 
he  may  appeal  .  •  •  subject  to  the  conditions  and  regulations 
contained  in  this  Act."  By  those  words  both  modes  of  procedure 
were  expressly  kept  alive.  That  was  the  state  of  the  law  ficom 
1879  to  1884.  During  that  period  the  appellant  had  his  choice 
as  to  which  mode  of  procedure  he  would  adopt.  Then  in  1884 
the  Act  of  47  &  48  Vict.  c.  43,  was  passed  in  order  to  remove  the 
di£Sculties  caused  by  diversity  of  procedure.  That  deals  with 
s.  32  of  the  Act  of  1879,  which  was  the  section  which  had  kept 
alive  the  two  modes  of  procedure.  The  Act  of  1884  repeals  the 
provision  in  that  section  that  persons  authorized  by  past  Acts  to 
appeal  may  appeal  subject  to  the  conditions  and  reg^ulations 
contained  in  the  Act  of  1879,  and  it  also  repeals  the  words  ^  by 

(1)  11  Ex.  437.  (8)  4  Q.  B.  D.  469. 

(2)  5  H.  &  N.  415.  (4)  17  Q.  B.  D.  49. 
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this  Act  or  by  any  future  Act "  in  s.  31.    Therefore  it  destroys       ^889 
the  express  provisions  which  gave  the  double  procedure,  but  it  Tbs  Queen 
leaves  power  to  appeal  in  general  terms.    It  is  also  important  to  . Juatioeb  of 
observe  the  recital  contained  in  the  preamble  to  the  Act  of    ^'^^^j^^^" 
1884,  which  is  as  follows :  "  Whereas  the  Summary  Jurisdiction  lo^'^^^ 
Acts  regulate  the  procedure  before  courts  of  summary  jurisdic-        ^"^' 
tion  and  on  appeals  from  those  courts  to  courts  of  quarter 
sessions,  and  it  is  expedient  to  provide  for  uniformity  of  pro- 
cedure in  all  such  cases."    The  result  is  that,  if  Mr.  Jeffreys's 
contention  is  correct^  a  procedure  which  was  practically  uniform 
under  the  Summary  Jurisdiction  Acts  was  established  by  the 
Act  of  1879,  but  the  procedure  under  the  other  Acts  was  allowed 
to  stand  as  well,  but,  according  to  his  contention,  the  effect  of 
the  Act  of  1884  is  to  repeal  the  clauses  which  provided  for  uni- 
formity of  procedure,  and  to  set  up  in  its  place  a  system  of  com- 
plexity.     We  must  interpret  the  Act  broadly,  according  to 
common  sense,  and  according  to  the  expressly  declared  intention 
of  the  legislature.    I  cannot  interpret  these  Acts  of  Parliament 
so  as  to  give  effect  to  every  word,  but  my  conclusion  is  that  on 
the  whole  the  true  effect  and  meaning  of  the  Acts  (especially 
having  regard  to  the  recital  in  the  preamble  to  the  Act  of  1884, 
and  the  express  enactment  contained  in  s.  6)  is  to  get  rid  of  all 
other  procedure  except  that  provided  by  the  Summary  Jurisdic- 
tion Acts,  and  that  the  notice  which  was  given  in  accordance 
with  the  Act  of  1879  was  su£Bcient. 

Hawkiks,  J.,  concurred. 

BtUe  ahsdvie. 

Solicitors :  Arthur  Cheese,  for  T.  W»  Oarrold,  Hereford ;  The 

'Solicitor  of  Inland  Bevenvs. 

P.  B.  H. 
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March,  1. 

In  RE  HESTER.    Ex  paste  HESTER. 


Bankruptcy — Receiving  Order — Rescission — Jurisdiction — Discretion — Oonsen  i 
o/OreditorsSankruptcy  Act,  1883  (46  &  47  Vict  c.  52),  ss.  18, 23, 35, 104. 

The  Court  has  jurisdiction  to  rescind  a  receiving  order,  even  though  no 
scheme  of  arrangement  or  composition  has  been  proposed  hj  the  debtor  under 
the  provisions  of  s.  18  of  the  Bankruptcy  Act,  1883.  But  the  exercise  of  the 
jurisdiction  is  a  matter  of  discretion,  and  the  order  will  not  be  rescinded  as  a 
matter  of  course  because  all  thd  creditors  consent  to  the  rescission.  The  Court 
will  consider  all  the  circumstances  of  the  case,  the  interests  of  the  general  body 
of  creditors,  and  the  interests  of  the  public,  and^will  be  guided  by  the  provisiona 
of  s.  35  as  to  the  annulment  of  an  adjudication  of  bankruptcy. 

Ex  parte  Carr  (35  W.  R.  150)  explained. 

Decision  of  Divisional  Court  affirmed. 

Appeal  against  the  refusal  of  the  registrar  of  the  St.  Albaa's 
County  dourt  to  rescind  a  receiving  order  which  had  been  made 
against  Frederick  Hester.  The  debtor  did  not  appeal  against 
the  receiving  order,  but  he  afterwards  applied  to  rescind  it,  on 
the  ground  that  all  his  creditors  consented  to  the  rescission. 
Many  of  them  had  given  receipts  in  full  for  their  debts,  but  it 
was  not  pretended  that  payment  in  full  had  been  in  £a^t  made  to 
them.  No  meeting  of  the  creditors  had  been  held,  but  the  con- 
sent had  been  obtained  by  means  of  applications  made  by  the 
debtor  to  each  creditor  individually. 

Winslow,  Q.C.,  and  F.  Cooper  Willis,  for  the  debtor. 
Mvir  Mackenzie,  for  the  ofi&cial  receiver. 

Cave,  J.  I  am  of  opinion  that  the  conclusion  at  which  the 
learned  registrar  arrived  was  undoubtedly  right  upon  the  mate- 
rials before  him,  and  that  we  ought  to  arrive  at  the  same  conclu- 
sion upon  the  additional  materials  which  have  been  brought 
before  us. 

By  s.  35  of  the  Bankruptcy  Act,  1883,  an  adjudication  may  be 
annulled  *^  where  in  the  opinion  of  the  Court  a  debtor  ought  not 
to  have  been  adjudged  bankrupt,  or  where  it  is  proved  to  the 
satis£ax;tion  of  the  Court  that  the  debts  of  the  bankrupt  are  paid 
in  fall."  This  is  no  express  provision  with  regard  to  the  rescis- 
sion of  a  receiving  order,  but  I  think  that  a  receiving  order  must 
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stand  in  the  same  position  as  an  adjudication.  I  conceive  that 
the  Act  is  intended  to  be  a  complete  code  of  bankruptcy,  and 
that  the  judge  is  to  set  aside  an  adjudication  only  in  those  cases 
in  which  the  Act  authorizes  him  to  do  so,  not  in  any  case  in 
which  it  may  seem  to  him  in  his  discretion  proper  to  do  so.  BUs 
discretion  is  limited  by  the  Act.  It  seems  to  me  that  the  rule 
must  be  the  same  with  regard  to  a  receiving  order,  and  that  it 
cannot  be  set  aside,  except  in  cases  in  which  an  adjudication 
might  be  annulled.  I  think  also  that  Ijie  Court  can  rescind  a 
receiving  order  in  cases  in  which  it  could  annul  an  adjudication  ; 
it  cannot  be  necessary  to  go  to  the  expense  of  an  adjudication  as 
a  preparatory  step  to  its  annulment ;  but  the  Court  may  adopt 
the  more  direct  course  of  at  once  rescinding  the  receiving  order. 

That  being  so,  there  are,  in  my  judgment,  only  two  cases  in* 
which  a  receiving  order  can  be  rescinded—- when  the  debts  of  the- 
debtor  are  paid  in  full ;  and  on  the  ground  that  the  order  ought 
not  to  have  been  made  in  the  first  instance.  The  language  of 
s.  35  is  somewhat  vague,  and  I  think  it  was  intentionally  left 
vague,  in  order  that  the  Court  may  be  able  to  do  full  and  com- 
plete justice.  I  do  not  think  it  was  intended  that  the  application 
should  be  made  on  purely  technical  grounds,  which  might  or 
might  not  have  been  successful  at  the  time  when  the  order  was 
made,  but  that  the  words  were  meant  to  apply  to  larger  objec- 
tions— more  equitable  objections — ^such,  for  instance,  as  that  the^ 
matter  cannot  be  successfully  worked  out  in  bankruptcy,  that  the- 
objects  of  the  law  of  bankruptcy  cannot  be  sufBciently  attained 
by  an  adjudication,  and  that  there  are  reasons  why,  in  the  in- 
terest of  all  the  creditors,  and  without  detriment  to  the  public, 
the  adjudication  may  be  annulled.  I  think  the  section  gives  the 
Court  a  very  wide  discretion. 

Now  how  ought  that  discretion  to  be  exercised  ?  I  am  clearly 
of  opinion  that  it  ought  not  to  be  exercised  simply  because  the 
creditors  consent.  It  has  never  been  held  that  the  consent  of 
the  creditors  alone  will  justify  the  Court  in  annulling  an  adjudi- 
cation or  rescinding  a  receiving  order.  Ex  parte  Carr  (1)  does, 
no  doubt,  contain  some  expressions  which  may  be  twisted  in  that 
direction,  but  I  do  not  think  the  judges  intended  to  say  that  the 

(1)  36  W.  R.  160. 
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18S9        Court  is  bound  to  exercise  its  discretion  in  annulling  an  adjndi- 
iKBB       cation,  or  rescinding  a  receiving  order,  simply  because  all  the 
^"™*'     creditors  consent.    There  the  application  had  been  refused  by 
^^    the  registrar  on  the  grotmd  that  the  creditors  had  not  consented. 
CftTe.  J.      ftud  that  their  consent  if  it  had  been  given  would  have  been  imma- 
terial ;  and  all,  as  it  seems  to  me,  that  the  Court  of  Appeal  meant 
to  decide  was,  that  the  consent  of  the  creditors  was  an  element  for 
the  consideration  of  the  Court,  and  that,  therefore,  it  was  proper 
that  they  should  have  an  opportunity  of  giving  or  withholding 
their  consent. 

I  think  that  the  absence  of  consent  by  the  creditors  would  in 
most  cases  be  quite  conclusive  in  favour  of  rejecting  an  applica- 
tion to  annul  an  adjudication  or  to  rescind  a  receiving  order, 
because,  the  moment  the  receiving  order  is  made,  the  creditors 
acquire  a  right  to  have  the  debtor's  assets  distributed  in  a  due 
course  of  administration  in  bankruptcy,  and  it  would  require 
very  strong  grounds  indeed  to  induce  the  Court  to  take  away 
that  right  from  them  against  their  consent.  Although,  therefore, 
I  do  not  think  that  the  consent  of  creditors  should  be  disregarded 
when  it  is  not  given,  neither  do  I  think  that  too  much  import- 
ance ought  to  be  attached  to  it  when  it  is  given.  It  is  only  one 
of  the  elements  in  the  case. 

The  cases  which  have  been  referred  to  shew  that  the  consent 
of  the  creditors  ought  to  be  obtained  by  submitting  to  them  a 
scheme  of  arrangement.  When  such  a  scheme  is  submitted  to 
them  the  creditors  have  power  to  assent  to  it  But  their  power 
is  only  a  qualified  one.  Even  with  regard  to  a  scheme  of  arrange- 
ment under  the  Act  they  have  not  an  absolute  power  of  assent, 
but  the  Court  before  confirming  the  scheme  has  to  see  that  the 
debtor  has  not  been  guilty  of  certain  offences  under  the  Act,  and 
also  that  the  arrangement  is  for  the  benefit  of  the  general  body 
of  creditors.  The  Court  retains  a  control  over  the  debtor,  and 
the  assent  of  the  creditors  can  only  be  exercised  subject  to  the 
approbation  of  the  Court,  and  subject  also  to  the  conditon  that 
the  conduct  of  the  debtor  does  not  fall  within  certain  categories 
in  the  Act. 

If  this  be  so  with  regard  to  a  scheme  of  arrangement  under 
the  Act,  what  ground  is  there  for  saying  that,  without  any  scheme, 
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they  can  compel  the  Court  to  annul  an  adjudication  or  to  rescind 
a  receiving  order,  and  let  a  mau,  who  is  unable  to  pay  his  debts 
in  full,  loose  upon  the  public  to  continue  his  trading,  without  the 
Court  having  any  right  of  veto  ?  It  is  impossible  to  say  that 
that  would  not  be  contrary  to  the  whole  scheme  of  the  Act. 
There  may  no  doubt  be  circumstances  under  which  the  Court 
may  think  it  right  that  a  receiving  order  should  be  rescinded, 
and  the  consent  of  the  creditors  is  a  material  matter  for  con- 
sideration. But  it  is  not  the  only  thing  to  be  considered.  The 
Court  must  consider  the  position  of  the  debtor,  the  possibility  of 
his  getting  over  his  difficulties,  and  the  interests  of  the  public 
It  is  clearly  contrary  to  their  interests  that  a  man  who  is  insol- 
vent should  be  allowed  to  go  on  trading.  In  fact,  it  is  an  offence 
under  the  Act  for  a  trader  to  continue  trading  after  he  knows 
that  he  is  insolvent. 

If  the  debtor  goes  on,  the  creditors  who  are  aware  of  his  position 
will  put  pressure  upon  him,  and  their  solicitors  will  get  their 
costs,  but  the  creditors  themselves  will  be  no  nearer  getting 
paid  their  debts  than  they  were  before.  On  the  other  hand,  if 
persons  among  the  public  who  are  ignorant  of  the  debtor's 
deplorable  position,  can  be  found  to  trust  him,  then,  no  doubt, 
he  may  raise  money  by  means  of  which  he  can  pay  his  existing 
creditors.  But  that  can  only  be  done  by  taking  advantage  of 
the  want  of  guile  of  the  future  creditors  who  are  to  trust  him. 
That  is  really  what  this  proposal  comes  to.  **  Let  me  go  on  and 
see  if  I  cannot  get  some  foolish  people  to  trust  me ;  and  if  I  can 
I  shall  be  able  to  pay  some  of  my  creditors  something  more  than 
if  my  business  is  wound  up  now."  We  should  not  be  doing  our 
duty  to.  the  community  if  we  were  to  sanction  the  rescission  of 
the  receiving  order.  To  my  mind,  this  man  is  hopelessly  insol- 
vent. Without  any  estimate,  even  by  himself,  much  less  by  any 
competent  person,  of  his  present  position — ^his  assets  and  liabi- 
lities— ^he  asks  us  to  take  for  granted  that,  if  he  is  allowed  to  go 
on,  he  will  be  able  to  pay  his  creditors  in  full.  I  am  perfectly 
certain  that  he  will  not  He  will  probably  succeed  in  very 
much  enlarging  the  area  of  his  indebtedness,  but  I  am  pretty 
certain  that  he  will  not  diminish  it. 

I  am  of  opinion  that  the  appeal  ought  to  be  dismissed. 
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Charles,  J.  It  is  clear  that  under  s.  104  of  the  Bankruptcy 
Act,  ISSSy  the  Court  has  jurisdiction  to  rescind  the  receiving 
order.  If  authority  were  needed  it  is  to  be  found  in  Ex  parte 
Wemysa.  (1)  But  the  question  is,  on  what  grounds  ought  the 
Court  to  exercise  that  jurisdiction  ?  I  agree  with  my  learned 
Brother  that  the  Court  should  be  guided  by  the  same  consider- 
ation as  would  have  guided  it  had  there  been  an  adjudication 
of  bankruptcy,  and  it  had  been  asked  to  annul  the  adjudication. 

The  grounds  on  which  an  adjudication  of  bankruptcy  may  be 
annulled  are  set  forth  in  ss.  23  and  35  of  the  Act  of  1883.  It 
may  be  annuUed  under  s.  23,  upon  a  composition  or  scheme 
being  approved  by  the  Court,  or  it  may  be  annulled  under  s.  35, 
when  in  the  opinion  of  the  Court  the  debtor  ought  not  to  have 
been  adjudged  bankrupt,  or  it  is  proved  to  the  satisCEUstion  of  the 
Court  that  the  debts  of  the  bankrupt  are  paid  in  ftdl. 

In  the  present  case  the  debts  of  the  person  against  whom  this 
receiving  order  was  made  have  not  been  paid  in  fulL  Is  it  a 
case  in  which,  if  he  had  been  adjudged  a  bankrupt,  the  Court 
would  say  that  he  ought  not  to  have  been  so  adjudged  ?  These 
words  undoubtedly  are  very  wide,  and  many  grounds  can  be 
conceived  upon  which  the  Court  might  come  to  the  oondusion 
that  a  debtor  ought  not  to  have  been  adjudged  bankrupt.  For 
example,  if  there  was  no  sufficient  petitioning  creditor's  debt,  or 
no  act  of  bankruptcy,  or  if  it  turned  out  that  the  adjudication 
had  been  obtained  for  some  sinister  purpose,  that  is,  some  par- 
pose  foreign  to  the  administration  of  bankruptcy  law ; — all  these 
are  grounds  on  which  the  Court  might  be  of  opinion  that  the 
debtor  ought  not  to  have  been  adjudged  bankrupt.  But  it  is 
argued  that  the  mere  £act  of  the  consent  of  aU  the  creditors 
having  been  obtained  to  the  rescission  is  sufficient  Ex  parte 
Ledie  (2)  decides  that  it  is  not ;  and  the  same  principle  was 
acted  on  in  In  re  Oyll  (3),  and  by  the  Court  of  Appeal  in  In  re 
Bixon  and  Cardus.  (4) 

Those  authorities  appear  to  me  to  establish  that  the  mere  con- 
sent of  the  creditors  is  not  sufficient.  It  is  an  element  in  the  case, 
and  probably,  if  the  consent  of  the  creditors  were  not  obtained, 


(1)  13  Q.  B.  D.  244. 

(2)  18  Q.  B.  D.  619. 


(3)  5  Morrell  Banky.  Cas.  272. 

(4)  5  Morrell  Banky.  Cas.  291. 
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it  woald  be  f atile  to  ask  to  have  the  receiving  order  rescinded ;  1889 
but  it  by  no  means  follows  that»  if  the  consent  be  obtained,  the  ihrb 
receiving  order  will,  as  a  matter  of  course,  be  rescinded.  Hmtkb. 

I  felt  a  difficulty  at  first  in  consequence  of  the  decision  in  Ex  hxstbb. 
jKirte  Carr  (1) ;  but  in  that  case  all  that  was  done  was  to  direct  chlt^,j, 
a  stay  of  the  advertisement  of  the  receiving  order,  in  order  to 
see  whether  the  consent  of  the  creditors  to  its  rescission  could 
be  obtained.  The  application  had  been  made  to  the  registrar  at 
a  time  when  the  consent  had  not  been  obtained,  and  he  declined 
on  that  ground  to  make  any  order.  The  Court  of  Appeal  allowed 
an  extension  of  time,  in  order  to  see  if  the  consent  of  the  creditors 
could  be  obtained.  It  does  not  follow  that,  if  their  consent  had 
been  obtained,  the  receiving  order  would  have  been  rescinded  as 
a  matter  of  course. 

In  the  present  case  it  seems  to  me,  that,  notwithstanding  the 
consents  which  have  been  obtained  under  the  circumstances 
which  have  been  detailed  to  us,  it  would  be  wrong  to  rescind  the 
receiving  order. 

Appeal  dismissed^ 
The  debtor  appealed  (with  leave)  to  the  Court  of  Appeal. 

1889.  March  1.  WindotOy  Q.a,  and  F.  Cooper  Willis,  for  the 
appellants.  The  Court  has  jurisdiction  under  s.  104  to  rescind 
any  order  made  by  it.  The  judgments  of  the  Court  of  Appeal  in 
Ex  parte  Carr  (1)  go  to  shew  that  a  receiving  order  may  be 
resclDded  if  all  the  creditors  consent.  In  re  Dixon  and  Cardua  (2) 
is  distinguishable.  There  the  petition  had  been  presented  by 
the  debtor  himself,  and  a  scheme  of  arrangement  was  proposed 
which  the  Court  thought  could  be  carried  out  under  s.  18.  No 
scheme  of  arrangement  is  proposed  in  the  present  case. 

SirE.  Clarke^  8.O.,  and  Muir  Mackenzie,  for  the  official  receiver, 
were  not  heard. 

Lord  Esher,  M.B.    I  think  there  is  hardly  any  colour  for 
this  appeal. 
I  cannot  myself  see  anything  obscure  in  the  judgments  in  Ex^ 

(1)  35  W.  R.  150.  (2)  5  MorreU  Bankj.  Cas.  291. 
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1889       parte  Oarr  (1),  but  probably  there  is,  because  Cave,  J.,  seems  to 
In  bb       baye  thought  so.    I  think  that  Ex  parte  Carr  (1)  laid  down  this, 
^"""^     that  the  rescission  of  a  receiving  order  is  a  matter  for  the  discre- 
Hester,     tion  01  the  Court,  and,  when  the  registrar,  or  the  judge,  or  the 
Lord  Ertiw,  Mil.  Divisional  Coart  has  exercised  the  discretion  this  Conrt  will 
pause  long  before  it  interferes.    I  think  that  Ex  parte  Carr  (1) 
also  laid  down  that,  in  exercising  its  discretion,  the  Conrt  of 
Appeal  must  in  each  case  have  all  the  £a^ts  before  it,  and  it  will 
then  upon  a  consideration  of  the  fEicts  say  whether  the  discretion 
has  or  has  not  been  rightly  exercised  by  the  Court  below..    I 
think  that  is  right.     Then  we  come  to  In  re  Dixon  and  Cardus  (2), 
and  that  seems  to  me  to  decide  this,  that,  when  a  receiving' 
order  has  been  made,  and  the  creditors  have  not  been  paid  in 
full,  and  it  is  not  suggested  that  the  receiving  order  was  wrongly^ 
made  in  the  first  instance,  any  proposition  for  something  less 
than  a  payment  of  the  creditors  in  full  must  be  a  scheme  or 
arrangement,  and,  if  that  arrangement  is  not  in  substance  an 
arrangement  which  would  satisfy  the  requirements  of  s.  18,  the 
fact  that  it  is  possible  for  the  debtor  to  propose  a  scheme  with  all 
the  formalities  of  s.  18,  but  that  instead  of  proceeding  under 
s.  18,  he  asks  the  Court  to  rescind  the  receiving  order  on  tho 
footing  of  a  different  scheme,  and  so  to  remove  the  control  of  the 
Court,  is  a  very  material  matter  to  be  considered.    But  I  think 
that  in  that  case  the  Court  also  said  that,  if  the  proposed  arrange* 
ment  is  equivalent  to  a  scheme  under  s.  18,  and  the  Court  can 
see  that  it  may  with  perfect  safety  be  sanctioned,  they  would 
not  decide  that  such  a  proposition  must  be  at  once  rejected, 
merely  because  the  formalities  imposed  by  s.  18  have  not  been 
complied  with.    I  do  not  think  it  is  necessary  for  us  to  decide 
that  point  now.    The  debtor  says  that  he  has  obtained  the  con^ 
sent  of  practically  all  his  creditors  to  the  rescission  of  the 
receiving  order.    But  he  has  not  obtained  that  consent  in  the 
way  pointed  out  by  s.  18,  viz.  at  a  meeting  of  all  the  creditors, 
and  after  a  full  discussion.     He  does  not  propose  to  carry  out 
the  arrangement  under  s.  18.    That  is  a  strong  point  against 
him  prima  facie.    It  is  urged  that  he  has  obtained  the  consent 
of  all  his  creditors.    But  to  what  has  he  got  their  consent  ?    It 

(1)  36  W.  R.  160.  (2)  6  MorreU  Banky.  Cas.  291 
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is  not  pretended  that  he  has  paid  them  in  full,  although  it  is       1889 
eaid  that  all,  or  most  of  them,  have  signed  receipts  in  full.    If       in  bb 
<;reditor8y  without  getting  paid  their  debts  in  full,  choose  to  sign     ™«™*- 
a  receipt  in  full,  it  requires,  to  my  mind,  a  good  deal  of  explana-     Hbsteb. 
tion  how  it  was  that  they  came  to  do  such  an  unbusinesslike  LoidBiher.M.B. 
thing.    Such  conduct  appears  to  me  a  badge  of  folly.    The  cases 
are  clear  that  the  Court  is  not  bound  by  the  ^nsent  of  all  the 
creditors.    Although  the  consent  of  all  the  creditors  has  been 
obtained,  the  Court  will  still  consider  whether  what  they  have 
agreed  to  is  for  the  benefit  of  the  creditors  as  a  whole.    The 
Court  has  gone  still  further,  and  I  think  rightly  so,  and  has  said 
that  under  the  present  Bankruptcy  Act  it  will  consider  not  only 
whether  what  is  proposed  is  for  the  benefit  of  the  creditors, 
but  also  whether  it  is  conducive  or  detrimental  to  commercial 
morality  and  to  the  interests  of  the  public  at  large ;  and  they 
will  take  into  consideration  the  position  of  the  bankrupt  with 
regard  to  his  creditors,  and  see  whether  what  is  proposed  will 
not  place  his  future  creditors,  who  must  come  into  existence 
immediately,  in  a  position  of  imminent  danger.    The  Court  has 
said  this  before,  and  I  adhere  to  it  now. 

I  am  not  satisfied  that  what  was  done  in  the  present  case  is 
for  the  benefit  of  the  debtor's  existing  creditors.  Neither  am  I 
satisfied  that  there  will  not — on  the  contrary,  I  am  satisfied  that 
there  will  be — ^imminent  and  immediate  danger  to  his  future 
creditors,  who  must  at  once  come  into  existence  if  this  order  is 
annulled.  Therefore,  not  only  am  I  not  prepared  to  disagree 
with  the  Divisional  Court,  but  I  think  that  their  discretion  was 
rightly  exercised,  and  I  entirely  agree  with  all  the  reasons  given 
by  Cave,  J. 

I  think  the  appeal  must  be  dismissed. 

BowEK,  L.J.  I  am  entirely  of  the  same  opinion.  With 
regard  to  Ex  parte  Carr  (1),  it  is  sufficient  to  say  that  it  did  not 
raise  the  point  which  is  now  raised,  but  a  different  point.  I 
wish,  however,  to  add,  that  I  can  see  nothing  in  the  language 
used  by  the  Court  in  that  case,  read  by  the  light  of  subse- 
quent cases,  in  the  least  inconsistent  with  what  the  Master  of 

(1)  35  W.  R.  150. 
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the  Bolls  has  now  said.  Bat  it  seems  to  me  that  the  very  point 
which  is  now  raised,  was  raised  and  was  decided  by  the  Cionrt  of 
Appeal  in  In  re  Diocon  and  Cardus.  (1)  Even  if  I  doubted  the 
correctness  of  the  decision  in  that  case,  I  should  be  bound  by  it 
But,  if  I  may  venture  to  say  so,  it  seems  to  me  that  the  decision, 
and  the  language  used  in  In  re  Dixon  and  Cardus  (1)  are  absolutely 
right.  What  di^  that  case  decide  ?  It  seems  to  me  to  decide, 
in  the  first  place,  that,  when  the  creditors  have  not  been  paid  in 
full,  and  there  are  no  objections  to  the  original  validity  of  Ihe 
receiving  order,  it  is  not  enough  for  the  debtor  to  collect  the 
assents  of  his  creditors,  and  come  to  the  Court  and  say,  Bescind 
the  receiving  order.  He  ought,  if  he  wishes  to  move  the  Court 
to  interfere  in  a  matter  which,  to  a  certain  extent,  is  one  of  dis- 
cretion, to  bring  before  it  some  clear  grounds  for  thinking  that 
what  is  proposed  is  a  bona  fide  proposal,  which  it  will  be  in  die 
interest  of  the  creditors  to  uphold.  I  wish  emphatically  to  add 
my  entire  concurrence  in  what  the  Master  of  the  Bolls  has  said, 
that  the  proposal  ought  to  be  also  one  which  is  not  detrimental 
to  the  interests  of  the  public.  Those  interests  are  part  of  what 
the  Court  has  to  consider  upon  such  applications  under  the 
present  Bankruptcy  Act.  A  proposal  of  this  kind  must,  as  it  i» 
a  business  matter,  take  the  shape  of  some  scheme  or  plan.  In 
In  re  Dixon  and  Cardus  (1)  the  Court  stopped  short  of  sayiag 
that  it  was  necessary,  as  a  condition  precedent,  that  the  proposed 
scheme  should  be  accompanied  with,  or  based  Upon,  all  the  for- 
malities prescribed  by  s.  18 ;  they  left  that  point  undecided,  and 
it  is  not  necessary  for  us  to  decide  it  now.  I  express  no  opinion 
upon  it.  But  the  Court  said  that,  however  that  might  be,  the  exist- 
ence of  s.  18  was  a  matter  which  the  Court  could  not  put  aside. 
That  section  has  provided  machinery  for  dealing  with  arrange- 
ments between  debtors  and  their  creditors,  and,  if  a  debtor  has 
abstained  from  taking  the  benefit  of  that  machinery,  the  Court 
would  watch  narrowly  what  he  was  doing,  and  see  whether  there 
was  any  good  reason  for  his  abstaining  from  taking  the  benefit 
of  that  machinery ;  and,  unless  they  were  satisfied  that  the  plan 
which  he  was  putting  forward  was  one  which,  though  not  exactly 
based  upon  the  formalities  of  s.  18,  was  in  substance  certain  to 

(1)  5  Morrell  Bankj.  Gas.  291. 
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result  in  success,  they  would  not  interfere  with  the  discretion  of       1889 
the  Court  below  in  refusing  to  act  upon  it    That  is  really  what       in  bi 


EZPABTX 


In  re  Diwan  and  Cardm  (1)  decided.   And  it  seems  to  me  that  the 
facts  of  the  present  case  demand  imperatively,  in  the  interests     Bxerm. 
both  of  the  creditors  and  of  the  public,  that  that  decision  should 
be  applied  now. 

Fby,  L.  J.  I  am  entirely  of  the  same  opinion.  This  appeal  is 
based  on  the  idle  notion  that  the  Court  is  bound  by  the  consents 
of  the  creditors  obtained,  not  at  a  meeting  of  the  creditors,  not 
after  a  full  and  open  discussion  of  the  rights  and  interests  of  the 
parties  and  the  general  position  of  things,  but  obtained  by  the 
debtor  going  round  to  his  various  creditors,  and  procuring  from 
them  receipts  for  their  debts,  or  consents  to  the  rescission  of  the 
receiving  order,  upon  what  representation  and  in  what  manner 
we  do  not  know.  It  is  an  idle  notion  that  the  Court  is  bound  by 
the  consents  of  the  creditors.  The  Court  has  far  larger  and  more 
important  duties  to  perform  than  merely  to  consider  whether  the 
creditors  have  consented  to  the  rescinding  of  the  order.  We  are 
bound  in  the  exercise  of  our  discretion  in  such  a  matter,  and  I 
think  I  might  almost  say  in  all  matters  under  this  Act,  to  take  a 
wider  view.  We  are  not  only  bound  to  regard  the  interests  of 
the  creditors  themselves,  who  are  sometimes  careless  of  their 
best  interests,  but  we  have  a  duty  with  regard  to  the  commercial 
morality  of  the  country. 

I  conceive*  that  one  of  the  objects  of  this  statute  was,  if  not  to 
put  an  end  to,  yet  at  least  to  discourage,  private  arrangements 
between  a  debtor  and  his  creditors.  Any  one  who  knows  the  his- 
tory of  the  law  of  debtor  and  creditor  of  this  country,  knows  that 
private  arrangements  between  debtors  and  their  creditors  have 
often  been  scandalous,  and  that  they  have  given  opportunities  for 
misrepresentation,  for  private  bargains,  and  for  undue  preferences* 
I  for  one  should  pause  long  before  I  allowed  the  evils  of  private 
arrangements  between  a  debtor  and  his  creditors  to  creep  into  the 
administration  of  this  Act  In  my  judgment  in  In  re  Dixon  and 
Cardus  (1)  I  agreed  with  the  Master  of  the  Bolls  that  we  should 
not  lay  down  that  no  arrangement  with  creditors  could  have 

(1)  6  Morrell  Banky.  Gas.  291. 
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1889        railway  companies  had  refused  to  carry  iron  ore  of  the  applicants 

Tbs  Quken  except  on  the  payment  by  them  of  rates  in  excess  of  the  maxi- 

fiAiLWAT     ^^^  authorized  rates,  and  had  thereby  subjected  the  applicants 

si^ttBAMD  *^  ^i^d^©  a^d  unreasonable  prejudice  and  disadvantage,  and 

DisTZKGTON   ordered  and  enjoined  the  railway  companies  to  desist  &om  so 

OoMPANT.    doing.    The  pleadings,  the  decision  of  the  Commissioners,  and 

the  terms  of  the  order  are  more  fully  stated  in  the  judgment  of 

this  Ciourt. 

1889*  Feb.  25.  Sir  B.  E.  Webster,  A.G.  (R  S.  Wright,  with 
him),  for  the  Distington  Iron  Company,  shewed  cause.  The 
Bailway  Commissioners  had  jurisdiction  to  make  the  order.  The 
jurisdiction  given  to  the  Court  of  Common  Fleas  by  the  Bailway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  81),  s.  3,  was  trans- 
ferred to  the  Commissioners  by  the  Begulation  of  Railways 
Act,  1873  (36  &  37  Vict.  c.  48),  s.  6.  By  the  Bailway  and  Canal 
Traffic  Act,  1854,  s.  2,  no  railway  company  "  shall  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  or  in 
favour  of  any  particular  person  or  company,  or  any  particular 
description  of  traffic  in  any  respect  whatsover,  nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever." 

By  refusing  to  carry  the  goods  of  the  applicants  unless  they 
prepaid  more  than  the  maximum  rate  for  the  carriage,  the  rail- 
way companies  subjected  the  applicants  to  undue  prejudice  and 
disadvantage.  The  Commissioners  rightly  distinguished  OrecU 
Western  By,  Co.  v.  Bailway  Commissioners  and  James  Brovon  (1) 
from  the  present  case.  In  BrovrrCs  Case  (1)  the  question  was  on 
another  clause  in  s.  2,  viz.  failure  to  afford  ^'  reasonable  facili- 
ties," and  even  there  Lord  Justices  Brett  and  Cotton  suggested 
that  if  the  overcharges  were  of  such  an  amount  and  of  such  a 
nature  that  they  had  the  effect,  or  it  could  be  presumed  that 
they  were  made  with  the  intention  of  preventing  the  use  by  pas- 
sengers of  particular  trains  and  stations,  the  Commissioners  might 
have  jurisdiction. 

In  Broum^s  Case  (1)  there  was  no  evidence  of  any  tender 

(1)  7  Q.  B.  D.  182. 
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of  the  right  amount,  or  that  the  overcharges  were  made  to  pre-       1889 

vent  passengers  travelling,  or  to  stop  the  running  of  particular  TbbQuzeii^ 

trains.    Here  the  object  was  to  prevent  the  sending  of  goods  ^^^^j^y 

except  on  the  railway  company's  own  terms,  and  it  is  found  as  a  Commis- 

,  .  '^  BI0NER8AND 

fact  that  insisting  on  prepayment  has  deterred  traffic,  DrnnNoroir 

Sir  H.  James,  Q.O.  (Pcpe,  Q.O.,  Littler^  Q.O.,  and  Ernest  Moon    ctoMPAirr. 
with  him)  for  the  London  and  North  Western  and  Fumess  Bail- 
way  Companies.   The  object  of  the  Bail  way  and  Canal  Traffic  Act« 
1854,  was  to  give  certain  jurisdiction  only,  and  not  to  oust  the 
jurisdiction  of  the  Courts  of  Law  unless  it  was  expressly  so  pro- 
vided.   Where  the  Commissioners  have  power  to  hear  a  case 
their  jurisdiction  excludes  that  of  the  Courts  of  Law,  and  if  the 
Commissioners  have  power  in  the  present  case  the  jurisdiction  of 
the  Courts  of  Law  will  be  superseded.    The  case  must,  for  the 
present,  be  assumed  to  be  one  of  overcharges  enforced  by  a  threat 
of  refusal  to  carry  unless  an  overcharge  was  paid.    The  remedy 
was  by  an  action  for  money  had  and  received,  or,  if  the  money  was 
tendered  and  refused,  by  an  action  for  not  carrying  the  goods, 
and  perhaps  an  injunction  to  restrain  the  railway  company  from 
making  the  overcharge.    The  applicants  might  either  have  paid, 
and  then  sued  for  the  money  and  for  an  injunction,  or  have  brought 
an  action  for  the  refusal  to  carry  their  goods.    The  special  juris- 
diction is  given  by  the  Bailway  and  Canal  Traffic  Act,  1854, 
s.  2,  and  by  s.  6  *'  no  proceeding  shall  be  taken  for  any  violation 
or  contravention  of  the  above  enactments,  except  in  the  manner 
herein  provided ;  but  nothing  herein  contained  shall  take  away 
or  diminish  any  rights,  remedies,  or  privileges  of  any  person  or 
company  against  any  railway  .  •  •  company  under  the  existing 
law."    A  '^  proceeding "  in  s.  6  includes  an  action.    The  appli- 
cants must  shew  that  the  claim  is  under  s.  2  only,  and,  if  so,  must 
argue  that  the  action  for  money  had  and  received  or  for  non-car- 
riage is  gone.    There  might  possibly  be  a  refusal  of  facilities  by 
charging  some  exorbitant  sum  which  would  operate  as  effectually 
as  a  physical  barrier  across  the  line  to  prevent  the  transmission 
of  goods.    But  this  is  no  such  case.    There  was  no  evidence  of 
undue  preference  of  one  trader  or  one  class  of  goods  over  another. 
If  the  applicants  had  paid  the  sum  demanded  they  would  only 
be  '^  prejudiced  "  to  the  extent  of  having  to  bring  an  action  for 
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1889  the  overoharge.     Three  classes  of  subjects  are  dealt  with  in  s.  2 : 

Thb  Quxxv  First,  ^*  reasonable  fiacilities  "  for  the  receiving  and  forwarding  or 

Bailwat  delivering  of  trafiSc,  and  for  the  return  of  carriages,  &c.    The 

CoMMzs-  provision  as  to  that  is.  on  the  decided  cases,  to  prevent  physical 

8I0NBB8AND     ^  n, 

DiBTDiOToir  obstruction,  and  not  mere  overcharge.  Second :  giving  ^  nndue 
CckMPAHT.  preference  or  advantage  "  to  any  one ;  and  subjecting  any  one 
to  ^  undue  or  unreasonable  prejudice  or  disadvantage/'  The 
latter  part  is  the  correlative  of  the  first  part  of  the  second  pro* 
vision,  expressed  negatively  instead  of  affirmatively:  see  per 
Bramwell^  L.J.,  Chreat  WesUm  By.  Go.  v.  BaUway  Commistioners 
and  James  Brown.  (1)  Third,  cimtinuous  lines.  The  object  of 
the  statute  was  to  put  all  traders  in  the  same  po8iti<m  with 
respect  to  the  carrit^e  of  goods,  and  to  compel  the  railway  com- 
panies to  carry  for  all  and  on  equal  terms.  If  they  fiivour  one 
they  prejudice  another,  and  vice  versa.  BrountkS  Can  (2)  cannot 
be  distinguished.  It  was  indeed  suggested  in  that  case  that 
there  might  be  such  a  constructive  obstructicm  as  would  be 
equivalent  to  a  fiulure  to  iJford  reasonable  fSeusilities.  But  it  has 
not  been  argued  that  the  demand  in  the  pres^it  case  could  have 
any  such  effect. 

[He  cited  also  BenneU  v.  MamkeBter,  Sheffidd^  a/ad  lAnedhAire 
By.  Co.  (3) ;  AUamey  General  v.  Great  Northern  By.  Co.  (4)] 

BaJfowr  Browne,  Q.C.  {MoCkUl,  with  him),  for  the  Cleator  and 
Workington  Bailway  Ccmipany,  referred  to  the  observatians  of 
Lord  8elbome,  L.C.,  in  South  Etutem  By.  Co.  v.  Bailway  Cowmis* 
sUmers  (&),  on  s.  2  of  the  Bailway  Traffic  Act,  18&4 ;  and  con- 
tended that  on  the  applicants'  own  case  it  appeared  that  no 
excessive  chaise  had  been  made  by  the  Cleator  and  Workington 
Bailway  Oompany. 

Cur.  adv.  tmlt. 

1889.  March  5.  Huddlbbton,  B.  I  am  of  opinion  that  the 
rules  should  be  made  absolute.  The  Distington  Company  ap- 
plied to  the  Bailway  Commissioners  to  act  under  s.  2  of  the 
Act  of  1864,  because  the  power  to  deal  with  these  questions  was 

(1)  7  Q.  B.  D.  at  p.  193.  (3)  6  C.  B.  (N.S.)  707. 

(2)  7  Q.  B.  D.  182.  (4)  29  L.  J.  (Ch.)  794. 

(5)  6  Q.  B.  D.  586,  at  pp.  591-2. 
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given  to  the  Court  of  Common  Fleas  by  the  Bailway  and  Canal       1889 

Tia£Sc  Acty  1854,  and  then  that  power  was  transferred  to  the  Tbb  Queen 

Bailway  Commissioners  by  the  Begulation  of  Bailways  Act,  bailway 
1873.    The  2nd  section  of  the  Act  of  1854  is  in  substance  re-     Conjns. 

FI0NEB8  AND 

enacted  in  the  Act  of  1873,  with  some  additions,  but  for  con-  DisnNaTON 
venience  we  may  refer  to  the  section  as  it  appears  in  the  statute  Cohpant. 
of  1854.  *'The  first  observation  which  arises  upon  this  enact-  Hnddkrton,B. 
ment,"  said  Lord  Selbome  in  South  Eastern  By.  Co.  v.  Railway 
Commissioners  (1),  **  is,  that  it  does  liot  enable  the  Commissioners 
to  impose  upon  a  railway  company  knj  new  duties  or  obligations 
depending  upon  any  mere  exercise  of  the  Commissioners'  own 
judgment.  Their  authority  is  only  to  enquire  into  and  to  prevent 
violations  or  contraventions  of  the  statute  ** ;  and  in  Great  Western 
By.  Co.  V.  Bailway  Commissioners  and  James  Brown  (2),  Bram- 
well,  L.J.,  said:  ''I  think  one  ought  not  to  suppose  that  the 
legislature  intended  to  give  to  the  Commissioners  a  jurisdiction 
in  matters  which  Could  be  quite  as  well  exercised  by  the  ordinary 
Courts  of  Justice/'  Those  observations  shew  that  the  Commis- 
sioners have  no  authority  except  that  which  is  given  them  by 
the  statute,  and  that  where  there  is  power  in  the  ordinary  Courts 
of  Justice  to  afford  redress  it  is  not  probable  that  the  Commis- 
sioners would  have  jurisdiction. 

VHiat,  then,  is  submitted  to  their  jurisdiction  under  s.  2  of  the 
Bailway  and  Canal  Traffic  Act,  1854  ?  The  first  part  relates  to 
reasonable  facilities  for  receiving  and  forwarding  the  traflic. 

•  

The  second  part  of  that  section  is  all  one,  as  Sir  Henry  James 
pointed  out ;  it  is  not  two  as  the  Attorney  General  suggested, 
but  it  is  with  reference  to  giving  undue  or  unreasonable  pre- 
ference or  advantage,  or  causing  undue  or  unreasonable  pre- 
judice or  disadvantage  in  any  respect  whatsoever.  .  The  terms 
are  ^  preference  and  advantage,"  **  prejudice  and  disadvantage,'* 
correlative  terms.  Then  the  third  part  is  with  reference  to 
contikiuotis  lines  of  communidations  and  railways  That  is  not 
my  view  of  it  only,  but  that  is  the  view  which  the  late  Lush,  J., 
took  in  South  Eastern  By.  Co.  v.  Bailicay  Commissioners  (3),  and 
was  the  division  approved  of  by  Lord  Selbome  in  his  judgment  in 

(1)  6  Q.  B.  D.  686,  at  p.  691.  (2)  7  Q.  B.  D.  182,  at  p.  193. 

(3)  5  Q.  B.  D.  217. 
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1889        that  case  in  the  Court  of  Appeal.  (1)    Those  aie  the  three 

ThiQuieh'  heads — first,  facilities ;  second,  preference  and  advantage  or  dis- 

Bailwat     ^^CLi^tage ;  and  third,  continnons  lines — over  which  the  legis- 

GoHMiB-     lature  gives  the  Bailway  Commissioners  jorisdiction  and  power. 

DiBTiKGTON  Before  I  read  the  words  of  s.  2,  let  me  see  what  was  the  applies- 

OoHPAiTT.    tion  of  the  Distington  Iron  Company ;  and  it  is  remarkable  how 

Hoddinton.  B.  ^^^^  ^^^  l^ow  inconclusivc  the  pleadings  are. 

The  original  application  referred  principally  to  terminal 
charges ;  and  in  particulars  given  by  the  Distington  Iron  Com- 
pany they  undertook  "  not  to  call  any  evidence  in  support  of  the 
complaint  contained  in  the  second  paragraph  of  the  application 
that  the  applicants'  traffic  is  subjected  to  any  undue  prejudice 
and  disadvantage  in  competition  with  similar  traffic  of  other 
works/'  and  although  that  may  only  apply  to  the  second  para- 
graph which  is  with  reference  to  terminal  charges,  it  clearly 
shews  that  any  question  of  the  traffic  being  subject  to  undue 
prejudice  and  disadvantage  in  competition  with  similar  traffic  of 
other  works  was  abandoned  by  the  applicants.  I  should  think 
that  when  the  Distington  Company  found  themselves  in  a  stress 
by  the  terminal  charges  being  disclaimed,  and  a  question  of 
costs  arose,  they  sought  to  get  the  Commissioners  to  add  the 
amendment;  and  it  is  the  more  remarkable,  because  in  the 
answer  by  the  London  and  North  Western  and  the  Fnmess 
Company,  and  in  the  subsequent  answer  in  the  same  terms  by 
the  Cleator  and  Workington  Junction  Bailway  Company,  they 
deny  the  statement  that  the  applicants'  traffic  or  any  is  charged 
with  a  terminal,  or  that  the  applicants  are  subject  to  any  undue 
prejudice  or  disadvantage.  Those  were  the  two  chaiges  made, 
terminals  and  undue  prejudice  and  disadvantage  with  reference 
to  the  terminals,  not  with  reference  to  anything  else.  There  is 
nothing  said  about  being  exposed  to  greater  charges,  or  being 
prejudiced  because  there  are  greater  charges.  I  find  that  when 
the  Distington  Company  reply  to  the  answer  of  the  railway 
companies,  they  join  issue  and  say  **  that  the  respondents  have 
charged,  and  continue  to  charge  to  the  applicants,  rates  ex- 
ceeding  the  maximum  rates  which  the  respondents  are  entitled 
to  charge";  and,  ''if  the  said  charges  cannot  be  justified  as 

(1)  6  Q.  B.  D.  586,  at  pp.  591-2. 
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inclnding  tenninals  at  Distington,  they  cannot  be  justified  at  all,"       ^^^ 
It  is  conclusive  to  my  mind  that  what  they  meant  in  the  reply  Tax  Qixsv 
was  this: — True,  terminal  charges  are  disclaimed,  bat  we  rely    bailwat 
upon  excessive  charges — not  excessive  charges  as  suggested  after-  ^i^^^^j^ 
wards  by  the  Bailway  Commissioners,  but — excessive  charges  Diotington 
generally.    If  I  am  right  in  supposing  that  was  the  real  question.    Company, 
there  cannot  be  a  doubt  that  the  Bailway  Commissioners  have  no  Huddiestoo.  el 
jurisdiction  whatsoever,  for  BrovnCs  Com  (1)  decided  that  the  ques- 
tion of  excessive  charges  was  not  a  question  for  the  Bailway 
Commissioners,  because  the  parties  would  have  their  remedy  in 
the  courts.    If  the  railway  charges  were  excessive  they  could  go 
into  the  county  court  or  the  superior  court,  and  recover  the 
surplus;  or  if  such  charges  were  only  threatened,  the  parties 
could  go  into  the  courts  and  obtain  an  injunction. 

When  the  case  came  before  the  Bailway  Commissioners  there 
was  obviously  a  disinclination  on  their  part  to  recognise  Brown^s 
Ccue  (1),  and  they  seem  to  have  struggled  to  escape  from  the 
effect  of  it.  The  only  question  on  the  replication  was  the  issue 
of  excessive  charges,  and  the  Commissioners  gave  the  go-bye  to 
that ;  and  it  would  puzzle  anybody  to  ascertain  from  their  deci- 
sion whether  they  proceeded  upon  the  first  or  on  the  second  part 
of  the  2nd  section,  because  at  one  time  they  base  their  decision 
upon  ''  facilities,"  at  another  time  they  base  it  upon  *'  prejudice 
and  disadvantage."  Then  they  come  to  a  conclusion,  which  in 
substance  says.  We  do  not  decide  upon  the  pleadings  as  they 
originally  stood,  but  we  decide  upon  the  addition  or  rider  to  the 
pleadings.    [The  learned  judge  read  it.] 

But  before  I  examine  the  judgment  of  the  Bailway  Commis- 
sioners, let  me  see  what  is  the  real  meaning  of  the  2nd  section 
according  to  my  humble  judgment.  I  dismiss  the  third  part, 
because  the  question  of  continuous  lines  does  not  arise  at  alL 
The  first  is  the  question  of  facilities.  '*  Every  railway  com- 
pany, canal  company,  and  railway  and  canal  company,  shall, 
according  to  their  respective  powers,  afford  all  reasonable  faci- 
lities for  the  receiving  and  forvrarding  and  delivering  of  traffic 
upon  and  from  the  several  railways  and  canals  belonging  to  or 
worked  by  such  companies  respectively,  and  for  the  return  of 

(1)  7Q.  B.  D.  182. 
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J 889  camagee,  tracks^  boate,  and  other  vehicles."  What  is  the  mean- 
Thb  Quxen  ing  of  *^  facilities  "  ?  It  is  clear  that  the  word  has  no  reference 
Railway  *^  excessive  charges  at  all,  but  is  used  with  reference  to  the  con- 
siSemand  ^®^i®^<5®  to  b®  afforded  in  receiving  and  forwarding  and  deliver- 
DuTiNaToN  ing  traffic,  and  so  on,  and  the  return  of  carriages ;  and  that  that 
Ck>iiPANT.  is  the  right  view  appears  from  the  judgment  of  Brett,  L.J.,  in 
Huddieston,  B.  S&uth  Eostem  By.  Co.  V.  BaUway  Commissioners  (1)  when  speaking 
of  facilities,  he  said,  '*  Their  jurisdiction  " — that  is  the  Railway 
Commissioners'  jurisdiction — ^  was  further  confined  to  this,  that 
they  could  only  properly  deal  with  matters  which  might  facilitate 
or  impede  the  receiving,  forwarding,  or  delivering  of  passengers 
or  goods  upon  or  from  the  existing  railways  or  stations ;  they  had 
no  jurisdiction  to  entertain  or  deal  with  matters  otherwise  affect- 
ing passengers  and  goods."  And  in  Oreat  Western  Bjf.  Co.  v. 
Bailway  Commissioners  (2),  Cotton,  L. J.,  said :  "  Now,  what  I 
think  comes  within  those  words  '  afford  all  reasonable  facilities,' 
is  the  providing  proper  accommodation  in  the  stations  and  in  the 
carriages  for  the  receiving  and  forwarding  passengers,  and  for 
getting  them  in  and  out  of  their  carriages  and  the  like.  The 
mere  fact  that  the  charge  is  beyond  that  which  parliament  has 
sanctioned  is  not,  in  my  opinion,  a  refuel  to  afford  reasonable 
facilities.  It  may  be  the  charges  are  so  excessive,"  and  so  on. 
Those  two  authorities  shew  that  upon  a  question  of  excessive 
charges  the  authority  of  the  Eailway  Commissioners  on  this 
portion  of  the  Act — ^namely,  as  to  the  reasonable  feusilities^ 
cannot  be  imported.  That  being  gone,  now  let  me  see  what  is 
the  only  portion  of  the  Act  upon  which  they  can  act.  That  is 
the  second :  **  And  no  such  company  shall  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  or  in  favour  of 
any  particular  person  or  company,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever,  nor  shall  any  such  company 
subject  any  particular  person  or  company,  or  any  particular  de- 
scription of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever."  Those  words,  ^  undue 
or  unreasonable  preference  or  advantage,"  and  ''prejudice  or 
disadvantage,"  must,  as  it  appears  to  me,  mean  a  preference  or  a 
prejudice  with  reference  to  competing  parties — an  inequality,  an 

(1)  6  Q.  B.  D.  686,  at  p.  600.  (2)  7  Q.  B.  D.  182,  at  p.  196. 
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unfaimesSy  with  reference  to  others,  or  a  prejudice  to  other  works,       T^6S9 
and  cannot  mean  that  because  there  are  excessive  charges  a  pre-  Thb  Quxkk 
judice  arises  to  the  applicants,  for  that  is  all  that  remains.    All    bailway 
that  the  applicants  can  say  here  is — you  charge  us  too  much,  but  g,^J^^f^ 
we  dare  not  say  that,  because  BromCs  Gobs  (1)  is  decisive ;  there-  DisrivaToir 
fore  we  will  say-  you  prejudice  us  because  you  charge  us  too    Oohpant. 
much.    Then  diey  try  to  avail  themselves  of  a  very  refined  dis-  Huddittton,  & 
tinction,  saying  that  in  effect  the  overcharge  is  a  refusal  to 
carry,  and  therefore  they  are  prejudiced — ^I  will  deal  with  that 
presently — and  they  try  to  do  so  in  consequence  of  some  dicta  of 
Srett  and  Cotton,  L. JJ.,  in  BrcwtCs  Case  (1),  but  I  fedl  to  see 
anything  in  those  dicta  to  support  that  proposition.    Brett,  L. J., 
says :   **  It  there  were  a  statement  in  the  complaint  that  the 
overcharge  was  done  with  the  intent  to  stop  the  running  of  a 
train  or  prevent  a  certain  number  of  trains  going,  as  at  present 
advised  I  should  think  it  was  a  matter  within  the  jurisdiction  of 
the  Bailway  Commissioners''  (at  p.  196).    I  should  myself  doubt 
whether  it  was  so.    If,  however,  this  had  been  a  decision  of  the 
Lord  Justices  I  should  have  felt  bound  by  it ;  but  it  is  not,  it  is 
obiter  dictum.    To  the  same  effect  is  a  passage  to  be  found  in 
Cotton,  L.J.'s,  judgment.    But  that  is  a  very  different  thing  to 
anything  that  has  been  found  here.    I  dare  say  if  the  Bailway 
Commissioners  had  had  their  attention  called  to  that,  they  might 
just  as  well  have  arrived  at  the  conclusion  that  the  alleged  over- 
charge was  done  with  intent,  as  at  the  conclusion  they  have  arrived 
at — namely,  that  it  was  done  to  prejudice. 

I  look  at  the  judgment  of  the  Bailway  Commissioners.  Sir 
Frederick  Peel  left  the  question  of  law  to  the  legal  Commissioner, 
now  Sir  Alexander  Miller.  That  learned  Commissioner  said: 
**  In  this  case  the  presence  of  those  allegations  upon  the  absence 
of  which  the  judges  relied  in  that  case  '*  (that  is  referring  to 
BrewtfB  Case  (1)),  ^  is  sufficiently  alleged.  It  appears  that  the 
applieants  not  only  remonstrated  against  the  charges  as  excessive 
in  themselves,  but  as  calculated  to  injure  their  business,  that 
they  formally  announced  in  writing  their  intention  not  to  pay 
more  than  the  legal  charges,  and  that  thereupon  the  companies 
told  them  that  unless  that  letter  was  withdrawn,  they  would  not 

(1)  7  Q.  B.  D.  182. 
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1889  receive  or  carry  the  traffic."    That  certainly  is  contrary  to  the 

Thb  Qceen  evidence ;  there  is  nothing  in  the  evidence  to  say  that  it  was 

Bailway  calculated  to  injure  their  business,  and  so  on.    **Thi8,  in  our 

C0MMI8-  opinion,  amounted  to  a  distinct  tender  by  the  applicants,  and 

BIONKR8AKD      ^  J  rr  ^ 

DiBTiNGTON   refusal  by  the  company,  of  the  sums  alleged  by  the  former  to  be 
Ck>MPAirT.    ^^^  proper  amounts."    I  do  not  think  it  does.    He  referred  to 
HaddtoltoD,  B.  ^^^  letters,  and  those  two  letters  when  read  will  not  support  this 
suggestion.    ''  Of  course,  in  considering  the  question  pf  juris- 
diction, we  must  assume  the  allegations  to  be  true.    Now,  we  are 
clearly  of  opinion,  and  the  observations  of  the  judges  in  Brown^s 
Case  (1)  serve  to  point  to  the  same  conclusion,  that  a  refusal  to 
receive  and  carry  traffic  except  upon  terms  which  the  company 
are  not  warranted  in  exacting,  is  a  denial  of  reasonable  facilities 
within  the  meaning  of  the  Act.    And  is  also,  when  the  sender  of 
the  traffic  is  thereby  injured  or  inconvenienced  in  the  conduct  of 
his  business,  an  undue  prejudice  and  disadvantage  to  such  sender." 
How  does  he  make  that  out  ?   No  doubt  if  the  railway  companies 
require  certain  charges  which  are  more  than  legitimate  charges, 
and  the  sender  refuses  to  pay  them,  he  may  be  prejudiced  by 
that ;  and  so  was  Brown.  *^  And  from  the  character  of  this  prejudice 
there  is  an  obvious  distinction  between  passenger  and  goods 
traffic.    It  may  very  well  be  that  as  to  the  former  all  that  is 
required  in  the  way  of  facilities  is  that  proper  carriages  should 
be  provided^  and  trains  despatched  at  convenient  times,  and  at 
reasonable  rates  of  speed,  because,  as  to  all  other  matters,  the 
passenger  can  help  himself  " — I  do  not  understand  that  exactly, 
because  passengers  and  goods  are  placed  on  the  same  footing — 
"  but  in  the  case  of  goods  all  that  a  sender  can  do  is  to  deliver 
or  offer  the  traffic  to  a  company,  and  if  they  refuse  to  receive  it, 
or,  receiving,  duly  to  forward  it,  he  is  as  completely  denied 
reasonable  facilities  for  its  transmission  as  if  the  company  had 
wilfully  neglected  to  provide  the  physical  appliances  necessary 
for  its  business."    Now  has  the  learned  Commissioner  decided 
upon  the  ground  of  reasonable  facilities,  or  has  he  decided  upou 
the  ground  of  advantage  or  disadvantage,  preference  or  prejudice. 
It  is  impossible  to  tell.    1  look  first,  therefore,  to  see  what  is 
the  order  that  is  drawn  up.     The  order  recites  that  terminal 

(1)  7  Q.  B.  D.  182. 


Huddleston,  B. 


TOL.  XXIL  QUEEN'S  BENCH  DIYISION.  653 

charges  are  disclaimed,  and  then  that  the  applicants  obtained       1889 

leave  to  amend  their  application ;  and  then  the  amendment  is  thx  Qubex 

stated  :  "  Whereby  the  applicants  alleged  that  they  and  their  ^^^^^^ 
traffic  were  subject  to  undue  and  unreasonable  prejudice  and     Commis- 

*       *  aiONERS  AND 

disadvantage,  and  prayed  for  an  injunction  restraining  the  re-  Dibtikoton 
spondents  from  continuing  to  subject  their  traffic  to  such  undue  ck)J^^. 
prejudice  and  disadvantage."  Then  the  Commissioners  ^^Find 
and  determine  that  except  as  to  iron  ore,  the  said  railway 
companies  do  not  subject  the  applicants  or  their  traffic  to  any 
undue  or  unreasonable  prejudice  or  disadvantage.  And  as  to  the 
iron  ore  we  find  that  the  said  railway  companies  have  refused 
to  carry  such  traffic  for  the  applicants  to  their  works  at  Dis- 
tington,  except  on  the  payment  by  the  said  applicants  to  the 
said  railway  companies  for  the  conveyance  of  such  traffic,  of  rates 
or  charges  in  excess  of  the  maximum  rates  which  the  said  rail- 
way companies  respectively  are  authorized  to  charge  for  the  con- 
veyance of  such  traffic  *' — ^that  is  BrowtCs  Case  (1) — "  and  have 
threatened  to  refuse  such  traffic  for  conveyance  on  their  railways 
except  upon  prepayment  of  such  excessive  and  illegal  charges." 
What  is  really  the  meaning  of  that  except  that  the  railway  com- 
panies have  made  excessive  charges  ?  That  may  be  the  case,  but 
that  b  all  that  it  amounts  to.  Then  it  is  said  that  because  those 
excessive  charges  are  claimed  there  is  an  undue  prejudice  or  an 
undue  disadvantage  to  the  applicants.  '^And  we  order  and 
enjoin  the  said  railway  companies,  and  each  of  them  respectively, 
to  desist  from  subjecting  the  said  applicants  to  such  undue  and 
unreasonable  prejudice  and  disadvantage  as  aforesaid."  I  must 
come  to  the  conclusion  that  the  Bailway  Commissioners,  finding 
they  could  not  base  their  judgment  upon  the  question  of  facilities, 
have  set  up  this  second  part  of  the  case — ^the  preference  or  advan- 
tage, prejudice  or  disadvantage ;  and,  for  the  purpose  of  giving 
themselves  jurisdiction,  have  found  that  the  excessive  charges 
are  a  prejudice  and  disadvantage.  That  is  the  meaning  of  it. 
No  Court  can  give  itself  power.  It  cannot  give  itself  jurisdic- 
tion by  a  finding  which  is  not  a  proper  finding ;  and  in  this  case 
it  appea^  to  me  that  the  whole  substance  of  the  application  of 
the  Distington  Iron  Company  was  a  last  resource.    Their  first 

(1)  7  Q.  B,  D.  182. 
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1889        complaint  was  of  tenninal  charges ;  when  those  were  explained 

TbsQuxxn'  they  were  put  out  of  court ;  and  when,  to  recover  themselves,  they 

Bailwat     ^^^^^^  *^®^'  whole  case  on  excessive  charges,  they  were  met  by 

CoMMB-     Brown's  Case  (1),  and  tried  to  get  rid  of  that  by  urging  that  there 

DisnNGTON   was  a  letter  written  which  might  have  had  the  effect  of  prevent- 

GoMF^.    i°g  people  sending  goods  by  the  railway,  and  therefore  there  was 

a  prejudice  or  disadvantage.    It  is,  in  substance,  saying  there  Ib 

a  prejudice  or  disadvantage  from  the  excessive  charges.    This  is 

the  real  meaning  and  the  real  finding.     That  is  bad,  being 

directly  opposed  to  BrowfCs  Case  (I) ;  and  I  am  therefore  of  opinion 

that  this  prohibition  must  go,  and  go  on  the  ground  tiiat  the 

Bailway  Commissioners  had  no  jurisdiction  to  entertain  this 

question,  because   the  Distington   Iron  Company  have  their 

ample  remedy  in  the  courts  of  justice. 

Manistt,  J.  I  am  also  of  opinion  that  these  rules  must  be  made 
absolute.  The  question  is  simple,  whether  or  not  the  Bailway 
Commissioners  had  the  power  to  make  the  order  which  they  did 
make  on  August  II,  1888.  No  doubt  there  had  been  amend- 
ments and  variations  of  the  complaint,  but  in  the  result  it  came 
to  one  simple  question,  whether  or  not  the  alleged  overcharge  by 
the  railway  companies,  not  upon  one  individual,  but  upon  all  who 
were  using  that  part  of  the  line,  was  within  the  Act  of  17  &  18 
Yict.  c.  31 — whether  or  not,  if  a  railway  company  make  an  alleged 
excessive  charge,  that  is  a  question  to  be  tried  in  the  Queen's 
Bench  Division,  or  perhaps  in  the  Chancery  Division,  of  the  High 
Court  of  Justice.  It  is  a  question  of  law,  coupled,  no  doubt,  with 
fact,  but  the  fact  is  simply  that  the  railway  company  has  sought 
to  charge  more  than  the  maximum  rate  allowed.  All  the  rest, 
in  this  case,  is  out  of  the  question.  No  doubt  Sir  Frederick 
Feel  went  into  a  number  of  questions,  but  he  left  the  law  to 
the  learned  commissioner,  now  Sir  Alexander  Miller.  He  says : 
''  We  are  clearly  of  opinion,  and  the  observations  of  the  judges 
in  BrawrCs  Case  (I)  serve  to  point  to  the  same  conclusion,  that 
a  refusal  to  receive  and  carry  traffic  except  upon  terms  that 
the  company  are  not  warranted  in  exacting  is" — what? — '^a 
denial  of  reasonable  facilities  within  the  meaning  of  the  Act,  and 

(1)  7  Q,  B.  D.  182. 
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is  alfio,  when  the  sender  of  the  traffic  is  thereby  injured  or  incon-       1889 
venienced  in  the  conduct  of  his  business,  an  undue  prejudice  and  thb  QcEzy 
disadvantage  to  such  sender."  ^  J^^^ 

That  is  the  ground  of  the  decision,  and  the  order  made  upon     Couuis- 
it  is, ''  We  find  that  the  railway  companies  have  refused  to  carry,  distikgtos 
except  on  the  payment  by  the  applicants  to  the  railway  com-    comSwt. 
panics  of  rates  and  charges  in  excess  of  the  maximum  rates  which 
they  are  authorized  to  charge,  and  that  the  railway  companies 
thereby  subject  the  applicants  to  undue  and  unreasonable  pre- 
judice and  disadvantage/'    There  is  not) a  word  there  about 
facilities.    ''And  we  order  and  enjoin  the  said  railway  companies, 
and  each  of  them  respectively,  to  desist  from  Subjecting  the 
applicants  to  " — ^what  ? — **  to  such  undue  and  unreasonable  pre- 
judice  and  disadvantage."    But,  according  to  the  authorities, 
that  is  not  a  question  which  they  have  a  right  to  try.     This  is  a 
question  to  be  tried  in  the  ordinary  way  by  the  ordinary  tribunals. 
The  mere  charging  of  an  alleged  excess — the  railway  companies 
say  it  is  not  an  excess,  the  applicants  say  it  is — ^is  a  question 
which  it  has  been  decided  over  and  over  again  is  not  the  subject 
of  an  order  by  the  Bail  way  Commissioners.    It  may  be  of  assist- 
ance in  dealing  with  similar  cases  if  we  look  at  the  way  in  which 
the  Court  of  Common  Fleas  dealt  with  this  sort  of  case  after  the 
Act  passed.    There  the  law  was  clearly  defined,  and  not  only 
defined,  but  it  was  held  by  learned  judges  that  such  a  question 
of  an  excessive  charge  upon  all  who  are  sending  on  traffic  on  a 
railway  is  not  within  the  jurisdiction  of  the  Bailway  Commis- 
sioners— it  was  not  within  the  jurisdiction  of  the  Court  of 
Common  Pleas,  and  not  being  within  the  jurisdiction  of  the 
Court  of  Common  Pleas,  it  cannot  be  within  the  jurisdiction  of 
the  Commissioners. 

[The  learned  judge  referred  to  In  re  Caterham  By.  Co,  (I) ; 
Bansame  and  Oeard  v.  E(Mtem  Counties  By.  Co.  (2) ;  In  re  Harris 
and  CockermotUh  By.  Co.  (3)] 

Then  there  is  the  opinion  of  the  late  Cockbum,  C.J.,  and 
Byles,  J.,  as  to  when  the  Act  applies.  It  had  been  stated  in 
former  cases,  that  if  there  was  a  remedy,  otherwise  than  by  going 

(1)  1  C.  Bw  (N.S.)  410.  (2)  1  C.  B.  (N.S.)  437. 

(3)  3  C.  B.  (N.8.)  693. 
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1889       to  the  CommissioneiSy  you  must  resort  to  that  remedy,  and  in 

TbsQuxkk^  Bennet  v.  Manchester^   Sheffield   and  Lincolnshire    By.  Co,  (1), 

Bailwat     ^*  P*  '^^^  Cockburn,  C. J.,  says :  "  Why  not  proceed  by  the  reme- 

Ck)]aii8-     ^es  you  had  before  the  passing  of  Mr.  Card  well's  Act  ?    I  cannot 

8IONBB8AND  ,       ^  r  O 

DiffnKQTON  think  the  statute  was  intended  to  apply  where  a  remedy  before 
OoMPANT.  existed/'  I  can  refer  to  several  cases  in  which  he  made  the 
lu^L^j.  same  observations.  Then  Byles,  J.,  said  this  Act  ^'refers  to 
preferences  given  to  one  person  or  class  of  persons  over  another 
in  the  traffic  along  the  same  railway  or  canal/'  (at  p.  715).  It 
had  no  reference,  therefore,  to  one  navigation  and  another,  or 
two  different  railways.  Willes,  J.,  always  held  the  same  opinion, 
and  I  would  refer  to  cases  in  which  he  said  that  if  an  indict- 
ment could  lie  or  an  action  could  be  maintained  that  concludes 
the  question,  and  it  is  not  a  case  within  the  jurisdiction  of  the 
Bailway  Commissioners,  for  this  reason,  that  railways  and  canals 
had  given  rise  to  a  new  state  of  things,  which  required  new 
remedies.  Many  things  in  the  shape  of  preference  and  undue 
advantage,  and  so  on,  were  not  the  subject  of  any  proceeding, 
either  criminal  or  civil,  and  in  order  to  meet  those  cases,  powers 
were  given  to  the  Bailway  Commissioners  to  arrange  as  to  traffic 
and  as  to  giving  £etcilities  for  traffic,  and  as  to  preventing  undue 
prejudice]  and  undue  fEkvour  to  different  parties.  The  object  of 
the  Act  was  to  provide  for  cases  in  which  there  was  on  remedy ; 
and  if  the  Bailway  Commissioners  keep  that  in  view,  as  I  daresay 
they  will  in  future,  there  will  be  no  question. 

The  first  question,  therefore,  always  is :  Is  this  a  case  in  which 
you  can  bring  your  action  ?  If  it  is,  bring  your  action.  The 
question  of  excessive  charge  is  the  subject  of  an  action ;  Brown^s 
Case  (2)  is  precise  upon  it,  and  exactly  in  point.  Then  there  was 
Pryee  v.  Monmouthshire  Canai  and  By.  Co.  (3),  which  is  a  very 
important  case,  because  it  involved  a  question  of  charging  what 
was  said  to  be  an  excess,  and  also  a  charge  for  stopping  and  a 
charge  for  terminals.  Nineteen  actions  were  brought,  and  they 
were  consolidated  and  a  case  stated.  That  case  came  before  the 
Court,  and  went  to  the  Exchequer  Chamber,  and  to  the  House  of 
Lords,  and  all  these  questions  of  excessive  charges,  stoppage,  and 

(1)  6  C.  B.  (N.S.)  707.  (2)  7.Q.  B.  D.  182. 

(3)  4  App.  Cas.  197. 
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terminalfl  were  treated  as  matters  to  be  dealt  with  in  the  ordinary  1889 

way  by  action,  and  the  House  of  Lords  held  that  a  charge  for  tem  Quxbn 

stoppage  was  legal  and  a  terminal.    I  only  mention  it  as  shewing  bailwat 

there  is  no  doubt  that  all  these  questions  are  questions  to  be  Commib- 

tried  in  the  ordinary  Courts^  and,  if  they  are,  in  my  humble  Dutinqton 

opinion  they  are  not  within  the  jurisdiction  of  the  Bailway  oompaht. 
Commissioners. 

BvJei  absoluie. 

Solicitors  for  the  London  and  North  Western  and  Fumess 
Bailway  Companies ;  0.  H.  Maaon  ;  Ourrey,  Holland  &  Gurrey. 

Solicitors  for  the  Cleator  and  Workington  Bailway  Company : 
BoweUffeSf  BawUf  dt  Co. 

Solicitors  for  the  Distington  Iron  Company,  i4imited ;  Johnston, 

Harrison  dt  Powell. 

J.  R. 


[IN  THE  COURT  OF  APPEAL.]  Jan.  23; 

Ftb*  6. 
BYRNE  AND  Anothkb  v.  BROWN.    DIPLOCK,  Thibd  Pabtt. 

Practiee—Partiei^Adding  Defendanta-^Bight  (^  Third  Party  to  obfec^— 

Order  xvi.  r.  11. 

The  lessee  for  a  term  of  years  under  a  lease  containing  a  covenant  to  repair 
agreed  with  D.  to  sell  and  assign  to  him  the  residue  of  the  term,  he  under- 
taking to  indemnify  the  lessee,  without  mentioning  her  asdgns,  in  respect  of 
any  breach  of  covenant.  D.  entered  into  possession  imder  that  agreement,  but 
no  deed  of  assignment  to  him  was  executed,  and  upon  the  lessee's  death  her 
executors,  having  distributed  her  estate,  assigned  for  a  nominal  consideration 
the  residue  of  the  term  to  her  son,  who  thenceforth  received  the  rent  from  D. 
and  pud  it  to  the  lessors.  At  the  expiration  of  the  term  the  lessors  sued  the 
son  for  breach  of  the  covenant  to  repair,  and  he  claimed  indemnity  from,  and 
brought  in,  D.,  as  third  party.  The  action  was  referred  to  an  official  referee, 
who,  upon  the  application  of  the  defendant,  made  an  order  adding  the  lessee's 
executors  as  defendants  in  order  to  enable  them  to  claim  indemnity  from  D. 
Neither  the  plaintiffs  nor  the  executors  objected  to  this  order  being  made, 
but  D.  opposed  it : — 

Hdd^  upon  these  facts,  that  the  official  referee  in  adding  the  executors  as 
defendants  rightly  exercised  his  discretion  under  Order  xvi.  r.  11. 

Appeal  from  a  decision    of  the  Queen's  Bench  Dirision 

rescinding  the  order  of  the  official  referee  adding  two  defendants 

in  the  action. 
Vol.  XXIL  2  Z  2 


668  QUEEN13  BENCH  DIVISION.  VOL.  ZXH. 


V, 

Bbowk. 


1889  By  a  lease*  of  November  28, 1868,  the  plaintiflb  demiaed  oer- 

Bt&xis  ^n  ptemiies  for  a  tMm  of  yean  to  Maiftatet  Elizabetfi  Brown, 
and  the  lessee  oovenaated  for  •  heraelf,  her  exeontors,  admixiistia* 
tors,  and  assigns,  to  repair  and  keep  in  repair  the  demised 
premises^ 

III  1876  the  lessee  entered  into  an  agreement  with  6.  IMplock 
to  sell  and  assign  the  residue  of  the  term  to  him  for  the  aom  of 
lOOOl,  to  be  paid  by  five  yearly  instalments  of  2002.,  Diplock  to 
be  entitled  to  have  a  deed  of  assignment  executed  when  all 
the  instalments  were  paid ;  and  Diplock  agreed  to  perform  the 
covenants  in  the  lease,  and  to  indemnify  her  (but  there  was  no 
mention  of  her  assigns)  in  respect  of  any  breach  of  the  covenants 
contained  therein. 

Diplock  entered  into  possession  under  that  agreement,  and 
paid  all  the  instalments,  but  no  deed  of  assignment  was  ever 
executed. 

Margaret  Elizabeth  Brown  died  in  November,  1882,  and  the 
executors  of  her  will,  having  distributed  her  estate,  executed  an 
assignment  of  the  lease  to  her  son,  Stanley  Brown,  for  a  nominal 
consideration  of  10«. 

Stanley  Brown  thenceforth,  until  the  lease  expired  in  March, 
1887,  received  the  rent  from  Diplock,  and  paid  it  over  to  the 
plaintiffs. 

Upon  the  expiration  of  the  lease  the  plainti£&  brought  an 
action  against  Stanley 'Brown  to  recover  damages  for  breach  of 
the  covenant  to  repair,  and  he  thereupon  applied  for  and  obtained 
from  a  master  an  order  bringing  in  Diplock  as  a  third  party,  and 
directing  that  the  question  of  indemnity  as  between  Diplock  and 
the  defendant  should  be  tried  after  the  trial  of  the  action,  and 
pursuant  to  Order  xvi.,  r.  53,  the  third  party  to  be  at  liberty  to 
appear  at  the  trial,  and  to  oppose  the  plaintiffs'  claim  so  £u  as 
he  might  be  affected  thereby. 

All  questions  and  issues  in  the  action  were  referred  to  an  offi- 
cial referee,  with  all  powers  of  certifying  and  amending  of  a  judge 
of  the  High  Court,  and  with  power  to  direct  judgment  to  be 
entered,  and  otherwise  to  deal  with  the  whole  action. 

At  the  hearing  before  the  o£Scial  referee  he  was  of  opinion 
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that^  ad  I)ipI66k*8  agreement  to'  iiidenmifjr  Margaret  Elissabetb      ^^,  _ 
Brown  did  not  extend  to  Her  assigns/  He  was  not  liable  to    ^^  fiffbrx 
indemnify  the  defendant,  and  npoh  the  application  of  the  defeii-      skoW 
dant  the  official  referee  made  an  order  adding  her  execttors  fis 
defendantef  in  the  action^  '     ' 

*  Keither  the  plaintffiEs  nor^the  execirtors  6ppo^d -fiiat  order, 
but  Diplock  opposed  it,  and  appealed  to  the  Queeh'd  Sench 

Division. 

I        .  ■  «  •  • 

IdSOi  Jan;  2S.  B^'Eeim  GMi'M,  Q.a  (Ugjohn,  and  A.  E^Sm- 
daU^ymitk* >hfim)^  foii'Uik  tappelhiit  The  ovi^x '  of'  thtd  -64lcial 
refeiw  was  made  witibut  jhrisdiction.  Even  if  Order  xxxyr.;'  K  SO, 
givinghim  the Bame^adthoriiy  ''in  the  c(>&dnct  of  any  rel^1r^(&iice 
or  trial  as  a  judge  of  the  \High  Ooort "  extends  fa  the  additi^oii'of 
parties.  Order  xvi«s»  llydidnot  enable*  him  to  join  as  defendants 
in  the  case  persons  whom  the  plaintifib  did  not  choose  i&  stie, 
and  against  whom  th^y  probably  have  no  oanse  of  action.'  The 
executors  ti  the  lessee  have  duly  assigned  the  lea^,  and  are  not 
personally  liable :  82  A  S8  Yiet.  c  85,  s.  27.  The  plaintift' 
right  against  them^  if  any,  is,  however,  not  ''  involved  in  tiie 
action  "  within  the  meaning  of  the  rale :  NortU  v.  Beaxley:  (1) 

JSanfm^  for  the  delbndant  Brown.  The  lessee  in  her  lifetime 
made  an  equitable  assignment  of  the  lease  to  Diplock,  who  has 
had  possession  of  the  premises.  Her  executors  are  liable,  and 
if  they  had  been  originally  joined  as  defendants  cotdd  not  have 
been  properly  struck  out.  '  The  offiM^ial  referee  clearly  had  power 
under  Order  xxxvi.  r.  SO,  to  make  die  order,  and  could  not  do 
justice  without  making  it  22  &  28  Yitst.  c.  86,  s.  27,  does  not 
relieve  the  executors  from  liability,  because  they  have  not  *^  set 
apart  a  sufficient  fund  to  answer  any  future  claim,"  and,  more- 
over, the  assignee  on  payment  of  the-  nominal  consideration  for 
the  asngnment  did  not  beeome  a  ''purchaser'*  within  the  mean- 
ing of  the  Act.  The  rights  and*  liabilities  under  the  equitable 
assignment  must  at  some  time  be  decided,  and  ought  to  be 
decided  in  this  action.  In  Ncttib  v*  Beazley  (1)  Denman,  J., 
said  z  *'I  think  there  may 'be  cases  where,  though  a  person  is  not 
within  the  scope  of  the  plaintiff's  attack  in  the  first  instance,  he 

(1)  2  C.  P.  D.  80. 
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m9  ought  to  be  introduced  as  a  defendant  to  enable  the  Court  to 
Btbvi  settle  all  the  questions  involved  in  the  action."  (1)  There  the 
Bbowv.  plaintiffs  resisted  the  joinder,  but  here  they  do  not,  and  they 
are  indemnified  against  the  costs* 

Shiress  WiU,  Q.O.,  for  the  plaintiffs,  neither  assented  to  nor 
resisted  the  application,  provided  they  were  not  damnified  by 
being  detained  unduly  at  the  trial. 

jB.  Eenn  OoUins,  Q,0.y  in  reply.  The  position  of  the  parties  is 
this. '  The  lessee  was,  of  course,  liable  to  the  lessors  on  the  cove- 
nants in  the  lease.  She  agreed  to  assign  to  Diplock,  but  did  not 
assign  by  deed,  and  therefore  he  is  not  liable  either  by  covenant 
or  by  privity  of  estate,  although  such  rights  as  might  be  con- 
ferred without  deed  still  exist.  After  her  death  her  ezeoutors, 
being  liable  to  the  lessors,  legally  by  deed  assigned  the  term  to 
the  defendant  Brown,  so  that  on  all  covenants  ronning  with  the 
land  ke  is  clearly  liable  to  the  lessors,  and  they  sue  him  upon 
them.  He  introduced  Diplock  as  a  third  party,  but  there  is  no 
covenant  and  no  relationship  of  landlord  and  tenant  between 
Brown  and  Diplock,  and  therefore  the  defendant,  seeking  to  get 
out  of  the  difficulty,  suggests  that  if  the  plaintiff  sued  the  execu- 
tors of  the  lessee  the  executors  might  have  a  remedy  over  against 
Diplock.  But  the  defendant  has  no  right  to  bring  in  another 
defendant  merely  to  get  an  indemnity.  The  plaintifls  have 
chosen  to  sue  on  what  they  deem  a  good  cause  of  action  against 
a  particular  person,  and  there  is  no  reason  why  the  plaintifi' 
rights  against  the  executors  of  the  lessee  should  be  determined 
in  this  action.  They  were  under  no  joint  liability,  and  therefore 
were  not  persons  who  *'  ought  to  have  been  joined  "  as  in  Pittey 
V.  Robinson  (2),  nor  is  their  presence  **  necessary  in  order  to  enable 
the  Court  effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  action  "  within  Order  xvl, 
r.  11.  In  Harry  v.  Davey  (3)  there  was  a  question  in  which  all 
the  parties  might  be  interested,  but  as  it  was  not  the  question  in 
the  action  a  motion  to  add  some  interested  parties  was  refused. 
Although  Norris  v.  Beazley  (4)  may  not  be  exactly  in  point,  the 
principle  enunciated  applies — ^that  a  defendant  is  not  to  be  added 

(1)  2  C.  P.  D.  at  p.  85.  (3)  2  Ch.  D.  721. 

(2)  20  Q.  B.  D.  156.  (4)  At  page  84. 
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^'merely  for  the  coByenience  of  another  defendant"    In  Kino  v.       1889 
BucOdn  (1)  a  peraon  to  whom  the  defendant  had  assigned  his      Btbnb 
interest  pendente  lite  was  added  as  (HHlefendant,  bnt  there  it  was      bbowh. 
obyiously  necessary  for  the  purposes  of  an  injunction,  which  would 
otherwise  have  been  useless. 

Denv ANy  J.  The  question  is,  whether  the  order  made  by  the 
official  referee  that  the  two  executors  of  Mrs.  Brown  should  be 
added  as  defendants,  is  one  which  the  official  referee  had  juris- 
diction to  make.  If  he  had  jurisdiction  to  make  it,  I  think,  under 
the  circumstances,  we  should  not  interfere,  because,  where  the 
rule  applies,  it  is  a  matter  of  discretion.  It  has  been  held  in 
many  cases  that  the  Court  may  in  its  discretion  grant  or  refuse 
an  application  to  add  a  defendant.  The  first  point  made,  but 
not  much  insisted  on,  was  that  the  official  referee  was  not  in  the 
position  of  the  Court  or  a  judge.  But  I  think  that — applying 
the  provisions  giyen  by  other  rules  to  which  I  need  not  refer  in 
detail — ^the  official  referee  had  power  to  deal  with  the  matter  if 
it  fell  within  Order  xti.,  r.  11.  I  do  not,  however,  think  that 
we  af6  in  a  position  to  hold  that  the  official  referee  had  power  to 
do  what  he  has  done  within  the  rule.  I  confess  that  the  doubt  I 
had  in  Norris  v.  Beadey  (2)  is  not  altogether  removed.  I  think 
it  is  still  a  question  whether  in  some  cases  where  an  action  well 
founded  on  the  pleadings  as  they  stand,  and  not  encumbered  by 
any  such  considerations  as  arise  with  respect  to  pleas  in  abate-* 
menty  is  brought  against  certain  persons,  the  defendant  would 
not  be  entitled  under  this  rule  to  have  another  defendant  added 
in  order  that  all  questions  which  may  be  decided  in  that  action 
may  be  raised,  and  by  bringing  all  parties  before  the  Court 
expense  may  be  saved  and  justice  between  all  parties  to  the  trans- 
action done.  I  will  not  say  that  there  may  not  be  cases  in  which 
that  might  not  be  bringing  in  a  fresh  defendant  '^  whose  presence 
before  the  Court  may  be  necessary  in  order  to  enable  the  Court 
effSectuaUy  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause."  It  is  not  necessary  to  say 
whether  this  is  such  a  case.  But  I  think  that  Norris  v.  Beadey  (2) 
clearly  decides  that, — subject  to  such  cases  as  those  which  have 

(1)  6  Oh.  D.  160.  (2)  2  C.  P.  D.  80. 
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1889  i  been  cited,  in  particular  PiUey  y.  Bobinson  (1),  and  others  which 
Bim  vi«j  be  cofioeived  in  which  the  parties  are  so  necessarily  mixed 
■qJ^^  up  in  the  transaation  that  justice  cannot  be  done  by  judgment 
against  one,  without  having  the  other  person  made  party  to  the 
action— one  defendant  cannot  bring  in  another  merely  for  his 
own  conyenience.  It  may  be  said  that  I  am  taking  too  strong  a 
view  of  that:  case,  for  there  the  plaintiff  objected,  and  heie  tiie 
plaintiffs  do  not>  and  axe  quiescent,  but  I  do  not  think  that  this 
makes  a»  distinction  in  the  principle  laid  down,  and  that  principle 
laid  down  in  Norris  r.  Beadey  (2)  by  the  Lord  Chief  Justice  and 
Groye,  J.,  is  that  where  a  plaintiff,  acting  within  his  right,  has 
oho^n  to  bring  an  action  against  any  person,  and  has  made  him 
defendant,  and  there  is  no  objection  on  the  fiace  of  it  to  the 
action  which  has  been  brought,  the  defendant  cannot  say  **  That 
action  ought  not  to  have  been  brought  against  me  because  it 
ou^bft  to  hay^  been  brought  in  whole  or  in  part  against  some  one 
else,'^  and  be  therefore  entitied  to  bring  in  that  other  person 
against  his  will,  the  plaintiff  neither  assenting  or  dissenting,  I 
do  not  .think  tiie^oas^  comes — according  to  the  decision  in  Nwru 
Yi' Beadey  (2) — ^witiiin  the  words  of  r.  11:  ^The  Oourt  or  a 
jud^e'^*^^«--here  'We^may  read  in  official  referee — ^  may  at  any 
stage  ^'— and  this  stage  is  not  objectionable-^'^  of  the  proceedings* 
eJftlier  upon  or  without  the  application  of  either  party,  and  on 
such  terms  as  may  appear  •  .  •  just,  order  that  •  .  •  the  names  of 
any  parties,  whether  plaintiffs  or  defendants,  who  ought  to  haye 
been  joined,  or  whose 'presence  before  the  Court  maybe  necessary 
in  order  to  enable  tiie  Court  effectually  and  completely  to  adju- 
dicate upon  land  settle  all  the  questions  involved  in  the  cause  or 
niatfer,  bd  addedi"  Cases  might  possibly  be  suggested  in  which 
parties  ought  to  W  joined — cases  in  which  other  persons  are 
necessary.  But^  I  tiiink  that  we  cannot  construe  the  words 
"  ought  to  have  been  joined  "  to  apply  to  cases  in  which  they 
are  sought  t^  be  joined  ;merely  for  the  convenience  of  the  defen- 
dant. Then>  is  the  other  a  person  ^  necessary  in  order  to  enable 
tibe  Ooutt  effecttially  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or  matter  **  V  That 
much  depends  on  the  meaning  of  the  words  **  questions  inyoived 

(1)  20  Q.  B.  D.  165.  (2)  2  a  P,  D.  80. 
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in  the  eaoM  o^  nuittQi;"    It  baa  beeh  toontendeft  by  Mx.  Bavea      ism 
thai  there. aie  eeztam  qveetibna  ^rfaioh  this  action  will  ultimately      btbhx 
lesTe  open  in  ivfaiekall  the  doonments  and  fieu^ts  will  have  to  be     bbowv. 
inveetigated.    That  may  be  so.   But  that  does  not— acooirding  to 
the  principle  of .iSTofm  y*  .BdluaZ0y^l)--^Bable  a  de&ndajit  for  hia 
ewn  ooQTeiiieMe^o  bring  in  aneihw  party.    We  ate  bound  by 
that  caaetand  on 'that  gioundrr<-wi<ibQ«t'eq^miiii^  any^opivtf^ 
against  the  decdsiM^'  but  still  r  haTiug  ^some  doubt  oniAei  ppinjlt^ 
I  tbinkriiFe ought  tojenssMeithotiwdes of the^oiBeialDeferes^ 


DemsAn,  J. 


.«• 


STEP99N,  J.    I  am  of  the  same  o^nion,rai\d  Sof  jtha  san^ 
veaawa,:  but/  X  wiU  xead .  9oma  passagesr;  frpm  .the . ju^g^i^uts-r j^ 
Narm^Y4  JBwifiy  (1)  which. Meisa. to  pp^iithfB  niattei;  Teigr.clearly. 
Grow,  J.»  in  that  case  thought  that  the  mle  {was  intended  to 
enable  the  Court  where  the  olaun  oq;  tl^e  49^cfd  wpuld:be  pxe^ 
judioial  by  ithe  absent  jot  la  -p^ilfcy^  to  .a4d  fucht  puly  ^  any 
stage;i>n  snoh,  terms  aSf  thoi  Clourt  3nay.  thJAk  &U  >  ^'£^t.,the 
power/Vsaid  the  l^anied  Judge^  "  is  limijfc^^Tby  the  (»4er  tp  c^fei. 
wh^|e'the.addition  of  a  p^y.^nfc^iesu^xyrto  eq^blo  theiGcmft.^^ 
adjnctieate  upoA.  and.  settle/ iU  quf\sti9iiarwrpl¥e4  in.tbefaction«' 
The^tenn  'in^ked^  is;.no4enbWi^fiomsF^t  ^elast^Or^iltp^i^ 
be  sa,c(mstrQe4.^  te  include  .a.  gijeat  niwher  ,af  sulbsidiary.  or. 
collateTal  rights.    It  is  di£Scult  to  define  the  meaning,  but  t)iere. 
must  be  some  reasonable  limit,  and  I  am  of  opinion,  that  the 
present  case  is  not  within  stieh  limit.    The  plaintiff  here  has  a 
prifPfi  &oie  right  of  action  on  a  bill  of  e:s(ohange,  and  .X  ^  i^ot 
think  that  the  right  soughtto  be  set  upon  the  part  of  the  Niger 
Merchants  Company  tca^.  be.iajrly  m^  to,  bc^  ^^ly^ljired  in.  th^^v 
action^    Itxoay  be  invplT^d  in  the  awse  thet  up^^  thcijecoYery . 
in  the  presentation  there 'might  he  rights  oyer  as  between  the. 
parties,  but  if  a  party  is  always  to  be  added,  because  in  certain 
contingencies,  a  irerdict  one  way  or  the.  ot|ier,  may  give  ,claims.. 
over^  a  very,  wide  fiehi  indeed  is.ppened."    Xhe.e^ot  of  tiie  rule 
80  interpreted  would  be  nptto  de  complete  ju^ice  between  the. 
parties  on- the  natters  im  issue  or.iauy  matters  immediately 
adjacent, to,  pmd  piacticaUy,  but  not  technicaUy»  forming  part  of. 
the  matten^  in  issue,  but  to  enable  all  parties  to  .be  added  against 

(1)  2  C.  ?•  D.  80. 
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1889        whom  tbe  plaintiff  or  defendant  may  be  entitled  to  bring  an  action 

Btbhb      in  consequence  of  or  suggested  by  the  matters  in  issae.    I  en- 

Bbowit.     ^^^7  ftgree  with  Grove,  J.,  and  it  appears  to  me  that  Mr.  Bayen's 

argument  would  settle  the  question  if  instead  of  ''involyed" 

the  words  were  **  matters  suggested  by  the  action/*  or  **  for  which 

the  action,  if  it  terminated  in  one  way,  would  suggest  a  probable 

motive.*'    The  alteration  which  would  be  required  to  effect  that, 

seems  to  me  to  shew  that  that  is  not  the  meaning  of  the  rule, 

and,  as  Grove,  J.,  said,  **  so  great  an  extension  of  the  objects  of 

the  rule  would  be  very  far  from  beneficial,  and  would  lead  to 

great   confusion  and  embarrassment."     I  think  so  too.     No 

doubt  there  are  cases  in  which  the  plaintiff  would  have  a  right  to 

have  parties  added.    PiUey  v.  BMnaon  (1)  was  an  obvious  case  of 

such  a  right,  and  the  last  few  words  of  the  judgment  of  the  Lord 

Chief  Justice  in  Non^is  v.  Beadey  (2)  shew  the  same  thing :  *^  I 

wish  to  guard  against  being  supposed  by  anything  I  have  said  to 

have  meant  that  a  defendant  could  never  be  added  at  the  instance 

of  the  defendant.    Such  was  not  my  meaning.    I  agree  with  what 

Archibald,  J.,  so  well  said  in  EAuoard  v.  Lowther  (3),  vis.  **  that 

all  parties  against  whom  remedy  or  relief  is  sought  should,  if 

possible,  be  joined  in  the  same  action."    That  is,  I  think,  as 

clear  and  neat  an  explanation  of  the  word  ^  involved  "  as  can  be 

found. 

J.  B. 
The  defendant,  Stanley  Brown,  appealed. 

1889.  Feb.  6.  JfcmZ^on,  Q.C.  (iZat;^  with  him),  for  the  appelLmt 
The  official  referee  had  jurisdiction  to  add  the  executors  as  de- 
fendants, and  in  so  doing  he  rightly  exercised  his  discretion  under 
Order  xvi.,  r.  11.  The  plaintiffs  are  the  only  parties  entitled  to 
object  to  the  new  defendants  being  added.  They  might,  if  they 
chose,  elect  to  proceed  against  Stanley  Brown  alone,  but  the 
third  party  cannot  object,  if  the  plaintiffs  do  not  If  the 
plaintiffs  do  not  proceed  with  their  claim  against  the  executors, 
the  third  party  is  not  hurt.  If  the  plaintiffs  do  proceed  with 
their  claim  against  them,  then  the  object  of  Order  xvi.,  r.  11, 
applies,  namely,  to  settle  in  one  proceeding  all  the  disputes 

(1)  20  Ch.  D.  721.  (2)  2  C.  P.  D.  80. 

(3)  46  L.  J.  (C.P.)  417,  at  p.  419. 
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arisisg  out  of  the  transaction.    Norris  v.  Beadey  (1)  lias  no  appli-       1889 
cation  here^  because  in  that  case  the  plaintiff  did  object  to  the      irm 
addition  of  the  new  defendant ;  here  they  do  not,  nor  have  the 
executors  objected. 

JS.  Benn  CoUinSy  Q,G.y  and  Upfohn,  for  the  respondent.  The 
third  party  has  a  locus  standi  to  object  to  the  addition  of  the 
executors.  He  is  made  a  party  to  the  litigation^  or  the  cause  or 
matter — at  any  rate  to  the  extent  that  he  may  object  to  any 
order  which  may  injuriously  affect  him  in  this  cause  or  matter — 
and  his  position  is  altered  for  the  worse  by  reason  of  the  order 
to  add  the  new  defendants^  who  have  already  taken  out  a 
eummons  claiming  indemnity  against  him.  It  is  not  now  con* 
tended  that  the  official  referee  had  no  jurisdiction  to  make  the 
order,  but  Order  xyi.,  r.  11,  limits  the  discretion  by  specifying 
conditions  which  must  exist  before  it  can  be  exercised.  Here 
the  new  defendants  were  not  parties  ^  who  ought  to  have  been 
joined"  within  the  meaning  of  the  rule.  The  claim  of  the 
plaintiffs  against  the  defendant^  Stanley  Brown,  is  separate 
from  and  independent  of  his  claim  for  indemnity  against  the 
executors.  Their  presence  before  the  Court  is  not  **  necessary  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon 
and  settie  all  the  questions  involyed  in  the  cause  or  matter.*' 
Those  words  *'  involyed  in  the  cause  or  matter/'  impose  a  limi*- 
tation  upon  the  discretion*  They  refer  to  the  cause  or  matter 
between  the  plaintiffs  and  the  original  defendant,  and  here  the 
claim  of  the  defendant  against  the  executors  is  not  **  inyolyed  " 
in  that  cause  or  matter. 

[LoBD  Ebheb,  M.B.  Is  not  the  evidence  given  in  the  cause 
or  matter  involved  in  it  ?  And  if  that  evidence  raises  a  further 
question  affecting  other  parties,  is  not  the  case  brought  within 
Order  xvi.,  r.  11  ?J 

No ;  if  the  action  is  brought  in  respect  of  one  claim,  and  the  evi- 
dence given  in  it  discloses  another  and  a  different  sort  of  claim, 
that  claim  is  not  involved  in  the  cause  or  matter  before  the  Court. 
The  judgments  of  the  Court  in  Norris  v.  Beazletf  (1)  shew  that 
some  limitation  is  imposed  by  the  rule,  and  in  Harry  v. 
JDavey  (2)  a  similar  principle  was  applied. 

(1)  2  C.  P.  D.  80.  (2)  2  Ch.  D.  721. 
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1889  Shirm  WUk  Q.C,  for  the  plamtiffii»  took  the  ssine  conzse  as 

Byionq      iB  the  oonrt  below. 


V. 

Bbowv. 


LoBD  EsHEB,  M.R.  One  of  the  chief  objects  of  the  Jodieatnie 
Acts  was  to  seonre  that^  wheieTei  a  Oourt  can  see  in  the  tiaiis- 
action  brought  before  it  that  the  rights  of  one  of  the  petitiss  will 
or  may  be  so  affected  lihat  under  the  forms  of  law  other  atstiofos 
may  be  brought  in  respeet  of  that  traiisaction/  the  CVmrt  shall 
haire  power  to  loing  all  the  parties  beforetit».ahd  determine  the 
rights  of  all  in  one  proceeding.  It  is  not  necessary  thai  the  evi- 
dencean  the  issues  raised  by  the  netr  parties  being  brought  in 
sfaould.be  exactly  thesaoiie ;  it  is  sufioient  if  the*  main*  e^denooy 
and  the  main  dnquiry^  will  be  the  same,  and  the  Oourt  fhiw  has 
power  to  bring. in  the  newparties,  and  to  adjudicate  in  one  pro- 
ceeding, upon  the  rights  of  all  the  parties  before  it.  Another 
great  object  was  to  diminish  the  cost  of  litigation.  That  being 
soothe  Oourt  ought  to.  giTO  the  largest  constructioii  tei those  Acts 
in  order  to  carry  out  as  far  as  possible  the  two  objects  I  have 
mentioned.  Applying  those  general  obsermtions  to  this  case : 
the  txaasaetion  hero  is  •in;respect  of  a  lease  and,  a  daim  for  dilapi- 
dations under  it  The  lease  has  been^in  various  handi ;  eontiads 
have  been  made  with  regard  to  it ;  and  it-is  obvious  that  there 
are  various  persons  whose  rights  and  liabilities  will  be,  or  may 
be,  affected  by  the  determination  of  the  claim  for  dilapidations. 
The  plaintiffs  are  the  original  lessors ;  one  of  the  defismdants  is 
an  assignee  of  the  texm4  This  proposed  new  defendanta  are 
executors  of  the  will  of  the  original  lessee.  It  seems  to  me 
obvious  that  the  rights  and  liabilities  of  all  those  parties  may  be 
affected  by  vrbat  has  been  done  wltiii'res^ct  io  Hii  lease  aitdtiis 
dilapidations.  There  has  been  an.  agreement  with  r^asd  to  the 
lease  made  by  the  original  lessee  with  Diplock,  who  has  been 
brought  in  as  a  third  party.  His  liability^  it  is  dear,  must  or  may 
depend  npon  what  has  occurred  with  respect  to  the  lease,  the 
dilapidations,  and  the  agreement  The  rights  and  liabilities  of 
the  plaintiffb,  the  original  defendant^  and  the  third  party,  are 
clearly  involved  in  what  has  been  done  with  respeet  to  those 
three  matters.  The  plaintiiSi  and  the  original  defendant ;  aie  d 
opinion  that  the  rights  and  liabilities  of  two  other  persons, 
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nameljy  the  executors  of  the  original  lessee,  axe  also  myolyedi       1889 

and  that  they  are  rights  and  liabilitiefir  which  at  one  time  or  other  "   Bron   ' 

will  haye  to  be  detexminedy  haying  regard  to  the  lease,  the  dilapi*     Branr. 

dationSi  and  the  agreement.    The  executors  also  think  that  their 

rights  will  or  may  be  affected.    That  being  so,  why  should  .the 

C!ourt  go  out  of  its  way  to  decide  ^at  the  rights  and  liabiUties 

of  the  new  defendants  are  not  inyolyed,  unless  it  can.  see  clfady 

that  they  are  not  inyolyed  ?    But,  though  all  the  others  agree, 

the  third  party  objects  to  the  addition  of  the  new  defendants. 

He  is  entitled  to  object  in  the  sense  of  haying  a  locus  standi  to 

<x>me  here  and  support  his  objection,  but  I  am  of  opinion  that  he 

cannot  maintain  thskt  objection.    In  order  to  maintain  it. he  Qiust. 

shew  that  the  introduption  of  the.  new  defendants  will  wrongfully 

injure  him.    If  all  he  can  shew  is  that  he  may  rightfiilly.  be 

made  liable  to  pay  the  new  defendants^  he  does  not  show  enough. 

If  he  i^  liable,  he  ought  to  be  made  liable,  and  in  this  action. 

The  judges  in  the  court  below  thought  themselyjes  bound-  by 

NorrxB  y.  Beadey.  (1)    I  think  that  that  case  is  not  in  point. 

All  it  shews  is  that  the  new  defendants  could  not  be  brought  in 

without  the  consent  of  the  plaintiffs,    I  assume,  foe  the  purpose 

of  deciding  the  present  case^  that  the  decision  in  Narti9  y. 

Beadeif  (1)  was  correct,  but  it  is  not  applicable  here,  beoauas^  thd 

plaintiffs  do  cona»t  to  the  new  defendants  being  added.    I 

think  that,  in  order  to  carry  out  the  general  objects  of  the 

Judicature  Acts>  all  the  parties  in  this  case  ought  to  be  brought 

before  the  Court,  so  that,  their  rights  and  liabilities  may  be 

determined  in  one  action  instead  of  in'  seVetaL    I  am  of  opinion, 

therefore,  that  the  objection  taken  by  the  third  paHy  fEiils,  and 

tliat  the  decision  of  the  Queen's  Bench  Diyision  should  be 

reyexsed. 

BowEN,  L.  J.  I  am  of  the  same  opinion.  It  is  eyident  to  any 
one  who  has  followed  the  facts  of  this  case  that,  if  the  deciaian 
of  the  Diyisional  Court  were  to  stand,  Diplock,  the  third  party, 
would  find  rescue  and  relief  upon  a  pure  technicality.  The  point 
is  a  singular  one.  The  plainti£b,  who  are  the  original  lessors, 
brought  th^ir  action  against  a  sole  defendant,  who  w4s  assignee  of 

(1)  2  C.  P.  D.  80. 
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1889  the  lease.  He  was  sued  for  dilapidations,  i.e.  for  breach  of  cove- 
Btbhx  nant  to  yield  np  the  premises  in  proper  repair  at  the  end  of  the 
Sb^^  terin.  He  brought  in  Diplock  under  a  third  party  notice.  Dip- 
lock  being  the  person  who  really  ought  to  pay  for  the  dilapida* 
tions,  because  he  had  caused  them.  When  the  case  came  before 
the  official  referee  a  doubt  arose  whether  Diplock  was  bound  to 
indemnify  the  original  defendant,  because  in  the  agreement  made 
between  the  original  lessee  and  Diplock,  in  the  clause  which  pro- 
vided that  he  should  perform  the  coyenants  in  the  lease  and 
indemnilEy  her  against  any  breach  of  them,  his  liability  to 
indemnify  was  limited  to  her  and  her  executors,  but  did  not 
extend  to  her  assigns.  It  was  said  that  if  the  plaintiff  had 
sued  the  executors  as  mesne  assignees  of  the  lease,  and  the 
executors  had  brought  in  Diplock,  they  would  have  been  entitled 
to  indemnity  from  him.  Under  those  circumstances  Stanley 
Brown,  the  sole  defendant  at  that  time,  asks  the  plaintiffs  if 
they  object  to  the  executors  being  brought  in  as  defendants, 
because,  if  they  were  brought  in,  he  could  get  relief.  The 
plaintiffs  do  not  object.  He  asks  the  same  question  of  the 
executors,  and  they  do  not  object.  So  that  you  have  the  plain- 
tiffs, the  original  defendant,  and  the  executors,  all  agreeing  that 
the  executors  should  be  brought  in  as  new  defendants.  Diplock 
does  object,  because  he  thinks  that  the  executors  may  have  a 
claim  over  against  him  for  indemnity.  It  was  said  on  his  behalf 
that  the  case  was  not  brought  within  Order  xvi.  r.  11.  But  if 
the  plaintiffs,  the  original  defendant,  and  the  executors  them- 
selves, all  agree  that  it  is  desirable  for  the  determination  of  the 
matters  which  have  arisen,  or  may  arise,  between  the  parties  to 
the  transactions  in  question,  that  the  executors  should  be  brought 
in,  it  seems  to  me  that  Diplock  cannot  say  the  case  is  not  within 
rule  11,  unless  he  can  shew  that  he  is  hurt  by  their  being 
brought  in.  Is  he  hurt  ?  He  says  that  he  is  one  of  the  parties 
to  the  action,  and  has  not  consented,  but  he  is  only  a  party  to 
the  action  in  so  far  as  the  rules  make  him  one.  Unless  he  can 
shew  that  he  is  wrongfully  hurt,  he  has  no  right  to  object.    He  | 

is  not  hurt  at  all  by  the  mere  bringing  in  of  the  new  defendants. 
He  will  not  be  hurt  in  any  sense  unless  the  plaintiffs  make  out 
their  claim  against  those  defendants.    That  claim  must  either  be 
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rightful  or  wrongful.    If  wrongfiili  then  the  plaintiffs  fail^  and       1889 
Diplock  cannot  be  hurt ;  if  rightful,  he  will  become  liable  to      btbne 
indemnify  the  new  defendants ;  but  he  is  not  hurt  in  any  legal     bboWk. 
sense  by  being  rightfully  made  liable.  As  Fry,  L. J.,  put  it  during 
the  arguments,  if  the  plaintiffs  do  not  prosecute  their  claim 
against  the  added  defendants,  the  third  party  cannot  be  injured. 
If  the  plaintiffs  do  prosecute  that  claim,  the  third  party  is  in 
the  same  position  as  if  the  plaintiflb  had  appUed  to  have  their 
statement  of  claim  amended  by  adding  the  new  defendants,  an 
application  to  which  the  third  party  could  have  made  no  valid 
objection.    I  agree  with  what  the  Master  of  the  Bolls  said  with 
respect  to  the  objects  of  the  Judicature  Acts.    I  am  of  opinion 
that  this  appeal  should  be  allowed. 

Fby,  L.  J.    I  concur  in  the  judgment  delivered  by  Bowen,  L.  J., 

and  I  have  nothing  to  add. 

Appeal  allowed. 

Solicitors  for  appellant :  Machrett^  Muter,  dk  Oodley. 

Solicitor  for  respondent :  E.  E.  Loyd, 

Solicitors  for  plaintiffs :  H.  C.  Coote  dk  Ball. 

W.A. 


JAMES  v.  JAMES  and  BENDALL.  ^prd  2,  3. 


ArbitnUion — Application  for  Leave  to  revoke  Submiaeion — Arbitrator  making  a 
Mistake  qf  Law  in  a  Matter  within  hie  Jurisdiction — 3  A  4  WiR.  4,  c  42, 
9.39. 

Where  parties  have  agreed  to  refer  questions  in  dispute  between  them  to 
arbitration,  the  mere  fact  that  the  arbitrator  in  the  course  of  the  proceedings 
is  making  a  mistake  of  law  in  a  matter  within  his  jurisdiction  does  not  entitle 
the  party  dissatisfied  with  the  arbitrator's  view  to  come  to  the  Court  and  claim 
as  of  right  leave  to  revoke  the  submission. 

Leave  to  revoke  a  submission  on  the  ground  of  a  mistake  of  law  not  amount- 
ing to  an  excess  of  jurisdiction  will  only  be  granted  in  very  exceptional  cases. 

East  and  West  India  Docks  Co.  v.  Kirk  &  BandaU  (12  App.  Gas.  738) 

explained. 

« 

Afflicatiok  under  3  &  4  WilL  4,  o.  42,  s.  39,  for  leave  to 
revoke  a  submission  to  arbitration. 

An  action  was  brought  by  the  executrix  of  one  William  James, 
a  solicitor  deceased,  for  the  wrongM  detention  of  certain  deeds, 
documents,  and  papers  belonging  to  various  clients  of  her 
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'^69  testotor,  whiehr  tad  b^eii  entrusted  to  his  custody  by  suteh  cKents, 
Jamsb  and  which  were  in  his  office  at  the*  time  of  his  ddath.  The 
Jambs.  defendants  were  starting  in  buffiness  as  soHcitors,.  and  had 
entered  into  an  agreement  with  the  plaintiff  for  the  transfer 
to  them  of  the  business  of  the  deceased,  incltiding  the  business 
premises  and  the  goodwill.  The  defendant  James  did  not 
appear.  The  defendant  Bendall  in  his  defence  contended  that 
the  assignment  of  the  goodwill  of  a  solicitor's  business  must  be 
taken  to  include  the  right  of  possession  of  such  books,  deeds,  and 
papers  as  might  be  necessary  for  presorting  the  business  of  the 
different  clients  so  Itt  as  the  assignor  had  a  right  to  possession. 
By  an  order  made  by  consent  of  the  parties  the  action  and  all 
matters  in  difference  were  referred  to  an  arbitrator,  who  by  the 
terms  of  the  order  was  to  be  at  liberty  to  decide  the  question  of 
liability  before  deciding  the  question  of  damages. 

In  the  course  of  the  reference,  and  before  deciding  the  question 
of  damages,  the  arbitrator  informed  the  parties  that  he  had  come 
to  the  conclusion  that  the  assignment  of  the  goodwill  did  not 
carry  with  it  the  right  to  the  Qustody  of  the  clients'  papers. 

The  arbitration  haying  been  adjourned,  the  defendant  Bendall 
moTod  for  and  obtained,  upon  the  authority  of  Ecist  and  Wed 
India  Doeha  Co*  y.  Kirk  &  BandaU  (1),  a  rule  to  shew  cause  why 
the  submission  to  arbitration  should  not  be  reyoked,  on  the 
grounds  that  the  arbitrator — 

(a.)  Had  wrongly  held  that  the  word  **  goodwill "  in  the  agree- 
ment between  the  parties  did  not  include  the  right  to  the  posses- 
sion of  the  clients'  papers  as  against  the  plaintiff. 

(&.)  Had  rejected  eyidence  on  the  question  of  the  accepted 
meaning  of  *'  goodwill "  in  the  profession  on  the  transfer  of  a 
solicitor's  business. 

(e.)  Had  rejected  eyidence  as  to  the  intention  of  the  parties 
when  the  agreement  was  entered  upon. 

(i«)  Had  wrongly  construed  the  agreement  and  the  effect 
thereof. 

F.  0.  Qore^^W*  B*  I>ai;i^,  with  him),  for  the  plaintiff,  shewed 
cause  against  the  rule.    First,  the  application  is  too  late,  for  the 

(i;  12  App.  Cas.  73a 
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arbitcator  has  already  given  his  decision  upon  the  question  of  __U99 

liability.    At  common  law  the  parties  could  never  revoke  a  sub-      Jambs 
mission  after  a  final  decision  had  been  given^  and  the  Act  of     jamms. 
3  &  4t  Will.  4,  c.  42,  which  prohibited  revocation  without  the 
leave  of  the  Court,  did  not  give  the  CSourt  power  to  grant  leave 
to  revoke,  esnept  during  the  period  within  which  the  parties 
might  have  before  that  Act  revoked  without  leave. . 

Secondly,  if  the  arbitrator's  decision  was  not  final,  still  the 
Court  will  not  grant  leave  to  revoke  in  this  case,  even  assuming 
that  the  arbitrator  was  wrong  in  his  law,  unless  the  mistake  was 
of  so  substantial  a  character  as  to  amount  to  an  excess  of  juris- 
diction. In  the  case  of  SeaU  v.  Van  Sandau  (1),  which  was  decided 
shortly  after  the  passing  of  the  Act,  it  was  laid  down  that  the 
discretion  of  the  Court  **  ought  to  be  exercised  in  the  mdist^  sparing 
and  cautious  manner,  lest  an  agreement  to  refer,  from  which  all 
might  reasonably  hope  for  a  speedy  end  of  strife,  should  only 
open  the  floodgates  for  multiplied  expenses  and  interminable 
delays."  The  principle  there  laid  down  has  ever  since  governed 
the  practice  of  the  Court  The  case  of  E(i8t  and  West  India 
Doeki  Co.  V.  Kirk  dt  BandaU  (2)  has  introduced  no  new  principle ; 
it  was  a  case  in  which  the  circumstances  were  exceptional.  Here 
there  is  no  substantial  miscarriage  of  justice  to  call  for  the  Court's 
intervention.  [He  also  contended  that  the  arbitrator  was  right 
in  law ;  but  the  arguments  on  that  point  have  been  omitted.] 

A.  T.  Lawrenee,  and  T.  Terrdlj  for  the  defendant  Bendall. 
There  has  been  no  final  decision  by  the  arbitrator  on  the  ques- 
tion of  liability.  All  he  did  was  to  express  a  provisional  opinion 
upon  the  point.  That  opinion  was  not  even  given  in  writing. 
And  in  East  and  Wed  India  Docks  Go.  v.  Kirk  &  BandaU  (2), 
although  the  decision  of  the  arbitrator  which  was  complained  of 
was  in  writing,  the  application  to  the  Court  was  held  to  be  in 
time.  The  arbitrator's  decision  on  any  matter  submitted  to  him 
is  not  final  until  publication  of  his  award. 

The  Court,  having  power  to  revoke  the  submission  at  any  time 
before  final  award  given,  if  it  sees  that  the  arbitrator  is  making 
a  mistake  of  law,  ought  to  exercise  that  power,  unless  the  arbi- 
trator is  willing  to  submit  to  the  direction  of  the  Court  on  the 
(1)  1  Q.  B.  102.  .  (2)  12  App.  Gas.  788. 
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1889  matter  of  law  in  which  he  is  going  wrong :  Hart  y.  Duke.  (1) 
jamss  And  the  proper  course  for  the  Court  to  adopt,  if  satisfied  that 
Jakm.  ^^^  arbitrator's  view  is  mistaken,  is  to  give  him  a  direction 
npon  the  law,  with  an  intimation  that  if  he  does  not  obey  it, 
leave  to  revoke  the  submission  will  be  granted.  This  was  the 
course  adopted  by  the  House  of  Lords  in  East  and  Wed  India 
Doeka  Co.  v.  Kirk  dk  BandaU.  (2)  It  affords  a  convenient  means 
of  insuring  that  the  arbitrator  shall  decide  according  to  law. 

DsNMAK,  J.  I  have  come  to  the  conclusion  that  this  rule 
ought  to  be  discharged.  The  rule  was  obtained  on  the  seveial 
grounds  set  forth  in  the  rule  itself,  (a)  that  the  arbitrator  had 
held  that  the  word  **  goodwill "  did  not  include  the  right  to  the 
possession  of  the  clients'  papers  as  against  the  plaintiff,  (b)  that 
he  had  rejected  evidence  as  to  the  accepted  meaning  of  goodwill 
on  the  transfer  of  a  solicitor's  business,  (c)  that  he  had  rejected 
evidence  as  to  the  intention  of  the  parties,  and  (d)  that  he  had 
wrongly  construed  the  agreement. 

The  first  objection  taken  to  the  rule  was  that  as  the  arbitrator 
had  power  under  the  order  of  reference  to  decide  one  of  the 
questions  before  him,  namely,  the  question  of  liability,  before 
deciding  the  other,  and  had  so  decided  it,  his  decision  on  that 
question  was  final,  and  that  consequently  the  application  for 
leave  to  revoke  the  submission  was  too  late.  But  I  do  not  decide 
the  case  upon  that  ground.  I  think  that  notwithstanding  the 
arbitrator  may  have  purported  to  decide  the  question  the  C!ouit 
has  still  power  to  interfere  if  it  thinks  that  there  is  proper  ground 
for  so  doing ;  for  I  fail  to  see  that  the  arbitrator  has  finally  de- 
cided the  question ;  I  do  not  think  that  his  power  under  the 
ordered  reference  is  so  limited  as  to  compel  him  to  decide  one 
question  finally  before  proceeding  to  the  consideration  of  the 
second.  In  my  opinion,  even  though  he  may  have  intended  to 
decide  the  question  of  liability,  it  is  open  to  him  to  reconsider 
his  decision  on  that  point  at  any  time  before  finally  giving  his 
award  in  writing. 

The  second  objection  was  that,  where  parties  agree  upon  an 
arbitrator  to  decide  the  questions  in  an  action  for  them,  they 

(1)  32  L.  J.  (Q.B.)  56.  (2)  12  App.  Cas.  738. 
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take  him  for  better  for  worse,  and  that  except  in  the  event  of  1889 
some  clear  departure  from  his  jurisdiction  the  Court  will  not  jImes 
interfere  and  give  leave  to  revoke  merely  because  one  of  the  j^j^g. 
parties  happened  to  be  dissatisfied.  I  must  confess  that  until 
recently  I  was  undoubtedly  under  the  impression  that  unless  the 
arbitrator  was  exceeding  his  jurisdiction,  or  refusing  jurisdiction 
and  fiedling  to  do  all  that  his  jurisdiction  required  him  to  do,  the 
Court  would  never  interfere ;  but  the  case  of  East  arid  West  India 
Bocks  Co.  V.  Kirk  and  BandaU  (1)  shews  that  my  view  on  this 
matter  was  mistaken,  for  it  establishes  that  if  there  is  reasonable 
ground  for  supposing  that  the  arbitrator  is  going  wrong,  even  in 
a  matter  within  his  jurisdiction,  the  Court  will  under  certain 
circumstances  revoke  the  submission,  or  at  all  events  practically 
order  that  the  arbitrator  shall  take  a  different  view.  That  case, 
however,  does  not  decide  that,  wherever  the  arbitrator  is  making 
a  mistake  of  law,  either  party  has  a  right  to  come  to  the  Court 
and  demand  leave  to  revoke  ex  debito  justitisB,  or  insist  upon 
the  arbitrator  being  set  right  under  threat  of  such  revocation, 
however  small  or  unimportant  the  mistake  may  be. 

The  case  of  East  and  West  India  Docks  v.  Kirk  and  BandaU  (1) 
was  an  extremely  peculiar  case ;  it  was  one  of  vast  proportions, 
and  if  the  arbitrator  had  been  allowed  to  go  wrong  many  thousands 
of  pounds  would  have  been  thrown  away.  But  that  is  not  the 
case  here.  In  the  present  case  the  only  question  which  the 
arbitrator  had  got  to  decide  was  whether  the  right  to  the  custody 
of  the  deeds  and  papers  belonging  to  the  clients  of  the  plaintiff's 
testator  passed  to  the  defendants  under  the  agreement  for  the 
transfer  of  the  goodwill,  a  matter  which  is  of  comparatively 
trifling  importance.  Moreover,  it  was  the  very  question  which 
was  referred  to  the  arbitrator ;  and  the  case  of  EaM  and  West 
India  Docks  Co.  v.  Kirk  and  BandaU  (1)  is  no  authority  for  the 
proposition  that,  where  the  parties  have  agreed  to  refer  a  specific 
question  to  arbitration,  one  of  the  parties  can  come  to  the  Court 
and  claim  leave  to  revoke  the  submission  merely  because  the 
arbitrator  is  going  to  decide  that  question  wrongly  against  him. 
As  I  am  satisfied  that  no  substantial  injustice  would  be  done 
by  the  arbitrator's  mistake,  even  if  it  were  a  mistake,  I  think 

(1)  12  App.  Gas.  738. 
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1889       there  is  no  gTonnd  for  exercising  onr  power  of  granting  leave  to 
XufM      revoke. 


Jamw. 


Stephen,  J.  I  entirely  concur  with  the  jadgment  of  my 
brother  Denman.  In  the  case  of  Ead  and  West  India  Docb  Co. 
V.  Kirh  and  BandaU  (1)  I  expressed  an  unqualified  agreement 
with  the  opinion  of  my  brother  Grove,  that  before  the  Gomt 
exercises  its  discretion  in  giving  leave  to  revoke  a  submission  it 
should  be  satisfied  that  a  substantial  miscarriage  of  justice  will 
take  place  in  the  event  of  its  refusal ;  and  I  have  seen  no  reason 
to  change  my  mind.  And  when  that  case  came  before  the  Court 
of  Appeal  Lord  Coleridge,  in  dismissing  the  appeal,  agreed  with 
our  observations  upon  the  extreme  inconvenience  which  would 
result  if  the  practice  of  revoking  submissions  on  the  ground  of  a 
mere  mistake  in  law  were  to  become  generaL  But  then  it  is 
said  that  the  House  of  Lords  have  laid  down  a  new  rule ;  bat 
that  is  not  so.  The  only  proposition  of  law  laid  down  by  the 
House  of  Lords  was  that  the  Court  had  power  to  revoke  the  sub- 
mission where  the  arbitrator  was  making  a  mistake  of  law  even 
in  a  matter  within  his  jurisdiction,  a  proposition  which,  if  I  may 
be  permitted  to  say  so,  could  hardly  be  disputed,  having  regard 
to  the  plain  words  of  the  statute  of  William  lY.  The  point  on 
which  they  differed  from  the  Courts  below  was  as  to  whether 
upon  the  facts  of  the  case  before  them  there  was  sufficient  to 
justify  the  exercise  of  that  power. 

The  old  rule  of  practice  was  that  parties  submitting  to  a 
reference  took  the  arbitrator  with  his  law  good  or  bad  for  better 
for  worse.  There  is  nothing  in  the  decision  of  the  House  of 
Lords  to  lessen  the  general  applicability  of  that  rule,  and,  as  I 
think  the  rule  a  satisfactory  one,  so  far  as  I  have  the  power  to  do 
so,  I  shall  invariably  or  almost  invariably  enforce  it 

In  the  case  before  the  Honse  of  Lords,  which  was  a  very 
peculiar  case  indeed,  a  course  was  adopted  for  which  I  do  not 
think  there  is  any  precedent  since  the  case  of  Hart  v.  Ihike  (2), 
which  was  decided  nearly  thirty  years  ago.  But  that  procedure 
is  so  awkward  in  form,  so  injurious  if  regarded  as  one  to  be 
generally  adopted,  and  introduces  so  great  a  change  into  a  hi^y 

(1)  65  L.  T.  (N.S.)  246.  (2)  82  L.  J.  (Q.B.)  65. 
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useful  and  important  branch  of  the  law,  that  I  feel  there  is  the       1889 
strongest  possible  objection  to  resorting  to  it  in  any  case  which       jamxs 
does  not  imperatively  call  for  it.    There  is  perhaps  a  special      jahbs. 
objection  to  resorting  to  it  in  the  case  before  ns,  as  the  question 
in  dispute  is  a  comparatiyely  small  one,  and  I  unhesitatingly 
decline  to  interfere.  (1) 

B/ide  diseharged. 

Solicitors  for  plaintiff:  Peacock  dt  Ooddardyfor  EcUan,  Evcms  d: 
WfUiamSf  Haverfordtcest. 

Solicitor  for  defendant  Bendall:  Bridges,  Sawtelly  Heywood, 
Bam  <fc  Bihdinyfor  T.  P.  Benddtty  Neumarlcet. 

J.  F.  C. 


LUMB  V.  TEAL  &  CO.    J.  H.  TEAL,  Claimant.  AprC  8. 

CowUy  Court — Appeal — Proceedings  in  Interpleader — Bight  of  Aj^peal  where 
Damages  claimed— Cownty  Courts  Act,  1888  (51  &  62  Viet.  c.  43), 
m.  120, 157. 

In  an  interpleader  proceeding  nnder  s.  157  of  the  County  Courts  Act,  1888, 
the  Talae  of  the  goods  claimed  was  less  than  20Z.,  and  the  claimant  claimed 
damages,  exceeding  202.,  against  the  high  bailiff  and  the  execution  creditor. 
At  the  hearing  the  judge  gave  judgment  for  151,  for  the  Claimant  against  the 
execution  creditor,  and  did  not  grant  leave  to  appeal : — 

Jleld,  that  the  execution  creditor  had  no  right  of  appeal  under  s.  120,  w)iich 
proYldes  that  there  shall  be  no  right  to  appeal  in  proceedings  in  interpleader, 
where  the  money  claimed^  or  the  value  of  the  goods  and  chattels  claimed,  or  of 
the  proceeds  thereof,  does  not  exceed  207.,  unless  the  judge  shall  grant  leave  to 
appeal. 

Appeal  from  a  decision  of  the  jadge  of  the  Leeds  County 
Conrt. 

An  action  of  Ltmb  t.  Teal  db  Co.  haying  been  brought  in  the 
connty  court,  judgment  was  entered  for  the  plaintiff  for  a  sum 
and  costs,  and  execution  was  issued. 

The  high  bailiff  of  the  county  court  having  seized  in  execution 
certain  goods  on  the  defendants'  premises,  a  claim  to  part  of 

(1)  Denman,  J.,  was  also  of  opinion  tor's  business  did  not  pass  the  right  to 
that  the  arbitrator's  decision  was  right  the  custody  of  the  clients'  papers, 
in  law,  and  that,  in  the  absence  of  Stephen,  J.,  however,  declined  to 
some  specific  stipulation  to  that  effect,  express  any  decided  opinion  upon  the 
the  transfer  of  the  goodwill  of  a  solici-     point. 
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those  goods  was  made  by  J.  W.  Teal.  The  high  bailiff  there- 
upon obtained  the  issue  of  an  interpleader  summons,  under  8. 157 
of  the  County  Courts  Act,  1888,  calling  the  execution  creditor 
and  the  claimant  before  the  Court  in  order  to  have  the  claim 
adjudicated  upon.  The  yalue  of  the  goods  claimed  was  stated 
in  the  summons  to  be  18Z.  158. 

The  claimant  then  claimed,  under  s.  157,  against  the  execu- 
tion creditor  and  the  high  bailiff  jointly,  85Z.,  damages  for 
trespass  to  his  goods,  and  gaye  particulars  of  that  claim  in 
accordance  with  the  County  Court  Bules,  1888. 

At  the  hearing  of  the  summons,  the  county  court  judge  gave 
judgment  for  the  claimant  for  15Z.  against  the  execution  creditor 
only,  part  of  that  sum  being  in  respect  of  the  value  of  the 
claimant's  goods  taken  in  execution,  and  the  remaining  part 
being  in  respect  of  damages  for  the  trespass. 

The  execution  creditor  appealed. 

No  judge's  notes  were  before  the  Diyisional  Court  on  the  hearing 
of  the  appeal,  but  two  affidavits  were  filed  on  behalf  of  the  execu- 
tion creditor  which  purported  to  state  what  occurred  at  the 
hearing  of  the  interpleader  summons  before  the  county  court 
judge.    No  leave  to  appeal  was  given  by  the  judge. 

Cyril  Dodd^  for  the  respondent,  took  the  preliminary  objec- 
tions ;  first,  that  the  County  Courts  Act,  1888,  gave  the  appel- 
lant no  right  of  appeal,  because  the  value  of  the  goods  claimed 
in  the  interpleader  proceeding  did  not  exceed  201.,  and  no  leave 
to  appeal  had  been  given,  so  that  the  prohibition  in  s.  120  (1) 


(1)  By  8.  120 :  "  If  any  party  in 
any  action  or  matter  shall  be  dis- 
satisfied with  the  determination  or 
direction  of  the  judge  in  point  of  law 
or  equity,  or  upon  the  admission  or 
rejection  of  any  evidence,  the  party 
aggrieved  by  the  judgment,  direction, 
decision,  or  order  of  the  judge,  may 
appeal  from  the  same  to  the  High 
'Oourt,  in  such  manner  and  subject  to 
such  conditions  as  may  be  for  the  time 
being  provided  by  the  Rules  of  the 
Supreme  Court  regulating  the  pro- 
cedure on  appeals  from  inferior  courts 


to  the  High  Court :  Provided  always, 
that  there  shall  be  no  appeal ....  in 
proceedings  in  Interpleader  where  the 
money  claimed,  or  the  value  of  the 
goods  or  chattels  claimed,  or  of  the 
proceeds  thereof,  does  not  exceed 
twenty  pounds*  unless  the  judge  shall 
think  it  reasonable  and  proper  that 
such  appeal  should  be  allowed,  and 
shall  grant  leave  to  appeal. 

''At  the  trial  or  hearing  of  any 
action  or  matter,  in  which  there  is 
a  right  of  appeal,  the  judge,  at  the 
request  of  either  party,  shall  make  a 
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applied;  and  secondly^  that  there  were  no  judge's  notes,  and 
therefore  no  materials  before  the  Court  on  which  to  decide  the 
appeal. 

JEmest  PoUockf  for  the  appellant.  There  is  a  right  of  appeal 
here.  This  was  not  a  mere  proceeding  in  interpleader  so  as  to 
make  the  prohibition  in  s.  120  apply.  Damages  were  claimed 
to  the  amount  .of  35Z.,  and  in  respect  of  that  claim  an  action 
could  have  been  brought,  though,  under  the  concluding  part  of 
8.  157,  such  action  would  have  been  stayed  upon  the  issue  of  the 
BtLmmons.  The  statute  could  not  have  intended  to  prohibit  an 
appeal  where  the  subject-matter  was  a  claim  for  damages  for 
trespass  exceeding  20Z.  If  that  were  the  effect  of  s.  120,  the 
high  bailiff  could  escape  an  appeal,  whatever  damages  were 
claimed  against  him,  by  taking  out  an  interpleader  summons,  if 
the  value  of  the  goods  claimed  did  not  exceed  20Z.  The  pro- 
ceedings in  interpleader  were  confined  to  determining  the  title  to 
the  goods ;  the  claim  for  damages  arises  aliunde ;  it  is  no  part  of 
the  interpleader  proceeding ;  it  is  a  matter  which  arises  otherwise 
than  by  plaint,  and  is  what  s.  120  contemplates  when  it  speaks 
of  "any  action  or  matter.**    Order  xxvii.,  r.  9,  of  the  County 


1889 


LrHB 

V, 

Teal  &  Co. 


note  of  any  question  of  law  raised  at 
such  trial  or  hearing,  and  of  the  facts 
in  evidence  in  relation  thereto,  and 
of  his  decision  thereon,  and  of  his 
decision  of  the  action  or  matter.'* 

Sect.  157 :  *'  If  any  claim  shall  be 
made  to  or  in  respect  of  any  goods  or 
chattels  taken  in  execution,  or  in 
respect  of  the  proceeds  or  value 
thereof,  by  any  person,  it  shall  be 
lawful  for  the  registrar,  upon  applica- 
tion of  the  high  bailiff,  as  well  before 
as  after  any  action  brought  against 
him,  to  issue  a  summons  calling  before 
the  court  as  well  the  party  issuing 
such  process  as  the  party  making  such 
claim,  and  the  judge  shall  adjudicate 
upon  such  claim,  and  make  such  order 
between  the  parties  in  respect  thereof, 
and  of  the  costs  of  the  proceedings,  as 
he  shall  think  fit,  and  shall  also  adju- 
dicate between  such  parties,  or  eitlier 


of  them,  and  the  high  bailiff,  with 
respect  to  any  damage,  or  claim  of  or 
to  damages  arising  or  capable  of  arising 
out  of  the  execution  of  such  process 
by  the  high  bailiff,  and  make  such 
order  in  respect  thereof,  and  of  the 
costs  of  the  proceedings,  as  to  him 
shall  seem  fit;  and  such  orders  shall 
be  enforced  in  like  manner  as  any 
order  in  any  action  brought  in  such 
court,  and  shall  be  final  and  conclusive 
as  between  the  parties,  and  as  between 
them  or  either  of  them  and  the  high 
bailiff,  unless  the  decision  of  the  court 
shall  be  in  eithw  case  appealed  from : 
and  upon  the  issue  of  the  summons 
any  action  which  shall  have  been 
brought  in  any  court  in  respect  of 
such  claim»  or  of  any  damage  arising 
out  of  the  execution  of  such  process, 
shall  be  stayed." 


678  QUEEN'S  BENCH  DIYISION.  VOL.  XXIL 

1889  Court  Bules^  1888,  gives  the  party  against  whom  damages  are 
LuHB  claimed  in  an  interpleader  proceeding  a  right  to  pay  money 
Teal  &  Co.  ^^^  court,  and  provides  that  the  parties  shall  have  the  same 
rights  and  remedies  as  if  it  were  an  action.  With  respect  to 
the  absence  of  the  judge's  notes,  it  is  not  a  condition  precedent 
to  the  right  of  appeal  that  the  judge  should  be  asked  to  take 
a  note :  Seymour  v.  Couhon  (1) ;  and  by  Order  ux.,  r.  8,  of  the  Bnles 
of  the  Supreme  Court,  the  Court  has  power  on  appeals  £rom  in- 
ferior Courts,  if  the  judge's  notes  are  not  produced,  to  bear  and 
determine  such  appeals  upon  any  other  evidence  or  statement 
of  what  occurred  before  such  judge  as  they  may  deem  sufficient. 
Cyril  Dodd,  for  the  respondent,  was  asked  to  argue  the  ques- 
tion whether  the  appellant  had  any  right  of  appeal.  Under 
s.  120  of  the  County  Courts  Act,  1888,  the  whole  adjudication  in 
respect  of  a  proceeding  in  interpleader,  and  in  respect  of  any 
claim  for  damages  made  therein  under  s.  157,  is  intended  to  be 
summary.  The  proviso  in  s.  120  expressly  prohibits  the  right  of 
appeal  where  the  value  of  the  goods  claimed,  or  of  the  proceeds 
thereof,  does  not  exceed  20Z.,  unless  special  leave  to  appeal  be 
given ;  and  the  value  stated  in  the  summons  is  ccmclusive  on  all 
the  parties  to  the  proceeding:  White  dt  Co,  v.  Milne,  MSne, 
Claimant,  (2) 
E.  Pollock  replied. 

LoBD  CoLEBiDOE,  C.J.  I  am  of  opinion  that  the  two  prelimi- 
nary objections  taken  to  this  appeal  must  be  sustained.  The  first 
was  that  the  appellant  had  no  right  to  appeal ;  and  the  second, 
that,  if  he  had,  there  were  no  judge's  notes,  and  no  materials  upon 
which  we  could  be  satisfied  what  were  the  fetcts  proved  before  the 
county  court  judge. 

As  to  the  second  objection,  for  aU  that  is  stated  in  tiie  affidavits 
the  county  court  judge  may  have  been  asked  to  take  a  note,  and 
may  have  taken  it,  and  such  note  may  now  be  in  existence. 
That  being  so,  this  Court  cannot  have  recourse  to  the  other  modes 
which  the  rules  provide  in  cases  where  the  Court  is  satisfied  that 
no  note  has  been  taken.  There  are  therefore  no  materials  before 
us  upon  which  to  decide  this  appeal. 

(1)  6  Q.  B.  D.  359.  (2)  58  L.  T.  Eep.  (N.S.)  226. 
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As  to  the  first  objection  I  am  equally  clear  that  it  should  be       1889 
sustained.    It  is  objected  that  there  can  be  no  appeal  because  this      luxb 
is  a  proceeding  in  interpleader,  the  subject-matter  of  an  inter-  j^j^j^'^  oo. 
pleader  summons  where  the  money  claimed,  or  the  value  of  the  i^^^'^^J^e, 
goods  and  chattels  claimed,  or  of  the  proceeds  thereof,  does  not        ^**^* 
exceed  202.,  and  the  judge  has  given  no  leave  to  appeal    It  is 
admitted  that  the  value  of  the  goods  claimed  in  the  interpleader 
issue  was  less  than  20Z.,  and  it  is  clear  that  there  could  be  no 
appeal  if  it  were  an  interpleader  proper,  because  the  words  of 
s.  120  expressly  negative  the  right  of  appeal.    They  are,  **  pro- 
vided always  that  there  shall  be  no  appeal,"  &c.    But  it  is  said 
that  this  was  not  an  interpleader  proper,  because  s.  157  gives 
power  to  the  county  court  judge,  where  the  high  bailiff  inter- 
pleads, to  adjudicate  between  the  parties  to  the  summons,  or 
either  of  them,  and  the  high  bailiff,  **  with  respect  to  any  damage, 
or  claim  of  or  to  damages  arising,  or  capable  of  arising,  out  of 
the  execution  of  such  process  by  the  high  bailiff,"  and  to  **  make 
such  order  in  respect  thereof,  and  of  the  costs  of  the  proceedings, 
as  to  him  shall  seem  fit."    It  was  said  that  this,  however,  was  no 
part  of  the  interpleader  proceeding,  but  was  a  power  to  award 
damages  on  a  claim  for  a  trespass  to  the  goods,  and  that  an  action 
might  have  been  brought  in  respect  of  such  trespass,  in  which 
€kction,  in  the  present  case,  an  appeal  could  have  been  brought 
from  the  judge's  decision.    The  answer  is  that  no  such  action  was 
brought.    The  claim  for  damages  was  clearly  a  thing  arising  out 
of  the  interpleader  proceedings.    It  was  admitted  that  but  for 
s.  157  there  would  be  no  pretence  for  bringing  the  case  here  at  alL 
Having  regard  to  that  section,  which  deals  with  the  right  of  the 
high  bailiff  to  issue  a  summons  in  interpleader,  it  seems  to  shew 
conclusively  that  the  claim  for  damages  is  part  of  the  interpleader 
proceedings.     White  &  Co.  v.  MUne  (1)  decides  that  what  is  really 
the  amount  in  dispute  must  be  settled  by  the  summons  itself. 
In  the  present  case  the  total  value  of  the  goods  in  dispute  is 
stated  in  the  summons  as  less  than  202.    I  am  of  opinion  that 
the  case  is  clearly  brought  within  ss.  120  and  157,  and  therefore 
that  theve  is  no  right  of  appeal. 

(1)  68  L.  T.  Rep.  (N.S.)  226. 
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1889  HaweinSi  J.    I  am  also  of  opinion,  for  the  reasons  given  by 

Limb  my  Lord,  that  there  is  no  right  of  appeal  in  this  case.  I  also 
Teal  &  Go.  think  that,  if  there  were  any  such  right  of  appeal,  we  ought  not 
to  hear  the  appeal  because  there  are  no  judge's  notes.  We  are 
not  bound  to  admit  anything  but  the  judge's  notes.  It  is  trae 
that  by  Order  lix.,  r.  8,  we  have  power,  if  the  judge's  notes  are 
not  produced,  to  determine  appeals  upon  any  other  evidence  or 
statement  of  what  occurred  before  him  as  we  may  deem  sufficient^ 
but  we  ought  to  have  some  reason  or  explanation  given  to 
account  for  the  non-production  of  the  notes — such  as  that  none 
were  taken,  or  that  they  have  been  lost  The  affidavits  here  give 
no  such  reason  or  explanation.  They  do  not  state  that  no  notea 
were  taken,  or  that  no  application  for  them  was  made.  On  the 
ground,  therefore,  that  there  are  no  sufficient  materials  before  the 
Court,  I  think  that  the  appeal  ought  not  to  be  heard. 

Appeal  dimniised. 

Solicitor  for  appellant :  Augustus  Kiseh. 

Solicitor  for  respondent :  H.  Ikin^for  H.  A.  Child,  Leeds. 

W.A. 


Hareh  9, 11.  COHEN  v.  KITTELL. 


Gaming — Principdl  and  Agent — Emplayment  of  Agent  to  het  on  Account  of 

Principal-^  &  9  Vict.  c.  109,  «.  18. 

The  plaintiff  having  employed  the  defendant  to  bet  on  commiasion,  and  the 
defendant  having  failed  to  make  certain  bets  pursuant  to  the  plaintlfTa  instruc- 
tions, the  plaintiff  sued  the  defendant  for  breach  of  contract  as  his  agent, 
claiming  as  dama^jes  the  excess  of  gains  over  losses  which  should  have  been 
received  by  the  defendant,  had  the  bets  in  question  been  made,  after  deducting 
the  amount  of  his  commission  : — 

Hddf  that  as  by  statute  8  &  9  Vict,  c  109,  s.  18,  the  bets  would  not  have 
been  recoverable  at  law,  the  plaintiff  could  not  maintain  the  action. 

Appeal  from  the  Mayor's  Court.  The  action  was  brought  by 
the  plaintiff  to  recover  the  sum  of  271.  ISs,  6d.  either  as  money 
had  and  received  by  the  defendant  to  the  plaintiff's  use,  or  as 
damages  for  breach  of  contract  by  the  defendant  as  the  plaintiff*s 
agent. 

It  appeared  that  the  defendant  was  a  turf  commissi<m  agent 
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who  undertook  to  bet  for  customers  for  a  commission  of  2j^  per       1889 
cent,  on  winnings.    The  particulars  of  the  claim  consisted  of  an      cobek 
account  shewing  a  number  of  bets  of  amounts  not  exceeding  51.    ^j^^^^i^^ 
which  the  plaintiff  alleged  that  the  defendant  had  made  or  agreed 
to  make  on  his  behalf  on  these  terms  on  horses  which  ran  at 
Sandown  Park  and  Newmarket  races  in  October,  1888.    The  sum 
claimed  was  the  excess  of  gains  over  losses  shewn  by  this  account 
after  deducting  the  defendant's  commission  of  2^  per  cent,  on 
the  former.    The  assistant  judge  left  the  case  to  the  jury  as  regards 
the  claim  for  damages,  and  they  found  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed.    The  grounds  of  appeal  were  that 
the  action  was  not  maintainable,  and  that  if  otherwise  the  plain-, 
tiff  was  not  entitled  to  more  than  nominal  damages. 

Candy f  Q.C.,  (Herbert  Beed,  with  him),  for  the  defendant.  The 
action  is  not  maintainable.  It  is  obvious  that  an  agent  can  be 
under  no  legal  liability  to  his  principal  for  breach  of  a  contract 
to  make  bets,  which,  if  made,  would  have  been  void  by  statute 
8  &  9  Vict  c.  109,  s.  18. 

WOdey  Wright,  (MeCuUagh,  with  him),  for  the  plaintiff.  The 
validity  of  the  contract  between  a  turf  commission  agent  and  his 
customer  has  been  recognised  by  the  Court  of  Appeal  in  Bead  v. 
Anderson  (1)  and  Bridget  v.  Savage.  (2)  It  is  submitted  that 
the  effect  of  the  former  case  is  to  establish  by  implication  a 
legal  obligation  on  the  part  of  the  defendant  to  make  bets  on  the 
plaintiff's  behalf  pursuant  to  his  instructions.  According  to  the 
decision  if  the  defendant  had  made  the  bets  in  question  and  had 
lost  them,  the  plaintiff  could  not  have  revoked  the  authority 
given  by  him  to  the  defendant  to  pay  the  winners,  because  of  the 
possible  consequences  to  the  defendant  as  a  member  of  Tattersall's. 
It  is  submitted  that  if  the  principal  is  under  this  obligation  as 
regards  the  agent,  the  agent  must  be  under  some  corresponding 
obligation  as  regards  the  principal.  If  the  action  be  maintain- 
able, the  damages  are  either  those  claimed,  or  some  lesser  sum, 
because  of  the  risk  of  non-payment  by  the  third  persons. 

Candy,  Q.O.,  in  reply.  The  ib/cX  that  the  defendant  could  have 
had  no  legal  remedy  against  the  third  persons  is  a  complete  answer 

(1)  13  Q.  B.  D.  779.  (2)  15  Q.  B.  D.  363. 
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1889  to  the  action.  According  to  Story  on  Agency,  7th  ed.,  §  222,  in 
Cohen  order  that  the  principal  may  recover  against  the  agent  for  negli- 
EimLu  g^T^<^  ^^  xiAVst  suffer  ^a  real  loss  or  actual  damage,  and  not 
merely  a  probable  or  possible  one."  Here  the  only  loss  sustained 
by  the  principal  was  that  of  the  chance  of  pa3rments  being  made 
to  his  agent  of  the  bets  as  debts  of  honour.  In  Wdster  v.  De 
Tastet  (1)  it  was  held  that  no  action  would  lie  against  an  insurance 
agent  for  not  procuring  an  insurance  in  respect  of  which  the 
insured  would  not  have  had  a  legal  remedy  against  the  under- 
writers, though  they  made  a  practice  of  insuring  the  subject- 
matter  and  of  paying  the  losses  without  dispute.  This  decision 
is  conclusive  in  the  defendant's  favour. 

HxTDDLESTOK,  B.  I  am  of  opinion  that  this  appeal  should  be 
allowed.  The  plaintiff  claims  damages  from  the  defendant  for  the 
breach  of  a  contract  of  agency  into  which  he  is  alleged  to  have 
entered  with  the  plaintiff  as  his  principal.  It  must  be  taken  as 
found  by  the  verdict,  that  the  plaintiff  employed  the  defendant 
to  make  certain  bets  on  his  account,  and  that  the  defendant  did 
not  make  the  bets  which  he  was  thus  employed  to  make.  The 
case  is  apparently  new.  Certainly  the  recent  cases  arising  out  of 
similar  transactions  do  not  apply,  as  they  are  cases  in  which  the 
agent  did  make  the  bets. 

Suppose  the  agent  had  done  so  here  what  would  have  been  his 
position  ?  In  that  case,  had  he  won  and  been  paid,  Beestan  v. 
Beeston  (2)  and  Bridger  v.  Savage  (3),  shew  that  he  must  have 
paid  the  money  over  to  the  plaintiff.  Had  he  lost  and  paid.  Bead 
V.  Anderson  (4)  in  my  opinion  shews  that,  the  plaintiff  must  have 
recouped  him.  On  the  other  hand,  if  he  had  won,  but  the  third 
persons  had  not  paid  him,  the  effect  of  8  &  9  Vict.  c.  109,  s.  18, 
must  have  been  to  leave  him  without  any  legal  remedy.  That 
section  enacts  ^'  that  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering,  shall  be  null  and 
void ;  and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money  or  valuable 
thing  alleged  to  have  been  won  upon  any  wager."    The  oontract 

(1)  7  T.  R.  157.  (3)  16  Q.  B.  D.  363. 

(2)  1  Ex.  D.  13.  (4)  13  Q.  B.  D.  779. 
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of  agency,  therefore,  for  the  breach  of  which  the  plaintiff  sues  the  1889 
defendant,  is  one  by  which  the  plaintiff  employed  the  defendant  Oobkk 
to  enter  into  contracts  which,  if  made,  would  have  been  null  and 
void,  and  the  performance  of  which  conld  not  have  been  enforced 
by  any  legal  proceeding  taken  by  the  defendant  for  the  benefit 
of  the  plaintiff.  The  breach  of  such  a  contract  by  the  agent  can 
give  no  right  of  action  to  the  principaL  I  see  no  difference 
between  the  case  and  the  employment  of  an  agent  to  do  an 
illegal  act.  The  section  of  Story  on  Agency  which  has  been 
cited,  shews  that  the  right  of  the  plaintiff  to  have  recovered  in 
respect  of  the  contract  to  have  been  made  by  the  agent  on  his 
behalf  is  an  **  essential  ingredient "  in  the  case  against  the  agent 
for  negligence  in  not  contracting.  In  this  case  this  ^'  essential 
ingredient "  is  wanting,  and  Webster  v.  De  Tastet  (1)  shews  that, 
this  being  so,  the  consideration  urged  on  behalf  of  the  plaintiff, 
that  the  losers  of  the  bets  to  the  defendant  would  probably  have 
paid  them  as  debts  of  honour,  is  wholly  immaterial. 

Manistt,  J.  A  decision  in  favour  of  the  plaintiff  in  this  case 
would  still  further  defeat  the  object  of  this  statute,  which,  as  the 
preamble  shews,  was  to  add  to  the  strictness  of  the  law  with 
respect  to  gambling.  Since  the  Act  passed,  however,  and  in  con- 
sequence, as  I  cannot  but  think,  of  some  of  the  decisions  upon  it, 
the  practice  which  it  was  intended  to  discountenance  has  greatly 
increased,  and  that  with  results  of  a  most  disastrous  character,  as 
regards  both  horseracing  and  transactions  in  stocks.  The  con- 
tracts avoided  by  the  18th  section  are  not,  it  is  to  be  observed, 
**  contracts  of  gaming  and  wagering,"  but  **  contracts  hy  way  of 
gaming  and  wagering."  These  words,  which  are  perhaps  capable 
of  a  different  interpretation,  have  been  held  not  to  apply  to  con- 
tracts between  principals  and  agents  by  which  the  agents  agree 
to  bet  with  third  persons  on  behalf  of  the  principals.  Doubtless 
where  the  gambling  transaction  is  a  thing  of  the  past,  the  bet 
having  been  won  or  lost,  and  the  money  having  been  received  or 
paid,  as  the  case  may  be,  by  the  agent,  it  would  be  unjust  that 
he  should  not  in  the  one  case  account  to,  and  in  the  other  case 
be  recouped  by  his  principaL    But  in  Bead  v.  Anderson  (2)  it 

(1)  7  T.  R.  157.  (2)  18  Q.  B.  D.  779. 


684 


QUEEN'S  BENCH  DIVISION. 


VOL.  XXII. 


1889 


Cohen 

KiTTELL. 
M&niBty,  J. 


was  held  bv  a  majority  of  the  Court  of  Appeal  that  as  soon  as  a 
bet  1»,  ,^.  ».  Je  b,'„  ^i  ta  hi.  J^  a.  «co.n.  .f  . 
principal,  the  principal  cannot  revoke  the  authority  to  pay  the 
bet  should  it  be  lost,  because  forsooth  the  result  to  the  agent  may 
be  the  inconvenience  of  exclusion  from  TattersalFs.  The  decision 
is,  of  course,  binding  on  this  Court,  but  I  personally  agree  with 
the  dissenting  judgment  of  the  Master  of  the  Bolls.  I  cannot 
see  why  the  position  of  the  agent  in  such  a  case  should  differ 
from  that  of  a  stakeholder. 

We  are  now  invited  to  go  a  step  further  and  to  hold  that  a 
principal,  who  employs  an  agent  to  make  bets  on  his  account, 
can  maintain  an  action  for  negligence  against  the  agent  should 
the  latter  refuse  to  bet  for  him.  The  custom  of  Tattersall's  is 
again  invoked,  this  time  to  make  the  agent  responsible.  It  is 
clear,  however,  that  the  action  cannot  be  maintained.  It  is  un- 
necessary to  refer  at  length  to  the  legal  question,  which  is  dis- 
cussed in  Story  on  Agency,  7th  ed.,  §§  222,  830.  It  is  sufficient 
to  say  that  the  effect  of  statute  8  &  9  Yict  c.  109,  s.  18,  being  to 
render  bets  irrecoverable  at  law,  a  principal  can  suffer  no  real 
loss  through  the  refusal  of  his  agent  to  make  bets  on  his  account. 


Appeal  allowed. 


Solicitor  for  plaintiff:  F.  A  Manletf. 
Solicitors  for  defendant :  Ddbbs  dt  Beeds. 


H.  D.  W. 
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[IN  THE  COURT  OP  APPEAL.]  1889 

IH  Bx  BATTEN.    Ex  pabtb  MILNE.  ^jyfl  15, 16. 

Deed  of  Arrangement  with  Creditors — Deedi  of  Arrangement  Act,  1887  (50  A  51 
Vict.  c.  67),  M.  5,  6,  7, 12— Begietration— Execution  of  Deed  hy  Creditors 
after  Begistration'-^Alteration  of  Deed — Bankm^piteg — "  Person  aggrieved  " 
—Bankruptcy  Act,  1883  (46  A  47  Vict,  c  62),  s.  104. 

A  deed  of  arrangement,  whereby  a  debtor  assigned  all  his  property  to  a 
trustee  for  his  creditors'  benefit,  made  parties  thereto  of  the  4th  part,  "  the 
several  persons,  companies,  and  firms  whose  names  and  seals  are  hereunto  signed 
and  affixed  respectiyely,  being  creditors  of  the  debtor,  and  all  other  creditors  of 
the  debtor  acceding  hereto."  The  trust  declared  by  the  deed  was  to  divide  the 
balance  of  the  proceeds  of  the  estate  after  payment  of  expenses,  &c,  "  rateably 
among  the  creditors  parties  hereto,  including  as  such  creditors,  if  the  trustee 
and  committee  of  inspection  shall  determine,  but  not  otherwise,  such  persons 
being  creditors  of  the  debtor  as  may  have  refused  or  neglected  to  execute  these 
presents."  The  deed  was  executed  on  the  same  day  by  the  debtor,  the  trustee, 
and  one  creditor  who  signed  and  sealed  in  a  schedule  thereto ;  and  within  seven 
days  was  registered  under  the  Deeds  of  Arrangement  Act,  1887,  which  avoids 
such  deeds  unless  registered  in  compliance  with  the  Act.  Subsequently  to  such 
registration  six  other  creditors  signed  and  affixed  their  seals  in  the  schedule : — 

Edd  (reversing  the  decision  of  the  Queen's  Bench  Division),  that  the  execu- 
tion of  the  deed  by  creditors  after  registration  did  not  amount  to  an  alteration 
of  the  deed  so  as  to  avoid  it  or  vitiate  the  registration  of  it ;  and  that  the  pro- 
visions of  the  Act  were  sufficiently  complied  with  by  the  registration  of  the 
deed  as  it  existed  at  the  time  of  such  registration. 

Appeal  from  the  order  of  the  Queen's  Bench  Diyision  (Cave 
and  Charles,  JJ.)  dismissing  an  appeal  against  a  receiving  order 
in  bankruptcy  made  by  the  registrar  of  the  Bristol  County  Court. 

The  &cts  were  as  follows : — 

The  bankrupt  had  on  June  25,  1888,  executed  a  deed  of 
arrangement  with  his  creditors,  under  which  the  appellant  Milne 
was  trustee.  Such  deed  purported  to  be  made  between  the 
bankrupt  C.  W.  Batten  of  the  1st  part,  the  appellant  Milne  of 
the  2nd  part,  certain  persons  forming  a  committee  of  inspection 
of  the  3rd  part,  ^*  the  several  persons,  companies,  and  firms  whose 
names  and  seals  are  hereunto  signed  and  aflSxed  respectively, 
being  creditors  of  the  said  C.  W.  Batten,  and  all  other  creditors 
of  the  said  C.  W.  Batten  acceding  hereto,  herein  called  the 
creditors,"  of  the  4th  part,  and  the  bankrupt's  mother,  who 
joined  in  order  to  postpone  a  claim  in  favour  of  the  general 
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qnirements  of  the  Act,  what  siibseqiiently  took  place  cannot 
avoid  the  passing  of  the  estate  by  such  deed.  There  is  no  pro- 
vision in  the  Act  nnder  which  by  matters  subsequent  a  deed 
once  duly  registered  can  be  unregistered. 

Secondly,  there  was  no  material  alteration  of  the  deed  by 
reason  of  the  subsequent  execution  by  creditors,  either  at 
common  law  or  for  the  purposes  of  the  Act.  Execution  by 
creditors  was  not  necessary  to  make  it  an  effective  deed.  Such 
execution  did  not  in  the  least  alter  the  operation  of  the  deed. 
There  is  no  provision  in  the  Act  requiring  that  all  parties  who 
execute  should  execute  before  registration.  The  provisions  of 
s.  6,  sub-8. 1,  are  sufficiently  complied  with,  if  a  copy  of  the  deed 
and  of  every  schedule  or  inventory  annexed  thereto  or  referred 
to  therein,  as  it  exists  at  the  time  of  registration,  is  registered, 
which  was  done  here.  Similarly  the  provisions  of  s.  12,  sub-&  2, 
as  to  the  names  and  addresses  of  parties  to  the  deed,  only  apply 
so  far  as  there  are  parties  ascertained  at  the  time  of  registration, 
whose  names  and  addresses  are  given.  It  is  clear  that  a  deed  of 
this  sort  might  be  made  with  creditors  generally  as  a  class, 
without  naming  them  individually.  It  is  not  necessary  that  the 
creditors  should  be  made  parties  to  the  deed  at  all.  The  Act  is 
intended  to  apply  to  all  deeds  of  arrangement,  and  there  is  no 
provision  that  such  deeds  must  be  in  a  particular  form.  It  was 
suggested  in  the  Court  below  that  the  effect  of  the  deed  was 
altered,  because  the  position  of  the  creditors  who  executed  after 
registration  under  it  was  altered  by  such  execution ;  that  they 
would  thereupon  become  entitled  to  the  benefit  of  the  deed,  and, 
as  the  amount  of  their  debts  was  stated  in  the  schedule,  the 
trustee  would  be  estopped  from  disputing  them:  but  a  long 
series  of  cases  have  established  that  deeds  of  this  sort,  for  the 
benefit  of  creditors,  are  to  receive  a  somewhat  different  constmc- 
tion  from  that  which  would  perhaps  be  in  strictness  their  natural 
construction;  and  the  Courts  have  frequently  held  that  deeds, 
which  might  upon  their  prim&  facie  construction  be  thought 
applicable  to  scheduled  creditors,  or  creditors  who  have  executed 
only,  were  to  be  construed  as  applicable  to  all  creditors.  See 
Bawarth  v.  Parker  (I) ;  JoUy  v.  Wallis  (2) ;  Spottisufoode  v.  Sioek' 
(1)  2  E.  &  J.  169.  (2)  3  Esp.  22a 
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dale.  (1)  The  clause  in  the  deed  giving  a  discretion  to  admit  to 
its  benefits  creditors  who  may  IiaTe  refosed  or  neglected  to 
execute  is  really  only  expressive  of  the  law  as  laid  down  by 
Courts  of  Equity  with  regard  to  such  deeds.  The  answer  to  the 
argument  with  regard  to  the  alleged  estoppel  is  that  that  does 
not  alter  the  effect  of  the  deed,  but  merely  the  position  of  the 
parties  with  regard  to  it.  The  effect  of  the  deed  was  not  really 
altered  by  the  subsequent  execution  by  creditors,  because  it  was 
in  contemplation  by  the  original  scheme  of  the  deed  that  the 
creditors  to  be  included  as  parties  should  form  an  open  class,  and 
that  creditors  should  come  in  and  execute  subsequently.  In 
deeds  of  this  sort  it  is  practically  impossible  to  procure  execution 
by  all  the  creditors  in  the  first  instance,  and  registration  must 
take  place  within  seven  days  after  the  first  execution  by  the 
debtor  or  any  creditor  who  executes. 

[They  also  cited  Boldero  v.  London  and  Westmingter  Loan  and 
Discount  Co.  (2) ;  Wh%imoreY.Twrquand(3);  Wesi  y.  Steward  (^)  ; 
Be  Whdan,  Ex  parte  Sadler.  (5)] 

Sir  JB.  E.  Webster,  A.Q.,  and  Muir  MeKeneie  (with  them,  Herbert 
Beed),  for  the  official  receiver,  acting  as  trustee  in  bankruptcy. 
The  intention  of  the  Deeds  of  Arrangement  Act,  1887,  was  that 
the  whole  transaction,  with  the  particulars  therein  mentioned, 
should  appear  upon  the  register.  The  deed  as  produced  and 
relied  upon  by  the  appellant  never  was  duly  registered,  and 
therefore  is  void  by  reason  of  the  statute.  There  has  been  a 
material  alteration  of  the  deed  since  registration,  the  effect  of 
which  is  that  the  statute  has  not  been  complied  with.  The  very 
mischief  the  Act  aimed  at  preventing  was  that  deeds  of  this  kind 
were  executed  and  taken  round  privately  to  creditors  for  their 
assent,  and  the  unfortunate  individual  creditor,  having  no  means 
of  knowing  who  the  other  creditors  were,  which  of  them  were 
assenting,  or  the  position  of  the  estate,  was  induced  or  driven  to 
come  in,  as  being  the  only  course  open  to  him.  To  prevent  this, 
and  to  protect  creditors,  the  Act  provides  for  the  registration  of 
such  deeds,  with  certain  particulars.     The  6th  section,  sub-s.  (1), 
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(3)  1J.&  H.  444;  3  De G. F.  &  J.  107. 

(4)  14  M.  &  W.  47. 
(5)  48  L.  J.  (Bkcy.)  43. 
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1889  provides  that  a  true  copy  of  the  deed,  and  of  every  schedide  or 
In  bb  inyentory  thereto  annexed  or  therein  referred  to,  is  to  be  filed ; 
Battdt.  ^^^  g  j2  provides  that  any  person  may  search  the  register  and 
MiLKi.  make  extrac^ts  of  the  names  and  addresses  of  the  parties  to 
the  deed.  It  is  contended  that  the  object  was  that  a  creditor 
might  have  an  opportunity  of  knowing  the  names  and  addresses 
of  the  other  creditors  parties  to  the  deed.  The  object  is  entirely 
defeated  if  creditors  may  become  parties  to  the  deed  after  regis- 
tration. The  copy  of  the  schedule  filed  at  registrationL  is  no 
longer  a  tnie  copy,  for  other  creditors  now  appear  in  the  schedule. 
If  the  rights  of  the  creditors  under  the  deed  are  to  be  affected 
by  execution  or  non-execution,  those  who  execute  must  execute 
before  registration;  for  otherwise,  the  deed  being  matesnally 
altered  by  the  execution  by  creditors  after  r^istration,  the  deed 
as  a  whole  is  not  registered,  and  the  registration  is  thereby 
avoided.  The  effect  of  the  deed  as  to  tibe  crediton  who  executed 
after  registration  was  altered  materially,  because  the  deed  gives 
the  trustee  and  inspectors  a  discretion  to  refuse  to  admit  to  the 
benefit  of  the  deed  those  who  have  neglected  or  refused  to 
execute  it;  and  upon  execution  by  the  creditors  who  subse- 
quently executed,  they  became  absolutely  entitled  to  the  benefit 
of  the  deed,  and  the  amount  of  their  debts  was  determined  by 
their  insertion  in  the  schedule.  The  effect  of  the  deed  was 
thereby  altered  as  to  them  and  as  to  the  other  creditois. 
Having  regard  to  its  object,  the  Deeds  of  Arrangement  Act, 
1887,  ought  to  receive  a  strict  construction,  and,  if  the  scheme  of 
a  deed  is  such  that  it  cannot  be  registered  with  the  particulars 
required  by  the  Act,  the  Act  must  be  takmt  by  implication  to 
forbid  such  a  deed. 

[They  cited  Weeks  v.  MaOtardee  (1);  8dlin  v.  Pries  (2);  £r 
parte  Coekbum.  (3)] 

Biffbiff  Q'C.9  in  reply. 

LoBD  EsHEB,  M.B.  In  this  case,  a  receiving  order  having  been 
made  against  a  debtor  under  the  Bankruptcy  Act,  the  trustee  of 
a  deed  of  arrangement  .made  by  such  debtor  for  the  benefit  of 

(1)  14  East,  568.  (2)  Law  Rep.  2  Ex.  189. 

(3)  33  L.  J.  (Bkcy.)  17. 
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creditors  seeks  to  intervene  as  being  a  person  aggrieved  nithin       ^989 
the  104th  section  of  the  Act,  and  to  dispnte  the  validity  of  the      Jm  n 
order.    He  alleges  that  he  is  so  aggrieved,  becanse,  if  the  order    „^^^' 
stands,  the  bankruptcy  being  within  three  months  from  the  date      Mxlns. 
of  the  execution  of  the  deed,  the  deed  as  an  act  of  bankruptcy  tort  m^ilb. 
would  be  void  and  his  title  under  it  would  be  defeated:  and 
he  says  that  the  order  ought  not  to  stand,  because  the  petition- 
ing  creditor's  debt  does  not  amount  to  501.    The  answer  made  is 
that,  admitting  that  to  be  so,  and  that  the  objection  would  be  a 
good  one  if  the  appellant  were  entitled  to  intervmie,  as  being  the 
trustee  of  a  valid  deed  of  arrangement,  the  deed  has  not  been 
properly  registered  and  is  therefore  void,  and  the  appellant  is 
consequently  not  entitled  to  intervene.    If  the  deed  were  pro- 
perly registered  but  the  petitioning  creditor's  debt  were  of  suffi- 
cient amount,  the  deed  though  registered  would  be  an  act  of 
bankruptcy,  and  the  title  of  the  trustee  would  be  defeated ;  but, 
if  the  petitioning  creditor's  debt  were  insufficient,  then  the 
bankruptcy  must  £ill  to  the  ground,  and  consequently  the  deed 
would  stand.    That  being  so,  the  question  upon  which  the  whole 
case  depends  is  whether  the  deed  was  properly  registered.    If  it 
were  not,  it  would  be  void,  and  the  resuH  would  be  that  the 
appellant  would  not  be  entitled  to  intervene ;  if  it  were,  then  the 
opposite  conclusion  would  follow.    The  question  depends,  as  it 
appears  to  me,  upon  the  construction  of  the  deed  and  the  effect 
upon  it  of  the  provisions  of  the  Act  which  requires  it  to  be 
registered.    I  think  we  must  in  the  first  place  construe  the  deed 
as  if  there  were  no  sack  statute  in  existence ;  and  upon  such 
construction  we  have  then  to  see  whether  it  has  been  properly 
registered.    It  is  said  that  the  deed  upon  which  the  appellant 
relies  has  never  been  registered :  that,  though  a  deed  was  re- 
gistered, it  was  not  this  deed,  because  the  deed  that  was  registered 
has  been  altered  since  registration :  and  it  is  said  that  at  all 
events  the  deed  that  was  registered  has  become  void,  because 
it  was  materially  altered.    Whether  these  contentions  are  well 
founded  must  depend  greatly  on  the  true  construction  of  the 
deed.    If  all  that  was  done  after  registration  was  within  the  terms 
of  the  deed  and  done  in  order  to  carry  out  those  terms,  I  cannot 
see  how  the  deed  can  be  considered  to  have  been  thereby  altered. 

8  B  2  2 
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"     Xkbb       carry  out  its  terms  is  not  to  alter  it.     What  has  been    done 

Batten.     ^^  ^jg  ^^^^  ^^^  registration  ?    Certain  creditors  of  the  debtor 

Mujvz.  subsequently  executed  the  deed.  The  question  is  whether  such 
LoRi&ber,M.B.  cxecutiou  by  them  alters  its  effect  The  deed  is  expressed  to  be 
made  between  parties.  Certain  persons  are  named  as  parties,  and 
then  we  come  to  a  description  of  the  creditors  who  are  to  be 
parties.  The  first  creditors  so  described  are  **  the  several  persons, 
companies,  and  firms  whose  names  and  seals  are  hereunto  signed 
and  afiSxed  respectively."  Those  no  doubt  would  be  in  a  schedule 
to  the  deed,  because  that  is  the  way  in  which  creditors  in  such 
cases  do  sign  their  names  and  affix  their  seals.  Then  we  find 
that  ''all  other  creditors  of  the  said  C.  W.  Batten  acceding 
hereto  "  are  made  parties  to  the  deed.  The  effect  of  those  words 
is  to  make  creditors  who  assent  to  the  deed,  although  they  do  not 
sign  or  seal,  parties  thereto  just  as  much  as  if  they  had  executed 
it.  Then  we  have  a  further  provision  of  a  somewhat  peculiar 
character,  the  effect  of  which,  however,  is  plain  enough  I  think. 
The  deed  provides  that  the  trustee  after  making  certain  payments 
is  to  divide  the  balance  of  the  estate  rateably  among  the  creditors 
parties  thereto.  If  the  words  stopped  there,  they  would  include 
apparently  those  who  had  executed  and  those  who  had  assented 
to  the  deed  without  executing ;  but  then  there  are  further  words 
forming  a  parenthesis,  by  which,  as  is  sometimes  the  case  in  deeds 
of  this  sort,  creditors  are  brought  in  other  than  those  previously 
mentioned,  viz.  the  words  ''  including  as  such  creditors,  if  the 
trustee  and  inspectors  shall  determine,  but  not  otherwise,  such 
persons  being  creditors  of  the  said  debtor  as  may  have  refused  or 
neglected  to  execute  these  presents."  Though  a  creditor  may 
have  refused  or  neglected  to  execute,  he  may  be  allowed,  if  the 
trustee  and  inspectors  so  determine,  to  come  in,  and  will  then  be 
in  the  position  of  a  party  to  the  deed.  Therefore  we  have  as 
parties  these  various  classes  of  creditors ;  creditors  who  execute 
the  deed,  those  who  assent  thereto,  and  those  who,  though  they 
may  have  refused  or  neglected  to  execute,  are  subsequently, 
notwithstanding  such  previous  refusal  or  neglect,  wUling  to  come 
in  and  are  allowed  to  do  so  by  the  trustee  and  inspectors.  The 
residue  is  to  be  divided  among  all  creditors  so  becoming  parties 
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to  the  deed,  and,  when  any  creditor  does  what  is  necessary  to       1889 
bring  himself  within  any  of  the  classes  of  creditors  which  I  have       ih  bb 
mentioned,  at  however  late  a  time  before  the  distribution,  by  the     ^^"*^'- 
terms  of  the  deed  itself  he  becomes  a  party  to  the  deed  ;  and      Milks. 
in  so  doing  he  is,  in  my  opinion,  carrying  ont  the  provisions  of  LordBBh»,]ff.B 
the  deed  not  altering  it.    The  suggestion  is  that  at  a  certain 
moment  of  time,  viz.  that  of  registration,  this  deed  was  complete 
and  that  some  time  after  it  was  altered.    If  my  view  is  correct, 
the  deed  was  not  complete  as  suggested  and  never  has  been 
altered.    It  was  not  complete  tiU  it  was  fully  carried  out  by  what 
was  afterwards  done^  and  what  was  afterwards  done  did  not  con- 
stitute an  alteration  of  the  effect  of  its  terms. 

Then  comes  the  question  whether  it  was  rightly  registered, 
which  is  quite  a  different  question.  If  it  was  rightly  registered, 
though  not  complete  in  one  sense,  it  has  in  my  opinion  never 
been  altered  but  has  always  remained  the  same  deed.  It  is  not 
a  case  of  a  deed  avoided  by  something  which  has  altered  it,  but 
it  has  always  remained  the  same  deed,  and  all  that  was  done  was 
merely  by  way  of  carrying  out  that  deed.  To  determine  the 
question  whether  it  has  been  properly  registered  we  must  con- 
sider the  terms  of  the  Act  of  Parliament,  and  see  whether  on  their 
true  construction  anything  has  been  done  to  vitiate  the  registra- 
tion that  was  once  effected,  or  anything  omitted  which  renders  the 
registration  ineffective.  The  effect  of  the  statute  is  that,  if  the 
deed  is  not  properly  registered  under  it,  it  is  void  altogether, 
though,  as  I  have  said,  the  registration  does  not  prevent  its  being 
an  act  of  bankruptcy,  if  it  can  be  taken  advantage  of  as  such. 
The  first  section  which  we  need  consider  is  the  5th.  That  section 
provides  that  the  deed  shall  be  void  unless  it  shall  have  been 
registered  within  seven  clear  days  after  the  first  execution  thereof 
by  the  debtor  or  any  creditor.  It  is  not  **  after  the  first  execution 
thereof  by  creditors  "  in  the  plural,  but  after  the  first  execution 
thereof  by  any  creditor.  If  the  debtor  executes  it  first,  it  must 
be  registered  within  seven  days  after  such  execution.  If  a 
creditor  executes  it  fint,  it  must  be  registered  within  seven  days 
after  such  execution,  though  other  creditors  may  have  executed 
later.  The  6th  section  provides  that  registration  ''shall  be 
effected  in  the  following  manner :  a  true  copy  of  the  deed  and 
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Is  KM  to  shall  be  presented  to  and  filed  with  the  registrar,  &a"    It  is 

Battsv.  ^^^  eyery  schedule  that  may  exist  or  be  used  in  relation  to  the 

BX  PABTl 

MxLNK.  deed  that  is  included ;  it  is  only  every  schedule  or  inventory  that 


Lord]s^M.fi.  is  thereto  annexed  or  therein  referred  to  that  is  to  be  rej 

The  deed,  as  we  have  seen,  is  to  be  registered  within  seven  days 
after  it  has  been  first  executed  by  the  debtor  or  any  creditor : 
and  it  would  seem  that  the  copy  of  any  schedule  annexed  or 
referred  to.  is  to  be  given  in  at  the  time  of  registration  of  the 
deed ;  ,bat,  if  so,  how,can  any  copy  be  given  at  the  time  of  regis- 
tration other  than  a  copy  of  such  schedule  as  it  exists  at  the 
moment  of  registration  ?  It  appears  to  me  that^  if  a  copy  of  any 
SQ/c^  schedule  as  it  then  exists  is  given,  the  Act  is  complied  with. 
Then  it  ia  provided  that  there  shall  be  an  aflSdavit  verifying  the 
time  of  execution  and  containing  a  description  of  the  residenoe 
and  occupation  of  the  debtor  and  of  the  place  or  places  where  fai& 
business  is  carried  on.  It  does  not  appear  that  that  aflSdavit  must 
necessarily  be  made  by  the  debtor;  apparently  anybody  may 
m£^e  it.  But  it  does  not  seem  to  me  that  that  aflSdavit  is  to  con- 
tain statements  as  to  anything  which  does  not  exist  at  the  moment 
of  registration.  Then  the  Act  provides  for  another  aflSdavit  to 
be  made  by  the  debtor  stating,  not  the  number  of  creditors  who 
have  assented  or  executed,  but  **  the  total  estimated  amount  of 
property  and  liabilities  included  under  the  deed  and  the  total 
amount,  oi  the  composition,  if  any,  payable  thereunder;  and 
further  it  is  to  state  the  names  and  addresses,  not  of  the  creditors 
parties  to  the  deed,  or  who  have  executed  or  assented  thereto,  but 
**  of  his  creditors,"  Le.,  of  all  his  creditors.  Is  there  anything  in 
that  which  shews  that  every  creditor  who  executes  must  have 
executed  at  the  time  when  registration  takes  place  ?  Ceartainly 
not.  Furthermore,  there  is  nothing,  so  fieur  as  I  can  see,  in  the 
12th  section,  when  it  comes  to  be  considered,  which  aflTects  the 
question  what  has. to  be  done  at  the  time  of  registration*  On 
the  true  construction  of  the  statute  it  appears  to  me  to  be  wrong 
to  say,  as  was  said  by  the  counsel  for  the  oflSoial  receiver,  that 
the  sdliedule  which  is  to  contain  the  names  of  those  who  sign 
and  seal  the  deed  must  be  completed  before  there  can  be  a  valid 
registration.    So  Aeut  from  there  being  anything  in  the  Act  which 
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ahews  that  to  be  so,  it  seems  to  me  that  it  would  really  defeat  the       1889 
intention  of  the  Act  if  that  were  necessary ;  for,  if  the  deed  cannot       inbk 
be  registered  till  the  schedule  is  completely,  filled  up,  it  would     ^^^^• 
practically  be  impossible  to  register  such  a  deed  as  this,  because      Hxuys. 
it  would  inevitably  happen  that  the  schedule  could  not  be  filled  Lord  e^,  mji. 
up  within  the  limit  of  time  given  for  the  registration.    I  do  not 
agree  with  the  suggestion  made  by  the  counsel  for  the  official 
receiver  to  the  effect  that  the  Act  should  be  construed  strictly : 
on  the  contrary,  I  should  think  that  the  object  of  the  legislature 
was  to  provide  that  all  such  deeds  of  arrangement  might  be  regis- 
tered, and  that  we  ought  to  construe  the  Act  largely  so  as  to 
include  all  deeds  of  arrangement,  not  only  those  in  which  the 
schedule  is  completed  within  the  seven  days  allowed  for  registra- 
tion, but  those  in  which  it  is  not  so  completedi    For  these  reasons 
it  seems  to  me  that  this  deed  was  properly  registered  according 
to  the  Act,  and  all  the  conditions  and  forms  rendered  necessary 
by  the  Act  for  the  purpose  of  registration  were  fulfilled:  and 
that  the  deed  has  not  been  altered  so  as  to  render  it  void  since 
registration,  because  all  that  has  been  done  since  registration  has 
been  done  not  for  the  purpose  or  with  the  effect  of  altering,  but 
only  for  the  purpose  and  with  the  effect  of  carrying  out  its  pro- 
visions.   The  result  is  that  the  appellant  is  the  trustee  under  a 
valid  and  duly  registered  deed.    As  I  have  said,  the  registration 
would  not  prevent  the  deed  from  being  an  act  of  bankruptcy,  and 
therefore  being  subject  to  be  defeated  by  a  valid  bankruptcy ; 
but  the  deed  being  good,  except  if  defeated  by  such  a  bank^ruptcy, 
it  entitles  the  trustee  to  intervene  for  the  purpose  of  shewing  that 
the  bankruptcy  ought  not  to  stand,  and  that  the  receiving  order 
ought  to  be  set  aside,  because  it  was  not  founded  on  a  sufficient 
petitiomng  creditor's  debU    The  appellant  has  in  my  opinion  a 
locus  standi  to  object  to  the  order,  and  that  being  so  his  objection 
is  admittedly  fataL    For  these  reasons  I  think  the  appeal  must 
be  allowed. 

Fbt,  L. J.  The  question  in  this  case  comes  before  us  in  rather 
a  curious  way.  It  is  admitted  that,  if  the  appellai^t  can  open 
his  month  to  the  Court>  he  will  be  able  to  defeat  the  petitioning 
creditors,  because  the  petitioning  creditors  have  no  sufficient 
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1889  debt  to  support  the  petition.  Therefore  the  simple  inquiry  is 
15  BB  whether  the  appellant  can  be  heard  at  all  upon  this  matter. 
Batten.  rpj^^  appellant  claims  under  a  deed  executed  on  June  25, 
MiLKB.  1888,  by  which  he  was  made  trustee  and  assignee  of  the  whole  of 
P^^j,  the  debtor's  property.  On  that  day  the  deed  was  executed  by 
the  debtor,  by  the  trustee^  by  the  mother  of  the  debtor,  who  was 
postponing  a  claim  which  she  had  on  the  estate  in  faTonr  of 
creditors  generally,  and  by  another  person  who  filled  the  doable 
character  of  inspector  under  the  deed  and  of  a  creditor.  Now  at 
common  law  the  execution  of  that  instrument  undoubtedly  passed 
the  property  comprised  in  it  to  the  appellant,  and  what  was 
previously  vested  in  the  debtor  thereby  became  vested  in  him : 
but  under  the  Bankruptcy  Act  that  instrument  would  be  a  void 
instrument  in  the  event  of  a  bankruptcy  within  three  months, 
and  the  estate  which  passed  thereby  would  thereupon  be  divested 
from  the  trustee.  Therefore  prima  facie  the  appellant  is  a  person 
who  would  be  aggrieved,  if  his  assignor  were  wrongly  made  a 
bankrupt,  and  consequently  a  person  who  is  at  liberty  to  open 
his  mouth  to  shew  that  his  assignor  was  improperly  made  a 
bankrupt.  That  prima  facie  title  of  his  it  is  sought  to  meet  in 
this  way ;  it  is  replied  that  the  deed  of  June  25  is  a  void  instru- 
ment,  and  therefore  that  the  appellant  is  not  aggrieved  by  the 
bankruptcy.  The  question  which  we  have  to  determine  is, 
whether  that  contention  can  be  supported  or  not. 

After  June  25,  namely  on  July  2,  and  therefore  within  the 
seven  clear  days  from  the  execution  of  the  deed  by  the  debtor, 
the  deed  was  registered  in  pursuance  of  the  Act  of  1887,  to  which 
our  attention  has  been  directed.  Subsequently  to  that  date 
certain  creditors,  besides  the  creditor  who  had  already  executed, 
appended  their  names  and  seals  in  the  schedule  as  creditors  of 
the  debtor.  It  is  said  in  the  first  place  that  the  deed  was  altered 
in  a  material  particular  by  the  signatures  of  those  creditors,  and 
therefore  that  it  is  void.  But  there  are  two  answers,  both  of 
which  are  8u£Bcient  in  my  opinion  to  meet  that  allegation.  In 
the  first  place,  it  is  common  knowledge  that  the  subsequent 
cancelling  of  an  instrument  which  has  conveyed  an  estate  does 
not  divest  the  estate.  It  may  affect  or  destroy  the  evidence  of 
the  conveyance :  but  it  does  not  divest  the  estate.    Therefore  it 
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is  clear,  regarding  the  matter  as  at  common  law,  that  the  execu- 
tion by  creditors  subsequently  to  June  25  and  July  2  cannot 
haye  avoided  the  assignment  of  the  property,  which  had  been 
effected  on  June  25,  and  which  was  in  force  on  July  2.  There- 
fore the  estate  which  had  been  vested  in  the  appellant  remained 
vested  in  him,  even  if  the  deed  were  subsequently  cancelled,  and 
he  has  a  prima  facie  right  to  appear  in  this  matter  to  shew  that 
the  receiving  order  ought  not  to  stand.  That  is  one  answer  which 
appears  to  me  to  be  good  in  law.  Then  there  is  another  answer : 
it  is  said  for  the  appellant,  and  I  think  rightly,  that  the  execu- 
tion by  the  creditors  subsequently  is  not  a  material  alteration 
of  the  deed  in  the  sense  in  which  those  words  are  used,  when  it 
is  said  that  the  material  alteration  of  a  deed  cancels  it  The 
reason  is  that  such  subsequent  execution  was  really  a  fulfilling 
of  the  deed,  and  not  an  alteration  of  it ;  because  the  deed  itself 
carries  on  its  face  an  intention  that  it  shall  be  the  subject  of 
subsequent  execution  by  creditors.  The  parties  of  the  fourth 
part  are  **  the  several  persons,  companies,  and  firms,  whose  names 
and  seals  are  hereunto  signed  and  a£Sxed  respectively,  being 
creditors  of  the  said  C.  W.  Batten,  and  all  other  creditors  of  the 
said  C.  W.  Batten,  acceding  hereto."  Now  accession  to  a  deed 
may  be  in  various  ways.  One  well-known  mode  of  acceding  to 
a  deed  of  this  description  is  by  executing  the  deed  in  the 
schedule ;  but,  further  than  that,  the  accession  by  execution  is  a 
matter  so  entirely  in  the  contemplation  of  the  deed  that  the 
neglect  or  refusal  to  execute  may  give  a  right  to  the  trustee  to 
exclude  a  creditor  from  the  benefit  of  it.  So  far,  then,  from  the 
subsequent  execution  being  a  thing  inconsistent  with  the  deed, 
it  is  a  thing  which  the  provisions  of  the  deed  are  calculated  to 
enable  the  trustee  to  compel.  I  cannot  hold  that  that,  which  the 
deed  contemplates,  and  which  the  trustee  under  the  deed  may 
compel  to  be  done,  can  cancel  the  deed  itself. 

But  it  is  said  that,  however  this  may  be  at  common  law,  the 
whole  matter  is  affected  by  the  statute  of  1887,  and  that  the 
deed  is  made  void  by  that  statute. 

Before  I  refer  to  the  provisions  of  the  Act  of  Parliament,  I 
wish  to  pause  for  one  moment  to  consider  what  was  the  law  and 
the  practice  at  the  time  when  that  statute  was  passed.    It  is  old 
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1889       and  very  famiHar  law  that  the  Gonrta  have  leasied,  and  leaned 

iM  u      very  strongly,  in  favour  of  allowing  creditors  to  come  in  under 

^"*"'     such  deeds  as  this.    They  have  done  so.  becanse  the  exdnsion  of 

MiLNs.      creditors  from  the  benefit  of  such  deeds  is  an  injury  to  those 

ity.Lj.     creditors^  and  also  becanse  the  scheme  of  such  a  deed  is  equality 

between  all  creditors.    ThereforOi  by  a  series  of  decisions,  both  at 

Common  Law  and  in  the  Courts  of  Equity,  the  inclination  of 

the  Courts  has  been  made  manifest  to  allow,  and  I  would  almost 

say  compel,  the  trustee  to  permit  all  creditors  to  come  in,  so  as 

to  make  the  administration  of  these  instruments  as  equitable  as 

possible,  and  to  allow  any  creditor  to  claim  pad  passu  with  the 

others.    It  has,  accordingly,  been  held  over  and  over  again  that 

the  filling  up  of  blanks  in  such  instruments  by  the  creditors 

coming  in  is  not  an  alteration  of  the  instrument  that  would 

avoid  it. 

We  therefore  approach  the  statute  with  the  knowledge  that 
the  practice  was  to  allow  creditors  to  come  in ;  and  that  the  law 
favoured  and  almost  compelled  it :  and  we  have  to  inquire  whether 
the  old  practice  and  well-known  and  familiAr  law,  which  eacisted 
at  the  time  when  the  Act  was  passed,  were  intended  to  be  entirely 
altered.  The  suggestion  was  that  the  statute  requires  that  the 
whole  transaction  shall  appear  on  the  face  of  the  deed  when 
registered ;  that  all  the  creditors  shall  be  in  the  schedule  at  the 
time  of  registration,  and  that  the  whole  matter  shall  be  finally 
fixed  and  settled  at  the  time  when  the  copy  of  the  deed  and 
schedule  is  to  be  presented  and  filed,  so  that  persons  who  have 
inq^ection  thereof  may  know  exactly  the  whole  position  of  the 
debtor's  estate.  It  would  follow,  of  course,  if  that  were  so,  that 
after  registration  no  creditor  can  ever  come  in,  however  just  his 
claim  may  be,  or  however  accidental  may  have  been  his  omission 
to  come  in ;  and  consequently  that  equality  between  the  creditoiSy 
which  it  had  been  the  anxious  desire  of  the  Courts  previously  to 
promote,  would  be  excluded  by  the  operation  of  the  Act.  I  .can 
find  nothing  in  the  Act  which  leads  to  this  conclusion,  and  I 
find  a  great  deal  which,  to  my  mind,  is  absolutely  inconsistent 
wiUi  iU  In  the  first  place  I  find  that  the  Act  is  addressed  to  all 
cases  in  which  the  instrument  is  in  respect  of  the  affidrs  ef  the 
debtor,  and  is  for  the  benefit  of  his  creditors  generally :  and  I 
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find  thftt  the  words  •*  ciediton  geneially  "  are  to  include  "  all       M8^ 
creditoiB  who  may  assent  to  or  take  the  benefit  of  a  deed  of       is  bb 
anangement,"    Therefore  there  is  apparently  an  anxious  desire  ^^ 

that  everybody  who  assents,  everybody  who  desires  to  take  the  Miurs. 
benefit  of  the  deed,  shall  be  included  in  the  operation  of  these  j^iUj. 
deeds :  and  it  seems  to  me  that  there  is  the  strongest  indication 
that  the  old  view  of  the  law  with  regard  to  these  deeds,  viz., 
that  they  should  include  all  the  creditors,  was  in  the  mind  of 
the  legislature.  It  is  to  be  observed  that  the  words  appear  to 
recognise  that  to  assenting  and  taking  the  benefit  of  a  deed  it 
is  not  necessary  that  there  should  be  execution  or  entry  in  a 
schedule.  Again,  the  5th  section,  which  fixes  the  time  within 
which  registration  of  the  deed  must  take  place,  provides  that  it 
must  be  within  seven  clear  days  after  the  first  execution  thereof 
by  the  debtor  or  by  any  creditor.  If  the  view  contended  for 
by  the  official  receiver  were  correct,  every  creditor  who  could 
come  in  must  come  in  within  these  seven  days;  and  yet  the 
Act  is  entirely  silent  with  regard  to  anything  of  the  sort.  The 
time  of  registration  is  fixed  with  regard  to  the  first  execution  of 
the  instrument;  and  the  Act  is  entirely  silent  as  to  the  last 
execution  of  it.  It  leaves  that  matter  entirely  open.  Again,  if 
it  were  intended  that  the  information  to  be  given  by  registration 
should  include  information  as  to  all  the  creditors,  one  would 
expect  to  find  some  provision  that  the  deed  should  enumerate  the 
creditors  who  were  to  be  paid :  but  the  form  of  the  deed  is  left 
absolutely  open  by  the  statute;  and  it  need  not  mention  the 
creditors  at  all,  by  schedule  or  otherwise.  An  instrument,  which 
omveyed  the  property  to  a  trustee  requiring  him  to  pay  the 
creditors  generally,  and  leaving  him  to  find  out  who  they  were, 
would  be  within  the  scope  of  the  Act,  and  a  copy  of  such  an 
instrument  would  not  furnish  any  information  as  to  the  creditors, 
who  they  were,  their  addresses,  or  the  amounts  which  they  claimed. 
Again,  the  section  gives  an  enumeration  of  the  various  particulars 
which  are  to  appear  on  the  face  of  the  register.  There  is  no  pro- 
vision that  the  creditors  are  to  appear  on  the  register.  Nothing 
about  them  is  required  to  appear  on  the  register,  neither  their 
namesy  nor  their  addresses,  nor  the  amounts  which  they  claim. 
What  does  this  statute  provide  with  regard  to  the  creditors?    It 
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1889  prorides  that  there  shall  be  an  affidavit  of  the  debtor  stating  their 
names  and  addresses,  but  there  appears  to  be  no  provision  that 
this  affidavit  is  to  be  disclosed  to  the  public,  and  therefore  a  person 
who  goes  and  searches  in  the  office  has  no  means  of  learning  from 
F^juj.  that  the  names  of  the  creditors,  which  is  to  my  mind  a  very 
strong  indication  that  there  was  no  intention  that  the  system  of 
registration  should  make  the  names  of  the  creditors  and  the 
amounts  of  their  respective  debts  known  to  the  public  Again, 
the  statute  requires  that  the  debtor's  affidavit  should  contain  a 
statement  of  the  eetimcUed  amount  of  his  liabilitiea  Now,  if  it 
were  required  that  every  creditor  should  execute  before  the  seven 
days  expired,  stating  of  course  the  amount  for  which  he  exe- 
cuted according  to  the  ordinary  practice,  the  result  of  which 
would  be  that  the  debtor  would  be  estopped  from  denying  that 
amount  and  the  creditor  from  claiming  any  more  than  that 
amount,  the  amount  of  the  liabilities  for  which  the  deed  was 
to  stand  would  thereby  necessarily  be  known,  and  there  would 
be  no  need  of  any  such  statement  on  affidavit  of  the  estimated 
amount  of  liabilities.  The  fact  that  there  is  to  be  sudi  a  state- 
ment is,  to  my  mind,  very  strong  to  shew  that  they  need  not  be 
definitely  ascertained  and  stated  at  the  date  of  registration.  I 
come  therefore  plainly  to  the  conclusion  that  the  statute  was  not 
intended  to  alter  the  law  and  practice  with  respect  to  such 
instruments  as  previously  existing :  and  that  it  was  no  part  of 
the  scheme  of  the  Act  that  the  creditors  should  be  ascertained 
at  the  date  of  registration :  that  the  instrument  being  a  con- 
veyance of  the  legal  estate  was  not  avoided  either  at  the  common 
law  or  by  statute  by  reason  of  what  took  place  after  its  registra- 
tion ;  and  consequently  that  the  legal  estate  is  in  the  appellant, 
who  has  a  right  to  be  heard  in  respect  of  such  estate,  and  to  shew 
that  he  ought  not  to  be  deprived  of  it  by  the  subsequent  bank- 
ruptcy. For  these  reasons  I  am  unable  to  agree  with  the  decision 
of  the  Court  below,  and  I  think  the  appeal  should  be  allowed  and 
the  bankruptcy  order  discharged. 


Lopes,  L. J.  I  have  very  few  words  to  add,  the  matter  having 
been  so  exhaustively  dealt  with.  The  question  in  this  case  is, 
whether  this  deed  is  registered  in  compliance  with  the  Act  of 
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1887.  The  material  objection  which  is  taken  is  this :  viz.  that 
the  deed  produced  is  not  the  same  as  the  deed  registered,  because 
there  is  an  addition  to  it,  such  addition  being  the  execution  by 
certain  creditors  after  registration.  It  is  said  that  this  is  a 
material  alteration  which  avoids  the  deed.  Now  nothing  which 
has  been  done  subsequently  to  registration  to  my  mind  alters 
the  efiTect  of  the  deed.  What  has  been  done  subsequently  is 
simply  that  which  is  contemplated  by  the  deed  and,  so  far  in  my 
opinion  from  altering  the  deed,  it  carries  it  out  e£fectually.  I 
think,  therefore,  that  there  has  been  no  material  alteration  such 
as  would  make  the  deed  produced  a  di£ferent  deed  from  the  deed 
registered,  and  so  avoid  it. 

With  regard  to  the  registration,  I  can  see  no  provi9ion  in  the 
statute  with  regard  to  registration  which  has  not  been  complied 
with.  The  counsel  for  the  oflScial  receiver  in  their  argument 
relied  on  sub-s.  1  of  s.  6.  They  relied  on  the  words  ^*  a  true 
copy  of  the  deed  and  of  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to.'*  Now,  in  my  opinion,  these 
words  mean  a  schedule  or  inventory  existing  at  the  time  of  the 
registration  of  the  deed,  and  do  not  mean  that  the  schedule  or 
inventory  must  necessarily  be  complete.  For  these  reasons,  I 
think  the  appellant  has  a  locus  standi,  and  if  so  he  is  a  person 
aggrieved  and  is  entitled  to  raise  the  point  that  there  is  no  sufH- 
cient  petitioning  creditor's  debt  on  which  to  found  the  receiving 
order. 

Appeal  allowed. 

Solicitors  for  appellant :  Bum  &  Berridge^foT  TrapneU. 
Solicitor  for  respondents :  Solicitor  to  Board  of  Trade. 

£.  L. 


1889 


In  bb 
Batten. 

Ex  PABTB 
MiLMB. 

LopeB,  L.J. 


702  QUEEN'S  BENGH  DIYIfilON.  VOL.  ZZIL 


1889  |1N  THE  COURT  OF  APPEAL.] 

Maul. 

—Z THE  C50NSETT  WATERWORKS  COMPANY  v.  RITSON. 


Waterworks  Company — Indosure  Ad — Separate  Ownership  of  Surface  and 
Minerals — Compulsory  Purchase — Right  to  work  Minerals — Damage  to 
Waierwork^^Bight  of  Support^Waienvorks  Clauses  Act^  1847  (10  S  11 
Viet,  c  17),  88. 18,  22,  23. 

Appeal  of  the  defendant  from  the  judgment  of  the  Queen's 
Bench  Division  (Cave  and  A.  L.  Smith,  JJ.),  reported  ante, 
p.  318. 

Upon  the  opening  of  the  appeal  it  was  agreed  that  the  ques- 
tion of  the  interpretation  of  the  Lanchester  Inclosure  Act, 
1773,  should  be  first  argued,  as  in  the  event  of  the  appellant 
succeeding  upon  that  point  the  questions  raised  under  the  Water- 
works Clauses  Act,  1847,  would  become  immaterial. 

Under  the  special  circumstances  of  the  case  it  is  considered 
unnecessary  to  state  more  than  the  result  of  the  judgment  of  the 
Court. 

Bigby,  Q.C.f  and  DanehwerU  (Sir  B.  Wdfsier,  A.Q.,  with  them), 
for  the  appellant. 

Sir  H.  Jcmesy  Q.C.,  and  J.  O.  Wood  (H.  F.  Mawidy,  with  them), 
for  the  respondents. 

The  Court  (Lord  Esher,  M.B.,  Lindley,  and  Lopes,  L.JJ.) 
were  of  opinion  that  the  Lanchester  Liclosure  Act,  1773,  was  so 
special  and  definite  in  its  language  that  they  could  come  to  no 
other  conclusion  than  that  it  gave  to  the  Bishop  and  his  assigns 
the  right  to  work  the  mines  so  as  to  let  down  the  sur£eu»  of  the 
land  without  paying  damages  or  making  compensation  to  the 
allottees,  and  therefore  reversed  the  judgment  of  the  Court 
below. 

Appeal  allowed. 

Solicitors  for  plainti£fs :  Harvey  &  Capron. 
Solicitors  for  defendant :  Croseman  dt  Priehard,  for  PhSipeon, 
Cooper^  &  Ooodger,  NeiveasUe'Ofi'Tyne. 

W.  J.  B. 
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[IN  THE  CX)UBT  OF  APPEAL.]  1889 

Jfoy9. 

SMITH,  Appellant  ;  THE   CHURCHWARDENS  AND  OVERSEERS  OP 

THE  POOR  OF  THE  PARISH  OF  BIRMINGHAM,  RB8F05DBirrB. 

I^oor^rate — Small  Tenements  let  hy  the  Week — BatedbU  Value — Deductions — 
"  V<nds^  and  Losses  of  Bent^Cost  of  CdHocHoh^EypothetuxU  Tenant-- 
6  <fe  7  Wrn.  4,  e.  96,  s.  1. 

The  appellant  was  assessed  to  the  poor-rate  as  owner  of  a  small  house  let  by 
the  week  at  a  rent  of  five  shillingB,  the  landlovd  paying  all  outgoings.  On 
appeal  against  the  rate  to  quarter  sesfdons  the  appellant  cliumed  that,  in  arriving 
at  the  gross  estimated  rental,  deductions  should  be  made  in  respect  of  losses  by 
reason  of  such  houses  often  remaining  unlet  and  yoid  for  some  time,  and  by 
reason  of  losses  of  rent  through  inability  of  the  tenants  to  pay,  and  in  respect 
of  the  necessary  cost  of  ooUection  of  the  rent  actually  received.  The  vocxsder, 
however,  refused  to  allow  such  deductions,  and  confirmed  the  rate.  The  recorder 
found,  in  a  case  stated  on  appeal  from  sessions,  that  it  was  practically  impos- 
sible to  let  the  house  on  any  other  terms  than  those  on  which  the  appellant  let 
it ;  but,  assuming  for  rating  purposes  that  a  tenant  from  year  to  year  could  be 
obtained,  the  house  oould  be  reasonably  expected  to  let  from  year  to  year  at  a 
rent  of  13Z.  (which  sum  amounted  to  fifty-two  times  the  amount  of  the  weekly 
rent),  the  landlord  paying  all  usual  tenants*  rates  and  taxes  and  water-rates. 
But  he  found  that  with  respect  to  house  property  of  that  description,  whether 
let  by  the  week  or  year,  the  landlord  woiild  be  unaUe,  by  reason  of  ^voids'* 
and  of  losses  by  reason  of  nonpayment  of  rent,  to  collect  more  than  95  per  cent. 
of  the  rent  and  that  he  would  have  to  pay  5  per  cent,  as  the  cost  of  collecting 
the  rent  actually  received : — 

Held  (affirming  the  decision  t>f  the  Court  below),  that  the  recorder  must  be 
taken  to  have  found  as  a  hct  that  187.  was  the  rent  which  a  tenant  from  year 
to  year  as  above-mentioned  could  reasonably  be  expected  to  give  for  the  house; 
that  there  was  nothing  in  the  further  facts  found  by  him  to  shew  that  such 
finding  was  unreasonable  or  not  justifiable  in  point  of  law,  and  therefore  such 
finding  was  conclusive  of  the  fact ;  and,  that  being  so,  that  the  appellant 
was  not  entitled  to  any  of  the  deductions  claimed,  inasmuch  as  the  test  of 
gross  estimated  rental  is  the  rent  which  a  tenant  from  year  to  year  would 
agree  to  give,  and  not  the  sxmi  which  the  landlord  ultimately  receives. 

Appeal  fiom  the  judgment  of  the  Queen's  Bench  Division 
(Wills  and  (rrantham,  JJ.)  aflSnning  an  order  of  sessions  dismis- 
sing an  appeal  against  a  poor-rate. 

The  facts,  which  are  folly  set  ont  in  the  report  of  the  case  in 
the  Gonrt  below  (ante,  p.  211),  appear  sufficiently  for  the  pur- 
poses of  this  report  from  the  head-note. 
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1889  Jdf,  Q.C.,  and  ±  Glen  (W.  WUh,  with  them),  for  the  appellant. 

Smith  The  recorder  has  obviously  arrived  at  the  sum  of  132.  as  the  yearly 
qJ^^,  rent  by  multiplying  five  shillings,  the  weekly  rent  of  the  house, 
wABDns,  &c.,  by  52.  It  is  clear  from  the  way  in  which  the  case  is  stated 
BxamsGHAM.  that  the  recorder  did  not  intend  that  the  Court  should  be  cosk- 
eluded  by  that  as  a  finding  of  actual  fact,  but  that  he  intended 
it  to  be  treated  as  a  mere  inference  frcKn  the  other  £bu^,  which 
it  should  be  open  to  the  Court  to  review,  if  they  should  think  it 
wrong  in  point  of  principle.  It  is  contended  that,  having  regard 
to  the  other  facts  which  he  finds,  it  is  not  correct  in  principle  to 
assume  that  a  tenant  from  year  to  year  would  give  fifty-two  times 
the  weekly  rent.  The  recorder  finds  that  premises  of  this  kind 
would  often  be  vacant  during  the  year,  and  that  the  average  loss 
through  "  voids  "  and  nonpayment  of  rent  would  be  5  per  cent 
Surely  it  is  obvious  that  a  person  bargaining  with  the  landlord 
for  a  tenancy  from  year  to  year  would  take  this  into  account, 
and  that  it  cannot  therefore  be  a  reasonable  mode  of  estimating 
the  yearly  rent  to  assume  that  he  would  give  the  landlord  fifty- 
two  times  the  weekly  rent.  The  Parochial  Assessment  Act  no 
doubt  makes  the  rent  which  a  tenant  from  year  to  year  would 
give  the  test ;  but  it  is  found  in  the  case  that  it  is  impossible  to 
let  houses  of  this  kind  by  the  year,  and  therefore  there  cannot 
be  an  actual  tenant  from  year  to  year.  It  is  therefore  necessary 
to  ascertain  what  rent  a  hypothetical  tenant  from  year  to  year 
would  give  by  a  sort  of  cy*prte  doctrine.  It  is  contended  that  the 
only  practical  mode  of  making  a  reasonable  estimate  of  such  rent 
is  to  see  what  the  landlord  actually  would  get  in  a  year  for  the 
house.  It  is  not  contended  that  these  matters,  such  as  **  voids,'' 
losses,  and  cost  of  collection,  are  the  subject  of  deduction  from 
the  gross  hypothetical  rent  when  it  is  arrived  at,  but  that  they 
must  be  considered  in  arriving  at  the  amount  of  such  hypothetical 
rent.  They  cited  Smith  v.  Mayor^  dte.^  of  Birmingham  (1) ; 
North  and  South  Western  Junction  By.  Co.  v.  Brentford  Union.  (2) 
Sir  B.  E.  Wdfster,  A.O.^  and  Alfred  Young  (Hugo  Young,  with 
them),  for  the  respondents.  The  finding  of  the  recorder  cannot 
mean  that  he  arrives  at  the  sum  of  13Z.  merely  as  the  multi- 
plication of  five  shillings  by  52.    The  weekly  payments  cannot 

(1)  11  Q.  B.  D.  195.  (2)  60  L.  T.  (N.S.)  274. 
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be  the  measure  of  the  yearly  value.    There  is  no  relation  be-       1889 
tween  fifty-two  times  five  shillings  a  week  and  a  yearly  rent  of      Btara 
13Z.     In  the  case  of  a  weekly  tenancy  the  landlord  gets  his     ohtSoh- 
nioney  week  by  week,  and  a  yearly  rent  of  13/.  is  not  the  equiva-  wardens*  &a, 
lent  of  fifty- two  sums  of  five  shillings  received  weekly.   The  case  Bibminoham. 
is  really  stated  to  raise  the  question  whether,  where  house  property 
can  only  be  let  by  the  week,  the  rating  authority  is  bound  to  take 
as  the  basis  of  rateable  value  a  sum  less  than  fifty-two  times  the 
weekly  rent,  because  the  property  will  in  some  weeks  be  vacant, 
and  there  will  be  losses  of  rent  and  expenses  of  collection.     The 
point  raised  at  sessions  and  in  the  court  below,  as  stated  in  the 
4th  paragraph  of  the  case,  was  that  the  hypothetical  tenant  in 
the  case  of  such  property  as  this  must  for  the  purpose  of  ascer- 
taining the  gross  estimated  rental  be  deemed  not  to  occupy 
personally  but  to  sub-let  the  tenements  to  weekly  tenants  as 
occupiers,  himself  paying  all  outgoings,  and  that  on  that  ground 
the  deductions  contended  for  should  be  made  in  arriving  at  the 
gross  estimated  rental.    But  that  mode  of  estimating  the  gross 
value  is  wholly  contrary  to  the  Parochial  Assessment  Act.    The 
test  is  what  a  tenant  from  year  to  year  occupying  the  premises 
would  give,  not  what  a  landlord  would  ultimately  receive.     The 
recorder  has  found  that  the  rent  a  tenant  from  year  to  year  would 
give  is  13Z.,  and  there  is  nothing  in  the  facts  as  stated  in  the  case 
to  shew  that  the  finding  is  unreasonable  or  wrong  in  point  of 
principle. 

Jelf,  Q.C.y  in  reply. 

LoBD  GoLEBiDGE,  C.J.  In  this  case  we  have  to  do  what  Courts 
have  from  time  to  time  in  such  cases  complained  of  having  to  do, 
viz.,  to  apply  the  terms  of  the  Parochial  Assessment  Act  to  a 
subject-matter  to  which  they  are  not  really  applicable.  It  has 
been  pointed  out  in  the  court  below  that  the  terms  of  the 
Act  are  really  not  applicable  to  a  number  of  very  valuable  rate- 
able properties,  which  have  come  into  existence  since  the  Act 
was  passed,  and  which  therefore  were  not  in  the  contemplation  of 
the  legislature  in  passing  it,  such  as  railways  and  gasworks.  In 
such  cases  the  hypothesis  of  a  tenancy  from  year  to  year  is  really 
inapplicable.  How  can  it  be  supposed  that  any  one  would 
VOL.XXII.  -30  2 
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1889  become  tenant  from  year  to  year  of  an  isolated  portion  of  a  rail- 
SioTH  wfty  ?  What  is  true  of  great  properties,  such  as  railways,  may 
0^^,  also  be  true  of  smaller  matters ;  and  it  is  found  that  this  tene* 
WASDB1I8,  &o.,  ment  of  the  value  of  five  shillings  a  week  is  not  capable  of  being 
BiBMiNOHAic.  let  on  a  tenancy  from  year  to  year,  but  can  only  be  let  on  a 
Lord  Coleridge,  teuaucy  from  week  to  week  at  a  weekly  rent.  Therefore  here, 
too,  we  have  to  apply  to  what  is  undoubtedly  a  rateable  subject- 
matter  a  test  which  is  in  reality  inapplicable.  By  the  terms  of 
the  statute  the  matter  to  be  ascertained  is  at  what  rent  this  tene- 
ment might  reasonably  be  expected  to  let  from  year  to  year 
upon  the  hypothesis  that  it  could  be  so  let,  a  somewhat  difficult 
problem  when  such  hypothesis  is  in  fact  found  to  be  an  impos- 
sible one.  Under  these  circumstances  one  must  get  at  the  amount 
of  such  rent  in  the  best  way  one  can,  applying  the  principles  of 
the  law  of  rating  as  far  as  they  can  be  made  applicable.  The 
learned  recorder  who  had  this  problem  before  him  has  found  as 
follows :  he  has  found  that  the  weekly  rent  of  the  tenement  taken 
as  a  test  case  is  five  shillings,  but  that  from  one  cause  or  another, 
such  as  the  migratory  habits  or  tenuity  of  means  of  the  class  of 
persons  who  occupy  them,  such  tenements  will  be  vacant  during 
some  portion  of  the  year,  and  the  rent  will  not  be  received  for 
every  week;  and  consequently  the  landlord  will  not  get  the 
full  sum  of  13Z.,  but  on  an  average  will  only  get  95  per  cent,  of 
it.  It  is  argued  that,  having  regard  to  that  finding,  the  recorder 
was  manifestly  wrong  in  point  of  law  in  assuming  that  fifty-two 
times  five  shillings  was  the  rent  that  a  tenant  from  year  to  year 
could  reasonably  be  expected  to  give  for  such  a  tenement,  if  such 
a  tencuit  could  be  found.  I  cannot  myself  see  how  in  any  view 
of  the  law  we  can  come  to  the  conclusion,  as  a  legal  proposition, 
that  his  finding  cannot  be  maintained.  I  do  not  think  he  meant 
anything  but  what  he  has  said,  viz.,  that  taking  all  things  into 
account,  13Z.  a  year  is  the  rent  which  in  his  judgment  a  tenant 
from  year  to  year  would  be  willing  to  give,  assuming  that  such  a 
tenant  could  be  found.  That  is  the  conclusion  at  which  he 
arrives  in  point  of  fact.  It  is  said  that  that  cannot  be  so,  because 
he  finds  in  the  rider,  which  he  added  to  the  case  when  it  was  sent 
back  to  him  to  re-state,  that,  with  respect  to  house  property  of 
this  description,  whether  let  by  the  week  or  the  year,  the  landlord 
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would  be  unable  by  reason  of  "  voids  *'  and  of  losses  by  non-pay-       1889 
ment  of  rent  to  collect  more  than  95  per  cent,  of  the  rent.    It      sima 
was  argaed  for  the  appellant,  and  I  must  own  I  was  at  first  im-     ohotoh- 
pressed  by  the  argument,  that,  the  recorder  having  found  that  on  wabdbwb,  *c., 
an  average  of  years  the  landlord  would  not  receive  more  than  BnamQEAu. 
95  per  cent,  of  13Z.,  as  a  matter  of  true  inference  only  95  per  Lardc^dge. 
cent,  of  131,  was  the  amount  of  the  rent  which  a  tenant  from  year 
to  year  could  reasonably  be  expected  to  give.    I  am  not  even 
now  prepared  to  say  that  that  consideration  is  without  weight, 
and  that  there  may  not  be  some  small  amount  of  hardship  occa- 
sioned to  the  landlord  in  this  case  by  our  decision.    It  is,  how- 
ever, clear  on  principle  that  it  is  not  what  the  landlord  ultimately 
receives,  but  what  the  tenant  from  year  to  year  may  reasonably  be 
expected  to  give,  which  must  be  looked  to  as  the  test.    It  does 
not  follow,  because  under  certain  circumstances  and  in  certain 
places  the  landlord  would  only  get  95  per  cent,  of  what  the  occu- 
pation is  worth,  that  a  man  dealing  with  him  would  not  agree  to 
give  as  rent  what  it  was  worth.  If  the  occupation  of  the  premises 
is  worth  132.  a  year,  it  is  not  because  there  may  be  certain  onerous 
incidents  affecting  the  particular  class  of  property,  which  prevent 
the  landlord  from  ultimately  realising  that  amount  in  fall,  that 
we  can  say  that  a  tenant  would  not  agree  to  give  that  amount. 
What  ultimately  reaches  the  landlord's  pocket  is  not  the  test  under 
the  Act,  but  what  rent  the  tenant  would  agree  to  give  subject*  to 
the  statutory  deductions.    In  this  case  the  recorder  has  found 
that  18Z.  is  the  gross  annual  value,  that  is  to  say,  the  rent  which 
a  tenant  from  year  to  year,  assuming  that  such  a  tenant  could  be 
found,  might  reasonably  be  expected  to  give  for  the  premises,  the 
landlord  paying  all  usual  tenant's  rates  and  taxes.    As  I  under- 
stand, the  only  questions  in  the  case  are  whether  that  has  been 
properly  found  by  him,  and  whether  the  deductions  contended  for 
by  the  appellant  ought  to  be  made.    It  seems  to  me  that  our 
decision  must  proceed  on  the  footing  that  the  gross  annual  value    . 
is  131.  The  finding  of  the  recorder  on  that  question  seems  to  me 
to  be  a  finding  on  a  question  of  fact  which  is  concluded  by  such 
finding.    Then  the  question  is  whether,  that  being  so,  the  deduc- 
tions claimed  in  respect  of  **  voids,"  losses  of  rent,  and  expenses 
of  collection,  are  admissible.    I  do  not  think  these  matters  can  be 

3  C  2  2 


708  QUEEN'S  BENCH  DIVISION.  VOL.  XXH. 

1888        made  the  subject  of  deduction,  because  a  tenant  from  year  to  year 

SmTB      would  not  consider  and  would  have  nothing  to  do  with  them.    It 

Orvbou-     ^  ^^^  ^^^^  ^^^  landlord  ultimately  receives,  but  what  the  tenant 

wABDKirs,  &c.,  would  agree  to  give,  that  is  the  test.    For  these  reasons  I  think 

BnufoioHAM.  the  decision  of  the  Queen's  Bench  Division  was  right,  and  should 

be  affirmed. 

LiNDLET,  L.J.  I  am  of  the  same  opinion.  The  problem  in- 
volved in  this  case  is  one  of  some  difficulty,  because  the  statute 
compels  the  application  of  an  unreal  test.  The  provisions  of  the 
Parochial  Assessment  Act  are  stringent.  It  provides  that  no 
rate  shall  be  of  any  force  unless  it  is  made  upon  an  estimate  of 
the  net  annual  value  of  the  hereditament  rated,  that  is  to  say,  of 
the  rent  at  which  the  same  might  reasonably  be  expected  to  let 
from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes,  and 
tithe  commutation  rent-charge,  if  any,  and  deducting  therefrom 
certain  matters  specified  by  the  Act.  The  difficulty  here  is  that 
it  is  found  as  a  fact  that  nobody  would  take  this  property  as  a 
tenant  from  year  to  year.  It  is,  therefore,  necessary  to  treat  the 
case  hypothetically  as  best  we  can.  The  recorder  has  found  that 
a  tenant  from  year  to  year,  assuming  such  a  tenant  could  be 
found,  could  be  reasonably  expected  to  give  a  rent  of  132.  Why 
are  we  to  say  that  that  finding  must  be  wrong  ?  The  counsel  for 
the  appellant  says  that,  having  regard  to  other  £Etcts  found  by 
the  recorder,  the  true  inference  from  which  it  was  intended 
that  we  should  be  at  liberty  to  draw,  we  ought  to  come  to  the 
conclusion  that  his  finding  as  to  the  estimated  yearly  rent  in 
point  of  law  cannot  be  correct.  I  cannot  see  my  way  to  going 
that  length.  What  we  know  is  that  in  fact  the  premises  were  let 
by  the  week  at  five  shillings  a  week,  which  multiplied  by  52 
would  amount  to  132. :  and  we  are  further  told  that  the  appellant 
owns  other  houses,  and,  if  an  average  is  taken  on  all  the  houses, 
he  gets  95  per  cent  only  of  the  rents.  There  seems  to  me  con- 
siderable danger  of  being  misled  in  applying  such  average 
calculations  to  any  particular  house.  There  is  no  finding  here 
that  this  particular  house  was  not  constantly  let.  Unless  we  are 
driven  to  say  judicially  that,  though  this  tenement  is  let  at  fire 
shillings  a  week,  because  on  an  average  of  such  tenements  they 
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will  be  more  or  less  unlet  daring  the  year,  therefore  the  yearly        1889 
value  of  the  particular  tenement  cannot  be  13Z.,  I  do  not  see  how       a^ 
we  can  interfere  with  the  findin&r  of  the  recorder.     I  do  not  see     ^  ^' 
tnat  we  are  driven  to  that  conclusion.     If  wetare  to  speculate  on  wabdbks,  &a» 
the  matter,  it  seems  to  me  that  there  is  fair  ground  for  saying  on  Birmingham. 
the  facts  that  it  is  not  improbable  that  a  tenant  from  year  to   undie^uj. 
year  would  give  a  rent  of  13Z.,  if  such  a  tenant  could  be  found : 
and  therefore  I  do  not  see  how  we  can  say  that  the  finding  of  the 
recorder  to  that  e£fect  is  wrong. 

Lopes,  L.J.  We  are  asked  several  questions  in  the  case,  of 
which  the  material  questions  appear  to  me  to  be  the  first  three. 
The  first  question  is,  what  is  the  proper  hypothesis  to  be  made  in 
applying  the  Parochial  Assessment  Act  to  a  tenement  of  the 
description  in  question  ?  The  answer  I  give  to  that  question  is 
that  the  gross  estimated  rental  is  to  be  found  by  ascertaining  the 
rent  at  which  the  hereditament  might  reasonably  be  expected  to 
let  to  a  tenant  in  actual  occupation  from  year  to  year.  Then 
what  is  that  rent  in  the  present  case  ?  The  recorder  has  found 
that  the  rent  a  yearly  tenant  could  be  reasonably  expected  to 
give,  the  landlord  paying  the  usual  tenant's  rates  and  taxes,  is 
13Z,  The  appellant's  counsel  ask  us  to  say  that  that  finding  is 
wrong,  because  the  recorder  has  arrived  at  that  amount  by  multi- 
plying the  weekly  rent  by  52.  It  seems  to  me  that,  so  far  from 
being  wrong,  that  was  a  reasonable  finding.  At  any  rate,  I  am 
clear  that  there  is  nothing  in  the  finding  or  in  the  facts  before  us 
to  enable  us  to  say  that  it  was  wrong.  I  do  not  see  why  it  was 
unreasonable  for  the  recorder  to  draw  the  inference  from  the  fact 
that  the  tenant  actually  in  possession  paid  five  shillings  a  week 
that  a  tenant  from  year  to  year  would  pay  13Z.  I  do  not  see  any- 
thing improbable  in  that,  because  it  must  be  remembered  that  the 
tenant  from  year  to  year  would  have  the  sums  that  a  tenant  from 
week  to  week  would  have  paid  weekly  longer  in  his  pocket.  I  do 
not  think  that  the  finding  of  the  recorder  as  to  the  amount  of  the 
yearly  value  can  be  disregarded,  as  suggested  by  the  appellant's 
counsel.  It  is  true  that  the  statutory  hypothesis  which  we  are 
compelled  to  apply  is  often  di£Scult  of  application,  but  I  think 
that  it  is  not  so  difficult  of  application  in  this  case  as  in  many 
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1689        others.    The  second  qnestion  is,  whether  the  appellant  is  entitled 

gjoTH       to  the  deduction  of  5  per  cent,  on  account  of  **  voids  "  and  losses.    I 

Cbuboh-     ^^  clearly  of  opinion  that  no  such  deduction  in  respect  of  **  voids  " 

wABDinn>,  Ac.,  can  be  made,  because  any  such  deduction  would  be  contrary  to 

BxBiiDrGHAM.  the  hypothesis  on  which  we  are  bound  to  proceed,  viz.,  that  there 

Lopes,  Lj;    is  to  be  assumed  to  be  a  tenant  occupying  from  year  to  year. 

The  third  question  is,  whether  the  appellant  is  entitled  to  the 

deduction  of  5  per  cent,  for  collection.    Again,  I  say  he  is  not 

entitled  to  any  such  deduction.     It  is  not  the  amount  which  the 

landlord  ultimately  receives  that  is  the  test.    The  test  is  the 

rent  which  the  tenant  may  reasonably  be  expected  to  give  sabject 

to  certain  deductions  specified  by  the  Act    For  these  reasons  I 

think  the  appeal  should  be  dismissed. 

Appeal  dismuaecL 

Solicitors  for  appellant :  Boss  dt  Norman  Doughis^  for  A.  L. 
CrocTcford. 

Solicitors  for  respondents :  Sharpe,  Parkers,  dt  Co.,  for  W.Horton 
dt  Bedfem. 

E.  L. 


Feb.  15.  PN  THE  COURT  OP  APPEAL.] 


GREAT  BRITAIN  100  A  1  STEAMSHIP  INSURANCE  ASSOCIATION  v. 

WYLLIE. 

Insurance  {Mutual) — Mutval  Marine  Insurance  Aseociaiion — Policy  effected  by 
one  of  co-Otvnere  of  Ship  aa  Agent  for  all — Contrilmtians  to  Losses — Zm- 
bility  of  other  co-Owners. 

The  plaintiffs  were  a  mutual  marine  association,  being  registered  under  the 
Companies  Act,  1862,  as  a  company  limited  by  guarantee.  The  defendants  were 
some  of  the  part  owners  of  a  steamship.  Homstedt,  to  whom  the  other  shares 
of  the  ship  belonged,  was  the  managing  owner,  having  authority  to  insure  the 
ship  in  such  an  association  as  that  of  the  plaintiffs,  and  he  insured  it  with 
them  by  a  policy  for  lOOOZ.  Homstedt  traded  as  Homstedt  Ss  Qarthome.  The 
policy  stated  that  Homstedt  &  Ghurthorae,  "  as  well  in  their  own  names  as  for 
and  in  the  names  of  all  and  every  person  and  persons  to  whom  the  same  may 
appertain,  in  part  or  in  all,  subject  to  the  provisions  hereinafter  contained," 
insured  the  ship  in  the  sum  of  10007.  for  a  year,  the  charges  of  the  insoiance 
to  be  borne  by  members  of  the  association  having  ships  entered  in  the  asso- 
ciation, in  proportion  to  the  sums  assured  therein,  and  the  assurers  thereby 
bound  themselves  to  the  assured  for  the  true  performance  of  the  premises,  the 
consideration  due  unto  the  assurers  for  the  insurance  being  the  contributions 
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to  be  paid  from  time  to  time  by  the  assured  for  losses  and  averages  on  other         1889 
steamships  mutually  insured  in  the  association,  and  other  costs  and  charge  - 


of  the  association  at  the  rates  per  cent,  to  be  determined  by  the  committee.      Bbttain 
And  it  was  mutually  agreed  between  the  assured  and  assurers  that  all  the       100  Al 
rules  of  the  association,  whether  set  out  in  the  policy  or  Indorsed  thereon  or    Steamship 
otherwise,  should  be  as  binding  on  the  assured  and  assurers  as  if  they  had  asbooiatiom 
been  inserted  in  the  policy  and  had  formed  part  thereof.     The  rules  were  v. 

iodorsed  on  the  policy.  The  memorandum  of  association  of  the  association  Wtllib. 
stated  its  objects  to  be  ''the  insurance  of  steamships  belonging  to  members 
of  the  association,  or  in  which  members  of  the  association  are  interested,  or 
have  a  share  or  shares."  The  articles  of  association  provided  that  "every 
person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the  association 
who  insures  any  ship,  or  share  or  shares  in  a  ship,  in  pursuance  of  the  regula- 
tions herein  contained."  The  first  rule  was,  "  the  members  of  this  club  shall 
mutually  insure  each  other's  steamships,  or  shares  therein,  in  such  manner  and 
against  such  loss  and  damage  as  are  hereinafter  mentioned."  Homstedt  having 
become  bankrupt,  an  action  was  brought  against  the  defendants,  the  other 
co-owners  of  the  ship,  to  recover  contributions  according  to  the  rules  to  losses 
in  respect  of  other  ships  insured  with  the  association  during  the  currency  of  the 
policy : — 

Held  (affirming  the  judgment  of  Day,  J.),  that  the  defendants  were  liable,  for 
whether  they  had  or  had  not  become  members  of  the  association,  they  had  by 
the  policy  expressly  contracted  with  the  association  that  they  would  be  liable 
for  contributions  to  losses  in  respect  of  other  ships  insured  with  the  association 
in  accordance  with  the  rules,  just  as  if  they  had  been  members,  and  that  such  a 
contract  was  within  the  authority  of  the  managing  owner,  and  within  the 
powers  of  the  association. 

United  Kingdom  Mutual  Sieanuhip  Asnuranoe  Association  t.  NevtU  (19 
Q.  B.  D.  110)  distinguished. 

Ocean  Iron  Steamship  Insurance  Association  v.  Leslie  (post^  p.  722)  approved 
and  followed. 

Appeal  by  the  defendants  against  the  judgment  of  Day,  J.,  at 
the  trial  of  the  action  without  a  jury. 

The  plaintiffs  were  a  mutual  marine  insurance  association  or 
club,  and  they  sued  the  defendants,  as  part  owners  of  a  steamship, 
called  the  Orchis,  which  was  insured  with  the  association,  for  calls 
or  contributions  made  by  the  plaintiffs  in  respect  of  the  insurance 
of  that  vessel  to  meet  losses  incurred  in  respect  of  other  vessels 
insured  with  the  association. 

The  association  was  a  company  limited  by  guarantee,  and  in- 
corporated by  registration  under  the  Companies  Act,  1862.  The 
memorandum  of  association  stated  (4)  that  **  the  objects  for  which 
tile  association  is  established  are :  (1)  The  insurance  of  steam- 
ships belonging  to  members  of  the  association,  or  in  which 
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1889        members  of  the  association  are  interested,  or  hare  a  share  o? 
Gbsat      shares." 

^w^Ai  -"^^^  articles  of  association  contained  the  following  clauses  :— 

STBAM8HIP       (3.)  «» Every  person  shall  be  deemed  to  have  agreed  to  become  a 
AnoGiATxoK  member  of  the  association  who  insures  any  ship  or  share  or  shares 
Wtlub.     ^^  ^  s^^P  ^^  pursuance  of  the  regulations  herein  contained."    By 
clause  9  seven  days'  notice  at  least,  specifying  the  place,  day,  and 
the  hour  of  meeting  of  any  general  meeting  of  the  members,  and 
in  case  of  special  business  the  general  nature  of  such  business, 
was  to  be  given  to  the  members  in  manner  therein  mentioned. 
(16.)  "  Every  member  shall  have  one  vote  for  each  steamer  entered 
by  him  or  his  firm,  up  to  six  and  no  more.     (17.)  **.  No  member 
shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  due 
from  him  to  the  association  have  been  paid."   (31.)  ^'  The  business 
of  the  association  shall  be  conducted  according  to  the  rules  of  the 
association  hereinafter  set  forth,  and  which  rules  shall  form  part 
of  these  articles."    (32.)  ^'  All  policies  of  insurance  shall  be  issued 
or  underwritten  in  the  name  of  the  association,  and  shall  have  a 
copy  of  the  rules  indorsed  thereon."    (33.)  "  All  claims  in  respect 
of  insurance  shall  be  made  and  enforced  against  the  association,, 
and  not  against  any  member  or  members  thereof."     (34)  "  Every 
engagement  or  liability  of  a  member  of  the  association  in  respect 
of  any  insurance  shall,  for  all  purposes  relating  to  enforcing 
such  engagement  or  liability,  be  deemed  to  be  an  engagement  or 
liability  by  or  on  the  part  of  such  member  to  the  association, 
and  not  to  any  other  member  or  members."   (37.)  "  A  notice  may 
be  served  by  the  association  upon  any  member  either  personally 
or  by  sending  it  through  the  post  in  a  prepaid  letter  addressed 
to  such  member  at  his  registered  place  of  abode." 
The  rules  of  theassociation  contained  the  following  provisions: — 
(1.)  ''The  members  of  this  club  shall  mutually  insure  each  other  s 
steamships,  or  shares  therein,  in  such  manner  and  against  such  loss 
and  damage  as  are  hereinafter  mentioned."     (2.)  "  The  insurance 
(excepting  as  hereinafter  mentioned)  is  against  perils  of  the  sea, 
&c.  .  •  .  and  in  case  of  any  loss  or  misfortune  it  shall  be  lawful 
to  the  insured,  their  factors,  servants,  and  assigns,  to  sue,  labour 
and  travel  for,  in,  and  about  the  defence,  safeguard,  and  recovery 
of  the  subject-matter  of  the  insurance,  or  any  part  thereof 
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without  prejudice  to  the  insorancey  the  charges  whereof  the        1889 
members  having  ships  entered  in  this  club  shall  bear  in  proper-      Gbsat 
tion  to  the  sum  insured  in  the  club."    (25)  "  The  committee      loo'ja' 
shall  meet  at  least  once  a  month  for  the  settlement  of  claims^    Stbamship 
and  for  such  claims  as  they  may  pass,  and  for  other  contributions  Abbooiatxon 
payable  under  these  rules^  the  managers  shall   draw  on  the     wtllie. 
members  at  one  months  the  members'  respective  proportions  of 
such  claims  being  calculated  according  to  their  several  interests 
entered  in  this  club  at  the  time  of  such  claims  accruing." 
(31)  '^  A  member  shall  be  uninsured  in  respect  of  any  ship  or  his 
share  therein :    (a)  From  the  date  of  the  legal  transfer  of  the 
ship ;  {b)  if  he  do  not  pay  when  due  and  demanded  any  amount 
payable  by  him ;  (c)  if  his  ship,  or  share  therein^  be  mortgaged 
or  assigned  at  or  after  entry,  unless,  before  a  claim  accrues,  an  • 
approved  undertaking,  registered  by  the  managers,  has  been 
given  to  pay  all  contributions  due  and  to  become  due ;  (d)  if  he 
becomes  bankrupt  or  insolvent,  unless,  before  a  claim  accrues,  an 
approved  undertaking,  registered  by  the  managers,  has  been 
given  to  pay  all  contributions  due  or  to  become  due." 

The  steamship  Orchis  was  owned  by  several  co-owners.  C.  A. 
Homstedt  was  the  owner  of  ^ths.  The  remaining  shares 
belonged  to  the  defendants.  Homstedt  was  the  managing 
owner,  and  he  had  authority  from  his  co-owners  to  insure  the 
vessel  in  mutual  clubs.  No  special  authority  was  given  to  him 
to  insure  in  the  plaintiff  association,  the  name  of  which  was  not 
known  to  his  co-owners.  On  March,  16, 1886,  a  policy  of  insur- 
ance upon  the  vessel  was  effected  by  Homstedt  (who  traded  as 
Homstedt  &  Garthome)  with  the  association.  The  policy  was 
headed  with  the  name  of  the  association,  and  the  mat-erial  parts  of 
it  were  as  follows :  *'  Know  all  men  that  Homstedt  &  Garthome, 
as  well  in  his  or  their  own  name  or  names,  as  for  and  in  the  name 
and  names  of  all  and  every  other  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain,  in  part  or  in  all,  subject  to 
the  provisions  hereinafter  contained,  doth  make  assurance,  and 
cause  himself  or  themselves,  and  them  and  every  of  them  to  be 
insured,  lost  or  not  lost,  from  the  20th  Febmary,  1886,  at  noon, 
until  the  20th  February,  1887,  at  noon,  in  the  sum  of  lOOOZ.," 
upon  the  steamship  Orchis,  ....*'  touching  the  adventures  and 
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1889        perils  wbicli  we,  the  assurers,  are  contented  to  bear  and  do  take 
Gbbat      npon  us ;  they  are  of  the  seas,  &c.,  ....  and  in  case  of  any  loss 
1^^     or  misfortune  it  shall  be  lawful  to  the  assured  ....  to  sue, 
^AMSHip    labour,  &c.,  for,  in,  and  about  the  defence,  safeguard,  and  recovery 
AB800IAT10K  of  the  subject-matter  of  the  insurance,  or  any  part  thereof, 
Wyllie.     without  prejudice  to  the  insurance,  the  charges  whereof  tiie 
members  haying  ships  entered  in  this  club  shall  bear  in  propor- 
tion to  the  sum  assured  in  this  club.  ....  And  so  we,  the 
assurers,  are  contented,  and  do  hereby  promise  and  bind  ourselyes 
to  the  assured,  their  executors,  administrators,  and  assigns,  for 
the  true  performance  of  the  premises;   the  consideration  dae 
unto  us,  the  assurers,  for  the  said  insurance,  being  the  contribu- 
tions to  be  paid  from  time  to  time  by  the  assured  for  losses  and 
'    averages  on  other  steamships  mutually  insured  in  the  above- 
named  association,  and  other  costs,  charges,  and  expenses  of  the 
association,  at  and  after  the  rates  per  cent,  to  be  determined  by 
the  committee  thereof.    And  it  is  mutually  agreed  between  the 
assured  and  assurers  that  all  the  rules  of  the  said  association^ 
whether  set  out  herein,  or  indorsed  hereupon,  or  otherwise,  shall 
be  as  binding  upon  the  assured  and  assurers,  and  that  as  fully 
and  effectually  to  all  intents  and  purposes  as  if  such  rules  were 
inserted  in  this  policy,  and  formed  part  thereof."    The  policy 
was  sealed  with  the  seal  of  the  association,  and  signed  by  the 
manager.    The  rules  of  the  association  were  indorsed  on  it  with 
a  statement  that  ^  these  rules  are  subject  to  the  memorandum, 
and  form  part  of  the  articles  of  association." 
In  July,  1886,  Hornstedt  became  bankrupt. 
Day,  J.,  held  that  the  defendants  had  become  members  of  the 
association,  and  as  such  were  liable  for  the  contributions  claimed. 
The  defendants  appealed. 

Barnes^  Q.C.,  and  Joseph  Walton,  for  the  appellants.  The 
association  was  established  only  for  the  mutual  insurance  of  ships 
or  shares  of  ships  belonging  to  members.  The  defendants  were 
not  members,  and  did  not  by  virtue  of  the  policy  become  mem- 
bers of  the  association.  They  never  authorized  Hornstedt  &  Crar- 
thome  to  make  them  members,  or  to  render  them  liable  to  pay 
contributions.    Under  the  terms  of  the  policy  only  Hornstedt  & 
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Garthome  became  members,  and  they  only  are  liable  to  pay  contri*       1889 
bntionSy  though  the  other  co-owners  are  entitled  to  the  benefit      guat 
of  the  insurance  through  the  managing  owners.    "  Members  "  of     ^^^ 

the  association  must  be  persons  who  could  have  been  registered  Stbambhip 

Ihbubahce 

as  members  under  the  provisions  of  the  Companies  Acts.  The  AnoaiAmnr 
articles  of  association  and  the  rules  of  the  association  shew  that  wtlltc 
it  was  ultra  vires  for  the  association  to  enter  into  a  contract  of 
insurance  with  persons  who  are  not  members,  and  therefore  the 
defendants  are  not  bound  by  the  contract,  even  if  they  can  be 
taken  to  have  entered  into  it.  But  the  case  is  governed  by  the 
decision  of  this  Court  in  United  Kingdom  Muiual  Steamship 
Assurance  Association  r.  NeviU  (1),  which  shews  that  only  the 
managing  owners  are  liable.  The  defendants  are  not  parties  to 
the  contract  under  the  description  of  **  the  assured."  The  word 
'* assured"  in  this  policy  includes  only  members;  it  means 
Homstedt  &  Garthome.  The  rules  are  expressly  incorporated 
in  the  policy.  The  case  is  distinguishable  from  Ocean  Iron 
Steamship  Insurance  Association  iv.  Ledie  (2).  At  any  rate  that, 
being  a  decision  of  Mathew,  J.,  is  not  binding  on  this  Court. 

BuchniUy  Q.C.,  and  C.  C.  Macrae,  for  the  plaintiffs,  were  not 
heard. 

LoBD  EsuEB,  M.E.  The  action  is  brought  by  a  mutual  marine 
insurance  association  against  part  owners  of  a  steamship  called 
the  Orchis,  upon  a  policy  effected  on  the  ship  by  Homstedt  & 
Garthome,  the  managing  part  owners,  to  enforce  payment  by  the 
defendants  of  contributions  which  are  alleged  to  hftve  become  due 
from  them  by  reason  of  the  loss  of  other  steamships  insured  with 
the  same  association.  Day,  J.,  held  that  the  defendants  were 
liable.  They  have  appealed,  and  the  appeal  is  supported  on 
several  grounds.  It  is  said — (1)  that  Homstedt  &  Garthome  had 
no  authority  in  fact  from  the  defendants  to  enter  into  the  policy ; 
(2)  that,  even  if  they  had,  yet  by  the  terms  of  the  policy  itself, 
and  the  articles  of  association  and  rules  of  the  "association,  the 
defendants  are  not  liable.  It  is  said  that  they  are  not  liable 
upon  the  terms  of  the  policy  itself,  and,  moreover,  that  it  was 
ultra  vires  the  association  to  grant  such  a  policy  to  such  persons 

(1)  19  Q.  B.  D.  110.  (2)  Post,  p.  722. 
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1889  as  the  defendants.  With  regard  to  the  authority  of  Homstedt  & 
Gbbat  Grarthome  to  enter  into  the  policy,  I  think  there  cannot  he  any 
rn^Ai  ^o^^^-  It  is  admitted  that  they  had  authority  to  insure  the 
^^^^^  ship  with  mutual  clubs,  and  it  follows  that  they  had  authority  to 
Abbociahok  enter  into  this  policy  with  this  club  or  association.  Assummg, 
WnliE.  then,  the  authority  of  Homstedt  &  Garthome  to  enter  into  the 
ix)rdB8h«r[^ M.B.  V^^^^Jf  ^id  the  policy  bind  the  defendants  to  anything,  and,  if 
so,  to  what  ?  The  memorandum  of  association  of  the  plaintifis 
shews  that  they  are  a  mutual  insurance  association,  established 
for  the  purpose  of  insuring  "  steamships  belonging  to  membeis 
of  the  association,  or  in  which  members  of  the  association  are 
interested  or  have  a  share  or  shares."  It  is  said  that  they  had 
only  authority  to  enter  into  a  policy  with  members  of  the  associa- 
tion, and  that  the  defendants  whose  names  do  not  appear  in  the 
policy,  are  not  members,  and  that,  consequently,  no  policy  has 
been  entered  into  with  them.  The  policy  begins  in  the  old  and 
well-known  form  of  a  Lloyd's  policy.  It  provides  that ''  Homstedt 
&  Garthome,  as  well  in  his  or  their  own  name  or  names,  as  for  and 
in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all, 
subject  to  the  provisions  hereinafter  contained,  doth  make  assu- 
rance, and  cause  himself  or  themselves,  and  them  And  every  of 
them,  to  be  insured  "  upon  the  ship  Orchis.  It  is  said  that  per* 
sons  whose  names  are  not  stated  in  the  policy,  if  they  have  any 
interest  in  it,  are  undisclosed  principals ;  that  the  contract  was 
made  with  Homstedt  &  Garthome,  and  that  the  defendants  can 
be  sued  only  as  undisclosed  principals.  But  it  has  been  settled 
for  many  years  that,  under  a  Lloyd's  policy  commencing  in 
this  form,  the  underwriters  do  not  only  enter  into  an  agree- 
ment with  the  persons  named  in  the  policy,  but  that  they  also 
agree  directly  with  the  other  persons  on  whose  behalf  the  insu- 
rance is  effected,  though  their  names  do  not  appear  in  the  policy. 
The  words  of  the  policy  indeed  seem  to  go  to  that  extent,  just  as 
if  the  defendants  had  been  named  as  parties — ''  as,  for,  and  in  the 
names  of  all  and  every  other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain."  The  policy  must  be  constmed 
just  as  if  the  names  of  the  defendants  had  been  stated  in  it  as 
parties.    The  persons  on  whose  behalf  such  a  policy  is  so  entered 
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into  are  the  ^*  assnred/'  and  when  the  expression  **  assured  "  is       1689 
used  in  such  a  policy  it  includes  persons  whose  names  do  not      Gbkat 
appear  in  the  policy.    The  policy  goes  on :  "  So  we^  the  assurers,      i^^ 
do  hereby  promise  and  bind  ourselves  to  the  assured  for  the  true    Stbamhip 
performance  of  the  premises,  the  consideration  due  imto  us,  the  Absooiation 
assurers,  being  the  contributions  to  be  paid  from  time  to  time     WtiIxk. 
by  the  assured  for  losses  and  averages  on  other  steamships  i^g^^  ^^^  kj^. 
mutually  assured  in  the  above-named  association."    The  word 
"  assured  "  includes  persons  whose  names  are  not  stated,  but  are 
taken  to  have  been  stated.    There  is  in  the  policy  an  express 
contract  by  the  ^*  assured,"  which  includes  the  defendants,  to  pay 
the  contributions  due  under  the  rules  of  the  association  in  case 
of  the  loss  of  other  ships  insured  with  the  association.    So  fieur, 
therefore,  as  the  policy  goes,  there  is  an  express  undertaking  by 
the  defendants  to  pay  these  contributions. 

But  then  it  is  said  that,  by  the  rules  of  the  association,  such  a 
policy  can  be  entered  into  only  with  members  of  the  association, 
and  the  defendants  are  not  members;  therefore,  the  contract  is 
ultra  vires,  and  does  not  bind  the  association,  and  consequently 
the  defendants  are  not  bound.  It  is  not  necessary  on  the  present 
occasion  to  determine  whether  the  defendants  are  members  or  not. 
There  would  be  some  di£Sculty  in  saying  that  they  are  not  mem- 
bers for  some  purposes,  for  one  of  the  articles  of  association  says 
that  every  person  who  insures  any  ship  or  share  in  a  ship  shall 
be  deemed  to  have  agreed  to  become  a  member  of  the  association, 
though  no  doubt  another  rule  appears  to  require  something  more 
than  this  to  constitute  a  member.  It  may  be  that  the  defendants 
are  members  for  the  purpose  of  paying  contributions,  though  not 
for  the  purpose  of  voting,  and  that  they  are  not  liable  to  contri- 
bute to  the  expenses  of  the  association  other  than  in  respect  of 
losses  of  other  ships  insured.  I  do  not  intend  to  decide  this 
question.  It  is  sufficient  for  the  present  purpose  to  say  that, 
even  if  the  defendants  are  not  members  of  the  association,  still, 
according  to  the  view  of  Mathew,  J.,  in  Ocean  Iran  Steamship 
Inewranee  Association  v.  Ledie  (1),  with  which  I  entirely  agree, 
the  defendants  are  liable  to  pay  the  contributions  claimed.  In 
that  case  Mathew,  J.,  said  (2)  :  *'  If  you  assume  the  object  of  the 

(1)  Post,  p.  722.  (2)  Post,  p.  727. 
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1889        association  to  be  to  insure  ships  and  to  protect  their  owners, 
Gbbat      how  can  it  be  said  to  be  ultra  vires  to  stipulate  that  the  owners 
lOO^Ai^     shall  be  liable  for  the  premiums  on  the  ships  insured  with  the 
S^BAMfiHip    association?    The  argument  is  an  impossible  one,  and,  as  soon 
AaaooiATioN  as  the  true  character  of  the  insurance  came  to  be  considered,  it 
Wtllix.     was  clear  that  it  could  not  be  adopted.    The  contract  with  John- 
Loni^cr  M.R  8on  alono,  assumiug  him  to  be  only  managing  owner,  without  any 
interest  in  the  ship,  would,  unless  he  was  authorized  to  represent 
the  owners,  be  nxdl  and  not  binding  on  him.     It  would  be  a 
wagering  policy,  a  policy  with  no  interest,  under  which  nobody 
could  recover.    The  object  of  the  insurance  is  not  to  protect  the 
agent,  or  to  make  contracts  with  agents  who  choose  to  insure 
particular  ships,  calling  themselves  agents,  but  to  insure  the 
owners  of  the  ship.    If  you  once  arrive  at  that  as  the  dear  mean- 
ing of  the  parties,  what  can  be  more  within  the  powers  of  the 
association,  more  equitable,  or  more  clearly  right,  than  that  the 
association  should  stipulate  that  it  should  have  a  right  to  look  to 
the  real  persons  protected  by  the  insurance,  and  not  to  an  agent, 
in  the  event  of  that  agent's  insolvency  ?    In  that  view  of  the 
matter  it  appears  to  me  that  the  construction  of  the  policy  must 
be  against  the  defendants." 

I  entirely  agree  with  those  observations.  I  agree  that,  whether 
the  defendants  are  members  or  not,  it  is  a  necessary  impli- 
cation from  the  terms  of  the  memorandum  and  lurticles,  which 
form  the  constitution  of  the  association,  that  the  association  had 
power  to  enter  into  a  policy  for  the  purpose  of  mutual  insurance 
with  the  defendants,  and  to  agree  with  them  that  they  should 
make  contributions  in  respect  of  the  loss  of  other  ships  mutually 
insured  with  the  association.  Whether  the  defendants  are  or  are 
not  members  of  the  association  for  all  purposes  seems  to  me 
immaterial.  They  entered  into  an  express  contract  with  the 
association,  which  they  had  power  to  make,  and  which  the  associa- 
tion had  power  to  make ;  there  was,  therefore,  sufficient  mutuality, 
and  the  policy  binds  the  defendants. 

It  is  said,  however,  that  the  case  is  governed  by  the  decision  of 
this  Court  in  Umted  Kingdom  Mutual  Steamship  Asswunee  Aaso- 
eiaiion  v.  NevilL  (1)    In  my  opinion  that  case  is  not  in  point. 

(1)  19  Q.  B.  D.  110. 
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The  distinction  was  so  fully  and  clearly  explained  by  Mathew^  J.,       1889 
in  Leslie's  Case  (1),  that  it  is  very  difficult  to  add  anything  to      gbeat 

what  he  said.  He  shewed  that,  if  the  policy  had  not  been  entered  ^™^ 

into  with  a  mutual  association,  there  could  be  no  doubt  about  its  ^i^amship 

TT  •         J  -11  •   1     1  Insubanoe 

meaning.  He  pointed  out  the  difficulties  which  had  arisen  in  Association 
the  case  of  mutual  insurance  clubs,  and  the  way  in  which  those  wtiIix. 
clubs  had  endeavoured  to  escape  from  the  difficulty  which  wasLortiAtt,M.R. 
imposed  on  them  by  their  being  brought  under  the  provisions  of 
the  Companies  Acts.  In  NevilVs  Case  (2)  the  policy  was  expressed 
in  a  form  which  made  only  the  person  who  was  a  party  to  it 
by  name  liable  upon  it.  In  that  case  the  association  had 
departed  from  the  ordinary  well-known  form  of  policy,  with  all 
the  rights  and  liabilities  incident  to  it  as  determined  by  a  long 
course  of  decisions,  and  instead  of  it  they  had  made  a  policy  which 
could  not  be  construed  according  to  Lloyd's  form  of  policy  and 
the  ordinary  law.  But,  as  Mathew,  J.,  pointed  out,  after  the  deci- 
sion in  NevUTs  Case  (2),  the  mutual  insurance  association  saw  the 
effect  of  what  they  had  done,  and  they  then  went  back  to  the  old 
form  of  Lloyd's  policy,  adapting  it  to  the  case  of  payment  of 
mutui^  contributions.  It  has  been  argued  that  the  policy  in  the 
present  case  is  different  in  form  from  that  which  was  used  in 
Leslie's  Case.  (1)  But  the  essential  parts  of  the  policies  in  both 
cases  are  the  same.  Unless  we  are  prepared  to  overrule  the  deci- 
sion of  Mathew,  J.,  it  is  that  case  and  not  NevilVs  Case  (2),  which 
must  govern  the  present  case.  So  far  from  overruling  the  deci- 
sion of  Mathew,  J.,  I  think  that  his  judgment  is  a  most  admirable 
and  valuable  one,  and  I  entirely  agree  with  it.  It  shews  that 
the  defendants  are  liable  on  this  policy  by  reason  of  their  express 
contract,  the  policy  not  being  ultra  vires.  The  appeal  must  be 
dismissed. 

BowEN,  L.J.  The  association  are  suing  the  defendants,  who 
are  part  owners  of  a  ship,  on  a  policy  of  insurance  upon  the  ship, 
for  contributions  alleged  to  be  due  from  the  defendants  for  losses 
and  averages  in  respect  of  other  ships  insured  with  the  associa- 
tion. The  policy  was  effected  by  the  managing  part  owners  of 
the  ship ;  the  action  is  brought  against  the  other  part  owners. 

(1)  Post,  p.  724.  (2)  19  Q.  B.  D.  110. 
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^^^        The  liability  of  the  defendants  must  depend  on  the  tenns  of  the 
Obeat      policy.     It  is  suggested  by  the  plaintiffs  that  the  policy  contains 

Bbitain 

100  Ai      ftn  express  contract  by  which  the  defendants  bound  themselves 
lJroBiS?OT    *^  P^y  these  contributions.     That  is  a  question  of  construction. 
AasooiATioN  It  is  important  to  observe  that  a  large  part  of  the  policy  is  in  the 
Wtllib.     ordinary  form  of  a  Lloyd's  policy^  and  it  would  be  a  mere  trap  if 
Bowen,  L.J.     the  plaintiffs'  construction  of  it  were  not  the  right  one.    The 
policy  begins  by  stating  that  Homstedt  &  Garthome  are  assur- 
ing the  ship  ^'  as  well  in  his  or  their  own  name  or  names^  as  for 
and  in  the  name  and  names  of  all  and  every  other  person  or  persons 
to  whom  the  same  doth,  may,  or  shall  appertain^  in  part  or  in 
all."    In  a  policy  so  framed  what  is  the  meaning  of  the  word 
"  assured  "  when  it  follows  such  an  opening  ?    In  every  policy 
which  anyone  familiar  with  such  matters  has  ever  seen  the  word 
''  assured  "  (unless  there  is  something  to  limit  its  meaning)  means 
the  persons  whose  interests  are  to  be  protected  by  the  policy. 
With  that  explanation  I  come  to  the  clause  on  which  everything 
turns — '*  So  we  the  assurers  do  hereby  promise  and  bind  ourselves 
to  the  assured  for  the  true  performance  of  the  premises,  the  con- 
sideration due  unto  us,  the  assurers,  for  the  said  insurance  being 
the  contributions  to  be  paid  from  time  to  time  by  the  assured.'* 
The  word  '^assured"  means  the  persons  who  are  interested  in 
the  ship,  including  the  defendants.     If  the  words  had  stood 
thus  in  the  policy — '*  by  the  persons  interested  in  the  ship  " — 
could  it  be  doubted,  having  regard  to  the  business  nature  of  the 
transaction  which  the  policy  purports  to  complete,  that  the  de- 
fendants would  have  undertaken  to  pay  the  assurers  their  contri- 
butions ?    If  so,  the  defendants  are  clearly  liable,  unless  there  is 
something  else  in  the  policy  which  cuts  down  their  liability. 
The  only  thing  which  can  have  that  effect  is  the  proviso  that  the 
rules  of  the  association  are  to  apply,  and  in  those  rules  it  is  no 
doubt  assumed  that  the  persons  who  will  insure  ships  will   be 
members  of  the  association.    But  can  it  be  said  that  the  roles 
cut  down  the  meaning  of  the  clear  words  of  the  policy,  that  con- 
tributions are  to  be  paid  by  the  "  assured  "  ?    There  are  only 
two  ways  of  escaping  from  those  words,  (1)  by  saying  that  the 
"  assured "  do  not  bind  themselves  at  all,  in  which  case  there 
would  be  no  consideration  for  the  policy;  or  (2)  that  all  the 
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aasnied  are  not  bound  to  pay  contributions.    Both  those  points        1889 
appear  to  me  untenable,  and,  therefore,  on  the  ground  that  there      Ouat 
is  an  express  contract  by  the  **  assured  "  to  pay  the  contributions,      loo'lT 
it  appears  to  me  that  the  appeal  must  fail.  Stbamship 

It  is  said,  however,  that,  as  the  rules  of  the  association  pro-  Assootation 
vide  only  for  the  payment  of  contributions  by  members,  such  a     Wtllo. 
policy  as  this  would  be  ultra  vires  the  assurers.    But  it  is  clear    bowmTlj.   • 
that  the  business  of  the  association,  as  defined  by  their  memo- 
randum, is  to  insure  ships  *'  in  which  members  of  the  association 
are  interested  or  have  a  share  or  shares,"  and  not  only  ships  or 
shares  of  ships  belonging  to  members  of  the  association.    It  is 
not  necessary  to  decide  whether  the  defendants  are  members  of 
the  association ;  the  question  is,  whether  they  have  bound  them- 
selves to  pay  these  contributions,  and  in  my  opinion  they  have. 

Is  there  any  authority  contiary  to  this  view  of  the  law  ?  I 
think  not.  NevUFs  Case  (1)  was  an  entirely  different  one. 
Then  the  policy  treated  TuUy,  the  managing  owner  of  the  ship, 
as  alone  contracting  with  the  association ;  it  did  not  purport  to 
be  made  on  behalf  of  any  one  else.  The  association  had  con- 
tracted themselves  out  of  the  power  of  saying  that  any  one  but 
Tully  was  liable  to  them.  The  form  of  the  policy  here  is  quite 
different,  and  the  case  is  really  exactly  like  Lediea  Case  (2)  as 
soon  as  you  arrive  at  the  proper  construction  of  the  opening  clause. 
The  difference  between  the  policies  in  the  two  cases  does  not 
amount  to  any  legal  distinction.  The  judgment  of  Mathew,  J., 
is  very  clear  and  very  valuable,  and  in  my  opinion  it  laid  down 
the  law  correctly. 

Fby,  L.  J.  I  am  of  the  same  opinion.  If  the  defendants  are 
liable  on  the  policy,  they  must  be  liable  either  as  members  of 
the  association  or  by  reason  of  an  express  contract.  I  doubt 
whether  they  could  be  held  liable  as  members.  But  then  arises 
the  inquiry,  whether  the  defendants  are  not  liable  by  reason  of 
the  express  contract  in  the  policy,  and  I  am  clearly  of  opinion 
that  they  are.  If  one  looks  at  the  constitution  of  the  association 
as  defined  by  the  memorandum,  I  think  one  would  expect  that 
they  would  enter  into  such  a  contract  as  is  contained  in  this 

(1)  19  Q.  B.  D.  110.  .  (2)  Post,  p.  722. 

Vol.  XXII.  3D  2 


722 


QXTESaro  BENCH  DIVISION. 


TOL.XXU. 


1889 


policy.  The  memorandiim  of  association  provides,  as  it  seems  to 
me,  for  the  insaiance  of  the  entire  interest  in  a  ship  or  the  whole 
yalue  of  the  shares  of  a  ship  under  three  categones — (1)  whme 
members  of  the  association  own  the  whole  intexest  in  a 
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AaaooiATioN  (2)  where  other  persons  who  are  not  members  own  some  of  the 
shares  in  a  ship ;  (3)  where  members  have  some  interest  in  a 
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ship  without  having  any  shares.  The  memorandmn  contemplates 
the  insurance  of  the  interests  of  persons  who  are  not  members  oi 
the  association.  In  the  case  of  mutual  insurance  by  members  of 
ships  or  shares  of  ships  belonging  to  members^  the  contract  might 
very  well  be  worked  out  merely  by  means  of  the  membership.  But 
in  the  case  of  an  insurance  by  the  members  of  shares  or  interests 
belonging,  not  to  a  member,  but  to  an  outsider,  you  would 
expect  that  the  outsider  would  enter  into  some  express  contract 
to  be  liable  to  pay  contributions  in  the  same  way  as  if  he  had 
been  a  member.  And  this  is  exactly  what  we  have  in  the  present 
case.  The  policy  is  in  the  ordinary  Lloyd's  form,  and  I  can 
entertain  no  doubt  that  the  word  **  assured  *'  in  it  means  all  the 
persons  interested  in  the  ship.  I  think,  therefore,  that  the  defend- 
ants have  by  express  contract  rendered  themsdves  liable  to  pay 

their  contributions. 

AfpecU  dumissed. 

Solicitors;    Wynne,  Holme,  it  Wynne,  agents  for  Forshaw  d 
Hawkins,  Liverpool ;  Lawless,  Nelson,  &  Co. 

W.  L.  C. 


Ocean  Ibon  Steamship  Inburakoe 
Association  (Limited)  v.  Leslie. 

Newcastle  Assizes,  Jdlt  22, 1887. 

Action  against  port-owners  of  the 
steamship  Hotvick  to  recover  contribu- 
tions in  the  nature  of  premiums  in 
respect  of  the  insurance  of  that  ship. 

The  action  was  tried  by  Mathew,  J., 
with  a  jury. 

The  plaintiffs  were  an  association 
for  the  purpose  of  mutual  insurance 
of  iron  steamships.  William  Johnson 
was  part  owner  and  manager  of  the 
steamship  Hovnck,  He  became  a 
member  of  the  plaintiff  association  in 


respect  of  that  ship,  of  which  the  de- 
fendants were  part-owners,  and  effected 
a  policy  on  the  ship  under  the  rules  of 
the  association.  He  had  become  bank- 
rupt. 

The  memorandum  of  association  of 
the  plaintiffs  stated  that  the  associsr 
tion  was  established  for  the  **  mutual 
insurance  of  iron  steamships  insured 
with  the  company  by  members  of -the 
company." 

The  articles  of  association  containeu 
the  following  clauses : — 

(2.)  "Every  person  shall  be  deemed 
to  have  agreed  to  become  and  to  be  a 
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member  of  the  company,  who  in  his 
own  name,  or  in  his  name  as  agent*  in- 
sures any  ship  in  pnnuance  of  the 
regnlationa  of  the  company. 

*'  (18.)  Every  contract  of  insurance 
shall  he  by  a  pdicy  in  such  form  as 
the  directors  shall  from  time  to  time 


^  (36.)  The  funds  required  for  the 
payment  of  claims  shall  be  raised  by 
contributions  from  all  the  membenin 
the  proportions  which  the  sums  in- 
flured  by  them  respectirely  bear  to  the 
amount  of  all  the  sums  insured  by  the 
<iom^Kiy  at  the  respectire  times  of 
the  losses  giving  rise  to  tiie  daims. 

The  policy  in  the  present  case  com- 
menced as  follows : — 

^  Be  it  known  that  William  Johnson 
(hereinafter  called  the  said  person  or 
persons  effecting  this  insurance)  as  well 
in  his  or  their  own  name  or  names  as 
for  and  in  the  name  and  names  of  all 
and  every  other  person  or  persons  to 
whom  the  same  doth,  may  or  shall 
appertain,  in  part  or  in  all,  subject  to 
the  provisions  hereinafter  contained, 
doth  make  assurance,  and  cause  him- 
self, or  themselves,  and  them  and 
every  of  them,  to  be  insured  " ; 
and  it  contained  the  foUoinng 
clause : — 

^  And  it  is  mutually  agreed  between 
the  assured  and  the  company  that, 
without  prejudice  to  the  rights  and 
remedies  of  the  company  against  the 
said  person  or  persons  effecting  this 
insurance,  as  a  member  or  members 
of  the  company  in  respect  of  this  m^ 
surance,  the  assured  shall  pay  to  the 
company  in  lieu  of  premiums  sll  the 
sums  and  contributions  which  the 
company  are  entitled  to  call  upon  the 
said  person  or  persons  effecting  this 
insurance,  as  a  member  or  members 
of  the  company,  to  pay  to  the  com- 
pany in  respect  of  this  insurance 
according  to  the  articles  of  associa- 

3D 


tion  of  the  company,  ^nd  that  the 
provisions  contained  in  the  said  articles 
of  association  shall  be  deemed  and 
considered  part  of  this  policy,  and 
shall,  so  far  as  regards  this  insurance, 
be  as  binding  upon  the  assured  as 
upon  the  said  person  or  perscms  effect- 
ing this  insurance." 

Qainrford  Bruee,  Q,  C^  and  Straehan^ 
for  the  plaintiffs. 

Walton^  and  Bayd^  for  t&e  defen- 
dants. 

Cur,  adv,  vulU 

1888.  July  22.  Mathbw,  J.  This 
action  was  brought  by  the  plaintiffs, 
a  mutual  insurance  association,  incor- 
porated under  the  Joint  Stock  Com- 
panies Acts,  against  the  defendants, 
who  are  part-owners  of  a  ship  insured 
with  the  association,  to  recover  the 
amount  of  their  contributions ;  in  other 
words,  to  recover  the  premiums  pay- 
able by  the  defendants  in  respect  of 
the  insurance  of  a  ship  effected  with 
the  plaintiff  company.  Now,  it  was 
quite  clear,  and  it  was  not  seriously 
disputed,  that  the  ship  bad  been  in- 
sured through  a  Mr.  Johnson,  an 
agent,  on  behalf  of  the  owners,  with 
the  plaintiffs,  and  insured  upon  the 
principle  of  mutual  insurance,  whereby 
the  persons  insured  became  liable  to 
contribute  to  any  losses  which  might 
be  sustained  by  other  members  of  the 
association.  It  was  said  that  the  de- 
fendants as  owners  of  the  ship  had  had 
the.  benefit  of  the  insurance,  and  had 
had  their  ship  protected ;  and  that  it 
was  to  be  assumed  for  the  purposes  of 
this  part  of  the  case  that  they  had 
been  paid  the  amount  of  the  pre- 
miums, and.it  was  argued  that  in  fair- 
ness and  in  justice  they  were  bound  to 
hand  over  to  the  plaintiffs  the  amount 
of  the  contributions  which  it  was 
admitted  they  had  not  paid.  On  the 
other  hand,  it  was  said  that  there  was 
a  technical  answer  to  the  plaintiffi* 
2  2 
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claim.      It   vas  said  that  Johnson, 
through  whom  the  insurance  had  been 
effected,  was  the  person  liable,  and 
that  the    plaintififs    had    contracted 
themselves  out  of  the  right  to  have 
recourse  to    anybody   but   Johnson, 
and  reliance  was  placed  upon  some 
recent    decisions,    and    particularly 
on    United  Kingdom  Mutual  Steam- 
ship Association  v.  NevUl  (19  Q.  B.  D. 
no).       Now,    for   the   purpose    of 
this  insurance,  Lloyd's  policy  in  the 
old  form  has  been  made  the  basis 
of  the  contract,  and  before  dealing 
with  that  form  of  contract  in  con- 
nection with  this  mutual  insurance 
undertaking,  it  may  be  desirable  to 
say  a  word  as  to  the  meaning  of  a 
Lloyd's  policy.    If  attention  had  been 
paid  to  that,  1  think  we  should  have 
been  spared  a  considerable  amount  of 
discussion  with  reference  to  the  meai^- 
ing  of  the  policy  issued  by  the  plain- 
tiffs.    In  the  ordinary  form  of  Lloyd's 
policy,  though  the  policy  is  effected 
through  a  broker,  the  contract  is  not 
with  that  broker,  but  with  the  persons 
interested  in  the  ship.     In  order  that 
the  policy  should  be  effective,  and  in 
order  that  the  \mderwriter  should  be 
made  liable  upon  it,  the  broker  must 
be  proved  to  have  been  acting  for  a 
principal    interested  in  the  subject- 
matter  of  the  insurance,  and  to  have 
made    the    contract    on   his   behalf. 
Without  authority  to  him  to  effect  the 
policy  on  the  principal's  behalf,  the 
policy  is  a  n\illity ;  it  is  a  wager  policy 
only.     The  essential  character  of  a 
policy  of  insurance  is  that  it  is  a  con- 
tract of  indemnity,  and  if  an  agent,  or 
the  person  whose  name  is  used  for  the 
purpose  of  the  contract  with  the  under- 
writer, were  to  insert  in  the  policy  a 
provision  that  he  should  be  deemed  to 
have  an  interest,  or  that  the  policy 
should  be  the  proof  of  interest,  it  is 
only  necessary  to  refer  to  the  well- 


known  statutes  on  the  subject  to  shew 
that  the  want  of  real  interest  would 
be   fatal   to  the   insurance  by   the 
agent.    It  is  absolutely  necessary  to 
the  contract  of  insurance  in  the  ordi- 
nary form  that  it  should  be  made 
with  persons  interested  in  the  subject- 
matter  of  insurance.    Now,  mutual 
insurance  is  the  simplest  thing  in  the 
world,  if  you  have  not  to  record  it  in 
written  documents.     It  is  the  most 
laudable  and  the  most  excellent  way 
of  effecting  insurance,  and  is  a  system 
by  which  every  one  insured  is  at  once 
underwriter  and  assured.    He  is  enti- 
tled to  recover  for  his  losses  against 
those  associated  with  him,  and  they 
are  entitled  to  contribution  from  him 
for  any  loss  sustained  by  any  one  of 
them.     This   very   simple   principle 
was  acted  on  successfully  for  many 
years,  until  technical  difficulties  begai> 
to  be  interposed.     The  first  technical! 
difficulty  was  this :  all  mutual  insur- 
ance associations   were    ordered   by 
statute  to  be  incorporated  as  joint 
stock  companies.    The  second  techni- 
cality was,  that  under  statutes  framed 
for  different    purposes,    which  were 
positive  in  their  terms,  every  contract 
of  insurance  had  to  be  recorded  in  a 
written  document;  there  must  be  a 
policy  of  insurance.     Those  two  con- 
ditions having  to  be  complied  with, 
the  mutual  insurance  associations  set 
themselves  to  work,  by  various  forms 
of  rules,  to  endeavour  to  reconcile  the 
rules  of  law  with  the  conduct  of  their 
business,  and  different  regulations  have 
been  adopted  to  meet  the  decisions  on 
the  subject.     Now,  in  NevHTs  Case 
(19  Q.  B.  D.  110)  the  Court  had  before 
it  a  series  of  rules  framed  to  enable 
the  association  conveniently  to  carry 
out  the  purposes  for  which  it  was 
constituted — the  purpose  of  effecting 
the  mutual  insurance 'of  its  members. 
The  principle  adopted  was  this :  It 
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was  arranged  that  the  agent  was  to  be 
taken  to  be  the  person  insured  for  all 
purposes;  the  association  were  to  look 
to  him  for  contributions,  which  con- 
tributions he,  of  course,  was  to  collect 
from  the  owners  of  the  ship  he  repre- 
sented ;  while,  on  the  other  hand,  he 
was  to  sue  or  make  a  claim  on  behalf 
of  all  the  owners  for  whom  he  was 
acting.  That  was  a  very  simple  and 
a  very  excellent  way  of  carrying  out 
the  purposes  of  the  imdertaking  until 
there  happened  that  which  people  do 
mot  ordinarily  anticipate,  viz.,  the  in- 
solvency of  some  one  connected  with 
the  transaction.  That  happened  in 
IfevilVs  Case  (19  Q.  B.  D.  110).  A 
person  named  Tully,  the  managing 
owner  of  the  ship  there  in  question, 
stopped  payment.  At  the  time  when 
lie  stopped  payment  he  was  largely 
indebted  to  the  association  in  re- 
spect of  the  insurance  of  different 
ships,  particularly  of  the  ship  in  ques- 
tion. The  amount  of  the  contributions 
in  respect  of  that  ship  had  never  been 
paid  by  the  owners.  The  insurance 
association,  fiuling  to  recover  the 
amount  of  those  payments  from  Tully, 
sued  the  principals,  the  persons  who 
were  bound  to  place  Tully  in  funds  to 
enable  the  payments  to  be  made,  and 
they  were  met  with  various  technical 
difficulties.  It  was  said  that  the  scheme 
4>f  the  association,  and  its  rules,  which 
were  incorporated  with  the  policy, 
-came  to  this :  that  the  association  were 
to  look  to  Tully  alone,  and  not  to  his 
principals.  They  were  described  in 
that  case  as  undisclosed  principals — a 
description  which  I  should  hesitate 
to  adopt  as  strictly  correct,  because  a 
man  may  be  a  principal,  and  a  dis- 
closed principal,  although  his  name  is 
not  mentioned.  But  the  owners  of 
the  ship  were  sued  by  the  association 
upon  the  footing  that  they  were  the 
persons  assured,  and,  therefore,  bound 


to  pay  the  premiums.  The  objection 
was  made  that,  by  the  terms  of  the 
policy  and  of  the  articles  of  association, 
the  plaintiffs  had  contracted  them- 
selves out  of  the  right  to  go  beyond 
Tully,  and  had  no  right  to  sue  the 
defendants.  Now,  I  entirely  concur 
in  the  reasoning  of  Fry,  L  J*.,  in  that 
case,  with  this  observation :  it  appears 
to  me  that  the  conclusion  arrived  at 
did  not  depend  only  upon  the  terms  of 
the  contract  between  the  association 
and  Tully,  but  also  upon  the  fact  that 
the  assured  were  parties  to  that  con- 
tract. The  owners  of  the  ship  took 
the  benefit  of  the  contract  upon  the 
footing  that  they  were  not  to  be  looked 
to,  but  that  their  agent  was,  for  the 
payment  of  the  contributions.  That 
such  an  arrangement  is  not  imknown 
to  the  law  of  insurance  is  clear  from 
what  occurs  under  Lloyd's  policy  with 
reference  to  premiums.  Under  the 
ordinary  policy  the  underwriter  looks 
for  his  premiums  to  the  broker,  and 
not  to  the  assured.  That  result  is 
brought  about  in  two  ways :  first,  by 
the  insertion  in  the  policy  of  a  receipt 
for  the  premiums ;  and  secondly,  by 
the  course  of  business,  which  treats 
the  broker,  not  the  principal,  as  the 
person  liable  to  the  imderwriter.  If 
that  arrangement  were  set  forth  in  the 
policy,  and  it  were  made  part  of  the 
contract  of  insurance  in  respect  of  the 
premiums  that  the  underwriter  should 
look  to  the  broker,  nor  to  the  principal, 
it  is  clear  that  that  would  be  operative, 
and  that  is  practically  what  was  done 
in  NevUrsCdse  (19  Q.  B.  D.  110).  The 
contract  there  was,  that  the  premiums 
should  be  paid  by  Tully,  aud  not  by 
the  assured.  If  I  am  right  in  the  in- 
terpretation which  I  put  on  the  deci- 
sion in  Nevilfs  Cote  (19  Q.  B.  D.  110), 
it  is  only  necessary  to  compare  thac 
case  with  this  in  order  to  see  how 
completely  they  differ.    I  need  not  go 


1889 


Gbsat 

Bbxtaw 

100  Al 

Stbamship 

Ihsuravcb 

assooiatioh 

V, 

Wtllxb. 

Mathew,  J. 


72e 


QUEEN'S  BENCH  DIVISION. 


VOL.XyiL 


1889 


Gbiat 

BSITAIH 

100  Al 
SmAicemp 

IlWUBANGl 
A8SO0UTION 

UAttWW,  J. 


through  the  clauses  of  the  articles  of 
association  in  that  case;  and  I  will 
merely  saj  that  I  entirely  concur  in 
the  view  taken  hy  Fry,  and  Lopes, 
L^J.,  and,  as  I  understand,  also  hy  the 
Master  of  the  Rolls,  that  the  result 
of  the  stipulations  there  was,  that 
the  plaintifls  had  contracted  them- 
selves out  of  the  right  to  look  to  the 
principals.  A6  if  in  anticipation  of 
the  difficulties  arising  from  that  de- 
cision, we  find  this  clause  in  the  policy 
upon  which  the  present  plaintiffs  rely, 
viz. : — *•  It  is  mutually  agreed  he- 
tween  the  assured  and  the  company" 
— ^there  is  no  question  that  "  the 
assured  "  means  the  persons  interested, 
the  persons  for  whose  henefit  the  in- 
surance is  made,  that  is  the  ordinary 
meaning  of  the  term  **  assured  "  in  in- 
surance law,  and  there  is  no  reason  for 
rejecting  it,  as  far  as  I  can  see,  in 
interpreting  this  policy—- **  it  is  mutu- 
ally agreed  between  the  assured  and 
the  company  that,  without  prejudice 
to  the  rights  and  remedies  of  the  com- 
pany against  the  said  person  or  persons 
effecting  this  insurance"  (that  is 
against  Johnson)  "  as  a  member  or 
members  of  the  company  in  respect  of 
this  insurance,  the  assured  '*  (that  is, 
the  persons  interested)  "  shall  pay  to 
the  company  in  lieu  of  premiums  all 
the  sums  and  contributions  which  the 
company  are  entitled  to  call  upon  the 
said  person  or  persons  effecting  this 
insurance  as  a  member  or  members 
of  the  company  to  pay  to  the  com- 
pany in  respect  of  this  insurance 
according  to  the  articles  of  association 
of  the  company,  and  that  the  pro- 
visions contained  in  the  said  articles 
of  association  shall  be  deemed  and 
considered  part  of  this  policy,  and 
shall,  so  far  as  regards  this  insurance, 
be  as  binding  upon  the  assiued  as 
upon  the  said  person  or  persons  effect- 
ing this  insurance."    That  seems  to 


me  as  clear  as  the  light.    The  com- 
ity, not  content  with  the  liability  of 
the  agent  as  in  NeviWs  Ocue  (19  Q.B.D. 
110),  stipulate  that  they  shall  be  en- 
titled to  look  to  the  principals ;  they 
emphatically  contract  that  the  princi- 
pals shall  be  liable  to  them  as  well  as 
the  agent.    That  that  contract  ia  bind- 
ing on  the  principals  is  deer,  not  from 
their  having  signed  the  contraet,  or 
put  their  seal  to  it,  but  firom  tbeir 
being  the  persons  to  whom  the  policy 
is  issued,  and  who  are  to  have  the 
benefit  of  it.    It  was  said  that  this 
clause  was  insensiUe  and  absurd,  and 
that  there  was  a  confusion  between 
the  words  "  assured  "  and  ^  the  persons 
effecting  this  insurance."     I  oaonot 
agree.    I  think  the  clause  was  framed 
by  a  man  who  well  knew  what  he 
was  about,  and  that  any  one  who  reads 
it  carefully  will  readily  follow  the  ob- 
ject  of  inserting  it  in  the  polioy.    The 
main  object  is  to  do  that  which  is 
perfectly  right,    perfectly  eqnit^le, 
and  perfectly  fair,  viz.,  to  secure  that 
tbe  persons  who  have  the  benefit  of 
the  contract  shall  meet  their  liabilities, 
and  that  the  company  shall  not  be 
compelled  to  have  recourse  to  aa  agent, 
who  may  stop  payment,  who  may 
abscond,  who  may  die,  or  who  may 
not  choose  to  asnst  them*    The  next 
objection  taken  was  that  the  claiue 
was  ultra  vires.   It  was  said  to  be  ultra 
vires,  because  the  scheme  of  this  ano* 
elation  was  that  the  only  persons  with 
whom  they  should  deal  were  ageats, 
not   principals.     The   principals,  of 
course,  were  not  named;  the  agent 
might  be  either  managing  owner,  with 
no  interest  in  the  ship,  or  ship's  hus- 
bend.    It  was  said  that  for  all  pu]> 
poses  the  contract  is  to  be  assumed  to 
be  a  contract  between  the  compsny 
and  the  agent  and  nobody  else.    That 
was  insisting  on  what  was  impossihle 
aooording  to  the  rules  of  oonuMrchil 
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and  insurance  law.  The  parties  to  a 
contract  of  insurance,  whether  it  be 
mutual  insurance  or  a  contract  effected 
at  Lloyd's,  are  the  persons  interested 
oil  the  one  hand,  and  the  persons 
underwriting  on  the  other.  If  you 
assume  the  object  of  the  association  to 
be  to  insure  ships  and  to  protect  their 
owners,  how  can  it  be  said  to  be  ultra 
vires  to  stipulate  that  the  owners  shall 
be  liable  for  the  premiums  on  the  ships 
insured  with  the  association  ?  The 
argument  is  an  impossible  one,  and  as 
soon  88  the  true  character  of  the  in- 
surai^ce  came  to  be  considered,  it  was 
clear  that  it  could  not  be  adopted.  The 
contract  with  Johnson  alone,  assuming 
him  to  be  only  managing  owner,  with- 
out any  interest  in  the  ship^  would, 
unless  he  was  authorized  to  represent 
the  owners,  be  null  and  not  binding  on 
him.  It  would  be  a  wagering  policy, 
a  policy  with  no*  interest,  under  which 
nobody  could  recover*  The  object  of 
the  insurance   is  not  to  protect  the 


agents  or  to  make  contracts  with  agents 
who  choose  to  insure  particular  ships, 
calling  themselves  agents,  but  to  in- 
sure the  owners  of  the  ship.  If  you 
once  arrive  at  that  as  the  clear  mean-* 
ing  of  the  parUes,  what  can  be  snore 
within  the  powers  of  the  association, 
more  equitable,  or  more  clearly  right, 
than  that  the  association  .should  stipu- 
late that  it  should  have  a  right  to  look 
to  the  real  persons  protected  by  the 
insurance,  and  not  to  an  agent,  in  the 
event  of  that  agent's  insolvency  ?  In 
that  view  of  the  matter  it  appears  to 
me  that  the  construction  of  the  policy 
must  be  against  the  defendants. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs:  Leitdi^ 
Doddf  A  Bramuoell,  Netocct$ih-tijp<m' 
Tyne. 

Solicitors  for  defendants:  S.  C,  Cooh 
&  Ball^  for  H.  A.  Adamwn^  North 
Shields. 
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CANADA  SHIPPING  COMPANY  v.  BRITISH  SHIPOWNERS'  MUTUAL   April  9. 10. 

PBOTECnNG  ASSOCIATION.  ^^^  \ 

Insurance  ^Marine) — Mutual  Insurance  Company — **  Improper 
navigcUion  " — "  Improper  stowage.** 

By  the  nilM  of  the  defendants,  a  shipowners'  mutual  insunoiee  atSDciation, 
the  plaintiffs  were  entitled  to  protection  in  respect  of  *'  damage  to  goods  on 
board  when  caused  by  the  improper  navigation  "  of  their  ship,  but  were  not 
entitled  to  claim  in  respect  of ''  damage  caused  by  improper  stowage." 

A  cargo  of  wheat  while  in  the  hold  of  the  plaintifb'  ship  waa  damaged, 
owing  to  a  taint  communicated  to  the  wheat  through  the  ceiling  and  limber 
boards  of  the  vessel  having  been  saturated  with  a  composition  which  had 
leaked  from  the  previous  cargo.  The  ceiling  and  limber  boards  had  not  been 
properly  cleaned  before  the  wheat  was  stowed : — 

Hdd^  by  Charles,  J.,  that  the  damage  was  not  caused  by  "  improper  naviga- 
tion :" 

SerMe^  per  Charles,  J.,  that  the  damage  was  caused  by  ^  improper  etowage." 

Cwrmidiad  v.  Liverpool  SaUing  Shipownenf  Mutual  Indemnity  AsBodation 
(19  Q.  B.  D.  242)  and  The  Warkworth  (9  P.  D.  146)  considered. 

■ 

Cask  tried  by  Charles,  J.,  without  a  jnry.  > 

The  facta  and  arguments  sufficiently  appear  in  the  judgmeooit . 
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188^  Barnes,  Q.O.,  and  Carver^  for  the  plaintiffs. 

Oahada         Cohen,  Q.C.,  and  Joseph  Walton,  for  the  Defendants. 

Sbiffing 

OoMPAHY  Cur.  adv.  ruB. 

^Bbttish 

Shipowhibs*  Chables,  J.  The  plaintiffs  in  this  case  are  owners  of  a  ship 
PBOTBOTDra  called  the  Lake  Ontario,  which  was  entered  on  the  books  of  the 
Association,  ^jefenjj^ntg^  g^j^  association  of  shipowners,  for  protection,  for  the 

whole  amount  of  her  tonnage.  Among  the  risks,  events,  and 
occurrences  in  respect  of  which,  according  to  the  defendants' 
rules,  the  plaintiffs  were  hj  reason  of  such  entry  entitled  to  pro- 
tection were  the  following  :—^**  Loss  of  or  damage  to  any  goods 
or  merchandise  or  other  property,  or  things  on  board,  or  in 
charge  of  any  ship  entered  for  protection,  when  such  loss  or 
damage  has  been  caused  by  the  improper  narigation  of  such  ship 
or  by  collision  with  any  substance  other  than  water  ....  damage 
to  or  loss  of  goods  or  things  on  any  pier  or  jetty  or  like  structure 
caused  by  like  improper  navigation  shall  be  deemed  covered  by 
this  clause."  The  rules  also  provided  that  no  claim  should  be 
made  for  any  damage  to  or  loss  of  cargo,  or  other  things  where 
the  same  should  have  been  caused  by  **  improper  stowage." 

It  was  proved  at  the  trial  that  in  November,  1881,  the  Lake 
Ontario  carried  a  general  cargo  from  Middlesborongh  to  Ade- 
laide, consisting  of  pig-iron,  coal,  and  coke,  and  of  seventy 
casks  of  patent  liquid  coating  composition,  to  be  used  as  paint 
for  machine  castings.  These  casks  were  stowed  on  dunnage 
wood,  between  the  foremast  and  the  main  hatch.  On  May  27 
the  ship  arrived  at  Adelaide,  and  a  few  days  later  began  to  be 
discharged.  The  iron,  coal,  and  coke  were  taken  out  first,  and 
then  the  casks,  some  of  which  it  was  found  had  been  leaking.  A 
quantity  of  the  composition  had  escaped  into  the  hold,  and  had 
saturated  a  portion  of  the  dunnage  and  the  ceiling  and  limber 
boards  of  the  ship.  The  whole  ship  was  pervaded  with  a  strong 
smell  of  creosote  or  parafiSn.  Whilst  she  was  empty  the  ceiling 
and  limber  boards  were  scraped  in  the  usual  way,  but  no  special 
measures  were  adopted  to  get  rid  of  the  smell.  In  June,  1885, 
she  was  loaded  with  a  cargo  of  wheat,  to  be  carried  to  Dublin. 
Dunnage  wood,  including  the  portion  which  had  been  in  oontact 
with  the  composition,  was  first  laid  on  the  ceiling.     On  the 
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dunnage  was  a  layer  of  sacking,  and  on  the  sacking  the  wheat       1889* 
was  placed  in  bags.   The  ship  arrived  at  Dublin  on  November  20,     oahada 
and  after  a  few  bags  had  been  discharged  a  complaint  was  made    ^^]^ 
by  the  consignee  that  they  smelt  of  paraffin.    The  discharge  was         «• 
stopped  in  consequence,  and  the  plaintiffs  bought  in  the  cargo  Shifowhkbs* 
at  the  market  price  of  undamaged  wheat.    The  bags  which  had  pbotboiixg 
been  taken  out  were  replaced,  and  the  cargo  was  carried  to  Liver-  a«ootation. 
pool,  where  a  careful  examination  of  it  was  made,  and  the  whole     <^«^  J* 
of  it  was  found  more  or  less  tainted  with  the  smell  of  paraffin, 
and  the  wheat  in  some  of  the  bags  packed  nearest  to  the  ceiling 
and  dunnage  was  discoloured.    The  plaintiffs  sold  the  cargo  in 
this  condition  for  the  best  price  they  could  get,  and  were  losers 
to  the  extent  of  about  2400/.    This  sum  they  sought  in  this 
action  to  recover  from  the  defendants. 

The  main  point  of  controversy  at  the  trial  was  as  to  the  cause 
of  the  damage,  the  plaintiffs  contending  that  it  arose  entirely,  or 
almost  entirely,  from  the  saturated  condition  of  the  ceiling  and 
limber  boards ;  the  defendants,  on  the  other  hand,  insisting  that 
it  was  attributable  to  the  condition  of  the  dunnage  wood.  It  is 
Bot  necessary  for  me  to  examine  the  evidence  in  detail  on  the 
one  side  and  the  other  upon  this  point.  It  left  in  the  result  no 
doubt  on  my  mind  that  the  state  of  the  dunnage  had  little  or 
nothing  to  do  with  the  state  of  the  cargo.  The  damage  in  my 
opinion  was  attributable  to  the  state  of  the  ceiling  and  limber 
boards.  They  had  not  been  properly  cleansed,  and  the  tarry 
stuff  with  which  they  were  impregnated  tainted  the  whole 
cargo. 

Two  questions  now  arise  for  my  determination :  first,  did  this 
damage  arise  from  **  improper  navigation ;"  and  secondly,  if  it 
did,  was  it  also  damage  caused  by  **  improper  stowage  ?*'  First, 
then,  I  must  consider  whether  it  was  caused  by  **  improper  navi* 
gation.''  Now  it  was  caused  by  the  act  of  the  plaintiffs  in  putting 
the  goods  into  a  ship  which  had  not  been  effectually  cleaned. 
She  was  when  loaded  unfit  to  receive  a  cargo  of  wheat,  and,  as 
might  have  been  anticipated,  the  wheat  was  spoiled.  That  this 
was  improper  management  can  scarcely  be  disputed.  But  was  it 
''  improper  navigation  ?"  It  was  contended  that  it  was,  chiefly 
upon  the  authority  of  Carmiehad  v.  Liverpool  Sailing  Shipovmera* 
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1889        Mukud  Indemnify  AssooiaJticn.  (1)    There  during  the  loading  of  a 
Oahada     cargo  of  wheat  a  port  in  the  ship's  side  was  insufficiently  secured^ 
^^™^    so  that  during  the  voyage  water  leaked  in  and  damaged  tiie 
o>-         wheat  in  the  lower  hold.    The  leak  did  not  impede  the  naTiga- 
SHvowmBB^  tion  of  the  ship.    It  was  held,  nevertheless,  in  the  Divisional 
Pjmvmvo  ^^^  <^^  Court  of  Appeal  that  there  had  been  '^  improper  nan- 
AaBociATiOT.  gation  "  with  regard  to  the  safety  of  the  carga 
GbtfiM,  J.         Much  reliance  was  placed  by  the  plaintiffs  on  the  language  of 
the  learned  judges  in  that  case.    Thus  Wills,  J.,  says :  '*  Improper 
navigation  is  not  confined  to  the  voyage ;  it  embraces  acts  done 
anterior  to  the  voyage  which  render  the  ship  unfit  to  cany  the 
cargo."  (2)    Fry,  L. J.,  says :  ^  Without  attempting  to  define  all 
the  cases  which  may  come  within  the  words  *  improper  naviga- 
tion/  I  think  those  words  as  used  in  this  rule  do  include  OYery 
case  where  something  is  omitted  to  be  done  whidi  ought  to  be 
done  before  the  departure  of  the  ship  in  order  to  enable  the  ship 
to  carry  the  cargo  safely  from  the  port  of  departure  to  the  port 
of  arrival,  and  where  that  omission  leads  to  the  cargo  not  being 
safely  and  properly  so  carried."  (3)    And  Lopes,  L.J.,  says :  *^  In 
my  opinion,  improper  navigation  means  the  improper  manage* 
ment  of  a  ship  in  respect  of  the  cargo  (and  this  was  a  cargo* 
carrying  ship)  during  the  voyage  ....  It  appears  to  me  thai 
any  negligence  before  the  commencement  of  the  voyage  which 
results  in  bad  management  of  the  ship  in  respect  of  the  cargo 
during  the  voyage  is  improper  navigati(m  within  this  role, 
although  the  course  of  the  vessel  is  in  no  way  impeded  or 
hindered."    These  observations,  however,  must  I  think  be  con- 
strued with  regard'  to  the  facts  of  the  case  and  the  arguments 
presented,  and  not  as  laying  down  as  a. rule  that  all  impn^r 
management  of  whatever  kind  of  a  ship  whereby  a  cargo  is 
damaged  is  necessarily  ''  in^proper  navigation  "  with  reference  to 
that  cargo. 

.  The  illustrations  given  by  Fry,  L. J.,  of  a  captain  having  put 
to  sea  without  a  conqiass  whereby  the  ship  loses  her  way  on  the 
ocean  and  ship  and  cargo  are  lost,  or  again  of  bad  stowage 
before  the  conunencement  of  the  voyage  affecting  the  sailing 

(1)  19  Q.  B.  D.  242.  (2)  At  p.  242. 

(8)  At  p.  249. 
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of  the  ship,  point  to  some  limitation  imposed  by  the  use  of  ike       1888 
word  "navigation,"  and  on  zeferenoe  to  the  judgment  of  Lord     oakada 
Ssher,  M.E.,  I  think  it  clear  what  the  limitation  is.    "  Improper    ^^^t 
navigation  "  includes,  according  to  him,  something  wrongly  done         «•« 
or  omitted  before  the  navigation  commenced  which  has  an  effect  Bwawmsuf 
on  the  ship's  navigation  while  she  is  being  navigated,  which  pn^^^^^^ 
affects  her  safe  sailing  as  a  ship  with  regard  to  the  safety  of  the  AflsociATw>ii. 
goods  on  board.    In  GarmiehaeTs  Case  (1)  the  safe  sailing  of  the     Qha^«^.J* 
ship  was  directly  affected  as  regarded  the  safety  of  the  goods 
owing  to  the  ine£Scient  closing  of  the  porthole  before  the  navigar 
tion  began.    The  partly-dosed  opening  rendered  her  unsafe  as 
a  ship  for  the  cargo  just  as  she  would  have  been  unsafe  had  she 
gone  to  sea  with  her  hatches  open  so  that  sea-water  could  reach 
her  hold.    That  being  so,  the  defendants'  pleas,  first,  that  the 
ivrong  act  ^was  done  before  the  navigation  commenced ;  and, 
secondly,  that  the  ship  herself  had  not  been  endangered,  were 
held  unavailing. 

.  So,  again,  in  The  Warhworth  (2)4,  the  plaintiffs'  ship,  owing  to 
a  defect  in  her  steering  gear  which  had  been  carelessly  mended 
before  the  navigation  commenced,  steered  so  badly  that  she  came 
into  collision  with  another  vessel.  It  was  held  that  she  had  been 
^  improperly  navigated "  within  the  meaning  of  25  &  26  Vict, 
c  63»  s.  54,  sub^s.  4.  She  had  been  sent  to  sea  in  a  btate  which 
rendered  it  dangerous  to  sail  her,  and  it  is  with  reference  to  the 
fact  that  she  was  not  in  a  condition  to  be  employed  as  a  ship  at 
all  that  the  observation  of  Bo  wen,  L.  J.,  must,  I  think,  be  read. 
**  A  person,'*  he  says,  "  who  uses  his  ship  which  is  not  in  a  con- 
dition, to  be  so  employed,  does  in  reality  improperly  navigate 
her."  (3)  By  that  I  understand  him  to  sefer  to  the  employment 
of  a  ship  as  a  ship. 

NoWy.in  the  present  case  the  act  of  improper  navigation  relied 
on  was  putting  the  cargo  into  a  hold  the  bottom  of  which  was  so 
saturated  with  a  tarry  substance  that  the  whole  cargo  was  tainted. 
But  this  act  had  no  effect  whatever  on  the  safe  sailing  of  the 
ship  as  a  ship  with  regard  to  the  safety  of  the  goods.  It  was  bad 
management  of  her  as  a  receptacle  or  warehouse  for  the  goods, 

(1)  19  Q.  B.  D.  242.  (2)  9  P.  D.  145. 

(3)  At  p.  148. 
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1889  but  did  not  at  all  affect  her  qualities  as  a  ship,  and  that  being 
Canada  SO  does  not  appear  to  me  to  come  within  the  term  **  improper 
^^    navigation." 

«•  This  disposes  of  the  case,  but  I  think  I  ought  to  express  my 

^BJpowvnsBt^  opinion  on  the  further  contention  raised  by  the  defendant&  As- 
PBOTsoTiKa  suming  the  case  to  be  one  of  "  improper  nayigation/'  was  it  one 
AflflOOTATioH.  Qf  « improper  stowage  ?'*  I  have  felt  considerable  doubt  on  this 
eharks,  J.  point.  But  after  consideration  I  have  come  to  the  conclusion 
that  the  case  was  one  of  "  improper  stowage."  It  was  urged  that 
improper  stowage  meant  improper  collocation  of  the  parts  of  the 
cargo.  But  I  do  not  see  why  the  term  is  to  be  so  limited.  It 
seems  to  me  to  apply  as  well  as  to  the  placing  of  the  whole  cargo 
in  an  unsuitable  place  as  to  the  unskilful  disposition  of  its  parts. 
Suppose,  for  example,  that  the  cargo  had  been  tainted  by  the 
dunnage,  I  should  certainly  have  thought  the  case  to  be  one  of 
improper  stowage,  and  I  see  no  reason  why  the  disposition  of  the 
cargo  in  a  dirty  and  unsuitable  hold  is  not  equally  improper 
stowage.  Whichever  view,  therefore,  be  adopted  as  to  themean- 
ing  of  the  phrase  **  improper  navigation,"  the  defendants  are,  in 
my  judgment,  protected  from  liability.  If  the  case  was  not  one 
of  **  improper  navigation,"  they  are  free,  because  the  first  role 
which  I  have  cited  does  not  apply.  If  the  case  is  one  of  im- 
proper navigation,  they  are  protected  by  the  second  rule  which 
exempts  them  from  liability  in  case  of  ^'  improper  stowage." 
My  judgment  is  accordingly  for  the  defendants  with  costs. 

Judgment  for  the  defendafUs. 

Solicitors  for  plaintiffs :  Botvelifes,  Bawle,  &  Co.^  for  Hill, 
DichinMn  &  Co.y  Liverpool. 
Solicitors  for  defendants :  W.  A.  Crump  dk  San. 

H.D.  W. 
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tIN  THE  COUHT  OF  APPEAL.]  188^ 

Apnl  12, 

In  be  WENDT.     Ex  pabtb  OFFICIAL  RECEIVER.  

Bankruptctf — Service  oiU  of  Jurisdiction — Receiving  Order — Order  io  attend 
PtOUc  lUaminationr'-^uriBdietion-^Bankrtiptey  Ad^  1883  (46  A  47  Vict. 
e.  62),  a.  127^  Bankruptcy  Rulee,  1886,  rr.  141, 156, 179, 184-186. 

The  Court  of  Bankruptcy  has  no  power  to  allow  service  out  of  the  jui^sdic- 
tion  of  a  receWing  order  or  an  order  that  a  bankrupt  do  attend  the  court  for 
bis  public  examination. 

Appeal  ex  parte  by  the  ofiScial  receiver  against  the  refnsal 
of  aa  application  for  leave  to  serve  on  the  bankrupt  out  of  the 
jurisdiction  the  receiving  order  and  an  order  for  his  attendance 
for  the  purpose  of  his  public  examination. 

The  bankruptcy  petition  alleged  as  an  act  of  bankruptcy  that 
the  debtor  had  departed  out  of  England  with  intent  to  defeat  or 
delay  his  creditors,  and  substituted  service  was  effected  under 
rule  154.  A  receiving  order  was  made,  and  notice  of  this  order, 
and  of  another  order  fixing  the  public  examination  of  the  debtor, 
was  duly  advertised,  as  provided  by  sect.  13  of  the  Bankruptcy 
Act,  1883.  Neither  of  these  orders  was  served  on  the  bankrupt 
personally,  but  they  were  both,  under  sect.  142  and  rule  92, 
served  by  means  of  notices  sent  by  post  to  his  last  known  ad- 
dress. No  statement  of  tke  debtor's  i^irs  was  made,  and  he 
was,  on  the  application  of  the  official  receiver,  adjudged  a  bank- 
rupt under  sect  16.  On  the  day  appointed  for  his  public 
examination  the  debtor  did  not  attend,  and  the  examination  was 
adjourned  sine  die. 

The  official  receiver,  having  discovered  that  the  bankrupt  was 
residing  at  Antwerp,  applied  to  the  Court  to  appoint  a  day  to 
proceed  with  the  adjourned  public  examination,  and  for  leave  to 
serve  the  debtor  at  Antwerp,  or  elsewhere  in  Belgium,  with  the 
receiving  order  and  the  order  to  attend  the  court  for  his  public 
examination. 

The  registrar  refused  to  give  leave  to  serve  the  two  orders  out 
of  the  jurisdiction,  because  there  was  no  express  provision  in  the 
Act  or  the  Bules  enabling  him  to  do  so,  similar  to  that  which 
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applies  to  petitions  and  banlmiptcy  notices,  and  becaose  the 
sole  object  was  to  assert  a  present  jurisdiction  over  the  bankrupt 
to  compel  him  to  submit  to  the  process  of  the  Court 
The  official  receiver  appealed. 

Muir  MaeJcenzief  for  the  official  receiTer.  The  question  is, 
whether  the  registrar  had  jurisdiction  to  make  the  order  aaked  for. 
If  the  order  is  made,  and  the  bankrupt  afterwards  comes  within 
the  jurisdiction^  he  can  at  cmce  be  arrested  on  a  warranty  whneas, 
if  it  were  necessary  first  ix>  serve  him  witii  notice,  he  would  have 
an  opportunity  of  going  away  again.  The  question  depends 
upon  the  proviaions  of  the  Bankruptcy  Rules,  1886,  which  were 
made  under  the  authority  conferred  by  sect.  127  (1)  of  the 
Bankruptcy  Act>  1869. 


(1)  Sect.  127.  "(1)  The  Lord  Chan- 
cellor may  from  time  to  time,  with 
the  concurrence  of  the  President  of 
the  Board  of  Trade,  make,  reroke,  and 
alter  general  roles  for  osrryiBg  into 
effect  the  objects  of  this  Act 

"  (2.)  All  general  rules  made  under 
the  foregoing  provisions  of  this  section 
shall  be  laid  before  Parliament  within 
three  weeks  after  they  are  made  if 
Parliament  is  then  sitting,  and  if  Par- 
liament ,  is  not  then  sitting,  within 
three  weeks  after  the  beginning  of 
the  then  next  session  of  Parliament, 
and  flhall  be  judicially  noticed,  and 
shall  have  effect  as  if  enacted  by  this 
Act. 

^  (3.)  8uch  general  rules  aa  may  be 
required  for  the  purposes  of  this  Act 
may  be  made  at  any  time  after  the 
passing  of  this  Act. 

"(4.)  Provided  always,  that  the 
said  general  rules,  so  made,  revoked, 
or  altered,  shall  not  extend  the  juris- 
diction of  the  Court." 

By  rule  141  of  the  Bankruptcy 
Rules,  1886,  ''A  bankruptcy  notice 
flhall  be  served,  and  service  thereof 
shall  be  proved  in  the  like  manner  as 
is  by  these  rules  prescribed  for  the 
service  of  a  creditor's  petition." 


Bule  1^:  *« Where  a  debtor  peU- 
tioned  against  is  not  in  England,  the 
Court  may  order  service  to  be  made 
[of  a  creditoi^B  petition]  within  such 
time  and  in  such  manner  and  fonn  as 
it  shall  think  fit 

Bule  179:  *'The  official  receiver 
shall  cause  a  copy  of  the  receiving* 
order,  sealed  with  the  seal  of  the 
Court,  to  be  served  on  the  debtor." 

Bule  184:  *'When  a  receiving- 
order  has  been  made  against  a  debtor, 
it  shall  be  the  duty  of  the  official 
receiver  to  make  an  application  to  the 
Court  to  appoint  a  day  and  hour  for 
holding  the  public  examination  of  the 
debtor,  and,  upon  such  application 
being  made,  the  Court  shall,  fay  an 
order,  appoint  the  day  and  hour  for 
such  public  examination,  and  shall 
order  the  debtor  to  attend  the  court 
upon  such  day  and  at  such  hour.** 

Bule  185:  '*If  the  debtor  ii^'to 
attend  the  public  examination  at  the 
time  and  place  appointed  by  any  order 
for  holding  or  proceeding  with  the 
same,  and  no  good  cauae  is  shewn  by 
him  for  such  failure,  it  shall  be  lawful 
for  the  Court,  upon  its  being  proved 
to  the  satisfaction  of  the  Court  that 
the  order   requiring   the  debtor  to 
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The  Bales  do  not  contain  any  express  provision  for  the  service 
of  such  orders  out  of  the  jurisdiction,  though  they  do  expressly 
provide  for  service  out  of  the  jurisdiction  in.  other  cases,  but  such 
a  power  must  be  implied  in  this  case. 

[He  referred  to  In  re  Anffto-Afriean  Steamship  Co.  (1)  i  In  re 
BusfiM.  (2)] 

Lord  Esheb,  M.B.  I  think  the  general  rule  of  oonstruction 
is  perfectly  clear  (assuming  the  Bankruptcy  Bules  to  have  the 
force  of  a  statute)  that,  when  the  legislature  have  enacted  that 
a  thing  is  to  be  done  by  one  of  the  Queen's  Courts,  the  meanly 
ing  is  only  that  the  Court  may  do  that  thing  within  the  Queen's 
dominions,  unless  the  legblature  have  expressly  said  that  it  may 
be  done  outside  those  dominions,  in  which  case  the  Court  has 
only  to  obey.  In  the  present  case  there  is  no  express  provision 
that  such,  orders  may  be  served  out  of  the  jurisdiction,  and  there- 
fore the  general  rule  which  I  have  stated  applies. 

Fbt,  L. J.  The  learned  registrar  has  considered  the  case  with 
great  care,  and  he  has,  in  my  opinion,  come  to  a  correct  con- 
clusion. 


1889 


W«Hwr. 

i 

EXPABTE 

Bi 


Lopes,  L.J.,  concurred. 
Solicitors :  humdey  &  Lwmley. 


Appeal  dismissed. 


attend  the  public  examination  was 
duly  serred,  and  without  any  further 
notice  to  the  debtor,  to  issue  a  war- 
rant for  his  arrest  as  provided  by 
8.  26  (1)  (d)  of  the  Act,  or  to  make 
such  other  order  as  the  Ck)urt  should 
think  just.'* 

Rule  186:  "Where  any  order  is 
made  appointing  the  time  and  place 
for  holding  the  public  examination  of 
a  debtor,  the  official  receiver  shall 
serve  a  copy  thereof  on  the  debtor, 


and  shall  give  to  the  creditors  notice 
of  such  order,  and  of  the  time  and 
place  appointed  thereby.  The  official 
receiver  shall  also  send  a  notice  of 
such  order  to  such  local  paper  as  the 
Board  of  Trade  may  from  time  to  time 
direct,  or  in  default  of  such  direction 
as  he  may  think  fit,  and  shall  forward 
notice  of  such  order  to  the  Board  ot 
Trade  to  be  gazetted.** 

(1)  32  Ch.  D.  348. 

(2)  32  Ch.  D.  123. 

W.  L.  a 
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^^^  CHI8H0LM  V.  DOULTON. 

AprilSO; 
jy.     I         Nuisance — NegligenUy  wing  Furnace  so  as  to  emit  Smoke — Criminal  Liabdity 

! —  of  Master  far  Negligence  of  Servant — Smoke  Nuisance  (Metropolis)  Jrf, 

1863—16  S  17  VicL  c.  128,  ss.  1,  2. 

The  defendant,  who  was  the  owner  and  occupier  of  certain  premiaea  in  the 
metropolis  used  for  the  purpose  of  manufacture,  was  summoned  under  the 
Smoke  Nuisance  (Metropolis)  Act,  1853,  for  negligently  using  a  furnace  in  isucb 
premises  so  that  the  smoke  arising  therefrom  was  not  effectually  oonsamed. 
The  furnace  in  question  was  constructed  so  as  to  consume  its  own  smoke  if 
carefully  used;  and  the  emission  of  smoke  complained  of  was  caused  hy  the 
carelessness  of  the  stoker  employed  hy  the  defendant  to  attend  to  the  furnace. 
The  defendant  was  not  personally  guilty  of  any  negligence  in  connection  with 
the  matter : — 

Held^  that  the  defendant  was  not  criminally  responsihle  for  the  negligence  of 
his  servant,  and  could  not  be  convicted  of  the  offence. 

Case  stated  by  a  metropolitan  police  magistrate  tinder  20&21 
Vict.  c.  43. 

The  respondent^  the  owner  and  occupier  of  certain  pottery 
works  situate  in  the  metropolis,  was  summoned  by  the  appellant, 
one  of  the  chief  inspectors  of  the  metropolitan  police,  for  having 
on  April  18, 1888,  negligently  used  a  furnace  employed  in  his 
pottery  works  so  that  the  smoke  was  not  effectually  oonsumed 
or  burnt,  contrary  to  the  provisions  of  16  &  17  Vict.  c.  128, 
s.  1.  (1) 

(1)  By  the  Smoke  Nuisance  (Metro-  trade  or  business  which  shall  occasion 
polls)  Act,  1853  (16  &  17  Vict.  c.  128),  any  noxious  or  offensiye  effluvia,  or 
s.  1,  it  is  provided  that  "  every  furnace  otherwise  annoy  the  neighbourhood  or 
employed  in  any  mill,  factory,  .  .  .  inhabitants,  without  using  the  best 
or  other  buildings  used  for  the  purpose  practicable  means  for  preventing  or 
of  trade  or  manufacture  within  the  counteracting  such  smoke  or  other 
metropolis,  •  .  .  shall  in  all  cases  be  annoyance,  every  person  so  offending, 
constructed  or  altered  so  as  to  consume  being  the  owner  or  occupier  of  the 
or  bum  the  smoke  arising  from  such  premises,  or  being  a  foreman  or  other 
furnace ;  and  if  any  person  shall  .  .  .  person  employed  by  such  owner  or 
within  the  metropolis  use  any  such  occupier,  shall,  upon  a  summary  con- 
furnace  which  shall  not  be  constructed  viction  for  such  offence  before  any 
so  as  to  consume  or  bum  its  own  justice  or  justices,  forfeit  and  pay  a 
smoke,  or  shall  so  negligently  use  any  sum  of  not  more  than  five  pounds  nor 
such  fumace  as  that  the  smoke  arising  less  than  forty  shillings,  and  upon  a 
therefrom  shall  not  be  effectually  con-  second  conviction  for  such  offence  the 
sumed  or  bumt,  or  shall  carry  on  any  sum  of  ten  pounds,  and  for  each  sub- 
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The  magistrate  dismissed  the  summons  subject  to  a  case,  of        1889 
which  the  material  facts  were  as  follows :  Smoke  issued  for  the    Chisholm 
space  of  ten  minutes  on  the  morning  of  the  day  in  question  from     dqulton. 
one  of  the  respondent's  furnaces,  but  the  furnace  was  properly 
constructed,  and  the  smoke  arose  by  the  act  of  the  stoker  or 
person  who  lighted  the  fire,  who  might  by  proper  care  have  pre- 
vented  the  occurrence.    Neither  the  respondent  nor  his  foreman 
were  guilty  of  any  negligence.    The  question  for  the  opinion  of 
the  C!ourt  was  whether  the  respondent  was  liable  for  the  negli- 
gence of  the  stoker. 

ScnUtony  for  the  appellant.  The  object  of  the  legislature  was 
to  stop  the  issuing  of  smoke  from  furnaces  at  all  eyents ;  and 
the  intention  was  to  make  the  person  who  was  the  owner  of  the 
premises,  and  for  whose  benefit  the  furnace  was  used,  responsible 
if  any  smoke  was  permitted  to  issue  from  it,  whether  such  issuing 
of  smoke  was  due  to  his  own  negligence  or  that  of  the  persons 
employed  by  him.  This  is  one  of  the  class  of  cases  in  which 
the  legislature  has  said  that  a  person  carrying  on  a  business 
which  is  likely  to  be  productiTe  of  damage  to  the  public  shall 
carry  it  on  at  his  peril.  In  Barnes  y.  Ackrayd  (1),  a  case  under 
the  Nuisances  Bemoyal  Acts,  it  was  held  that  the  owner  of  a 
factory  is  responsible  for  the  act  of  his  servants  in  causing 
smoke  to  issue  from  the  chimneys  of  the  factory.    Under  the 


sequent  conviction  a  sum  double  the  wilfully  or  negligently  used  so  that  the 

amount  of  the  penalty  imposed  for  the  smoke  arising  therefrom  shall  not  be 

last  preceding  conviction."  effectually  consumed  or   burnt,  the 

By  s.  2 :  '*  Every  steam  engine  and  owner  or  master  or  other  person  having 

furnace  used  in  the  working  of  any  charge  of  such  vessel  shall,  on  a  sum- 

»team  vessel  on  the  Biver  Thames  mary  conviction  for  such  offence  before 

above  London  Bridge  shall  be  con-  any  justice  or  Justices,  forfeit  and  pay 

Btructed  so  as  to  consume  the  smoke  any  sum  not  greater  than  five  pounds 

arising  from  such  engine  and  furnace;  nor  less  than  forty  shillings,  and  upon 

and  if  . . .  any  steam  engine  or  furnace  a  second  conviction  for  such  offence  a 

by  which  any  steam  vessel  shall  be  sum  of  ten  pounds,  and  upon  every 

worked  while  the  same  shall  be  above  other  subsequent  conviction  for  such 

London  Bridge  shall  not  be  constructed  offence  a  sum  double  the  amount  of 

^0  as  to  consume  or  bum  its  own  the  penalty  imposed  for  the  last  pre- 

smoke,  or  such  steam  engine  or  furnace  ceding  conviction." 

which  shall  be  so  constructed  shall  be  (1)  Law  Bep.  7  Q.  B.  474. 
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1889  Licensing  Act,  1872,  it  has  been  held  that  an  owner  of  licensed 
Obisholm  preniifies  is  liable  to  be  convicted  of  supplying  liqnor  to  a  cod- 
nouIW  »*aWe  on  dnty  althongh  the  liquor  was  supplied  by  his  servant 
without  his  authority :  MvXlins  v.  CoUins  (1).  So  if  the  servant 
of  an  hotel  keeper  being  left  in  charge  of  the  hotel  suffers  gaming 
upon  the  prembes,  his  master  is  liable  to  a  conviction :  Bedgate 
V.  Haynea  (2).  A  publican  who  sells  liquor  to  a  drunken  person 
is  guilty  of  an  offence  although,  being  ignorant  of  the  penon's 
condition,  he  had  no  intention  to  offend :  Cundy  v.  Le  Coej.  (3) 

Channelly  Q.C.,  {G.  M.  Freeman^  with  him),  for  the  respondent 
It  is  not  denied  that  an  Act  of  Parliament  may  make,  and  in 
fact  in  many  cases  has  made,  a  master  responsible  criminally  for 
the  acts  of  his  servant,  but  the  question  is  whether  this  Act 
has  done  so  in  relation  to  this  particular  offence.  No  case  has 
ever  yet  gone  the  length  of  deciding  that,  where  the  gist  of  an 
offence  is  negligence,  a  person  can  ibe  convicted  who  was  not  in 
fact  negligent.  Here  the  offence  charged  is  that  of  ^negli- 
gently "  using  the  furnace,  and  all  personal  negligence  on  the 
part  of  the  respondent  has  been  negatived.  In  s.  2  there  are 
express  words  making  the  owner  of  a  steamer  on  the  river 
responsible  for  the  negligence  of  his  servant  in  causing  smoke 
to  issue  from  it,  but  there  are  no  such  express  words  to  be  found 
in  s.  1. 

Scruttan,  in  reply,  referred  to  Beg.  v.  Stephens  (4),  where  it  was 
held  that  the  owner  of  works  carried  on  for  his  profit  by  his 
servants  is  liable  to  be  indicted  for  a  nuisance  caused  by  his 
servants  in  carrying  on  those  works,  though  done  by  them  with- 
out his  knowledge  and  contrary  to  his  general  orders. 

FiBLD,  J.  My  mind  has  not  been  altogether  free  from  doubt 
during  the  argument,  but  I  think  upon  the  whole  that  the  trae 
conclusion  to  arrive  at  upon  the  construction  of  the  Act  is  that 
the  respondent  cannot  be  convicted  upon  the  facts  found  by  the 
magistrate.  The  offence  of  which  it  is  sought  to  convict  him 
is  (to  put  it  shortly)  that  of  negligently  using  a  furnace  so  as 
to  emit  black  smoke,  which  is  the  thing  that  the  legislature 

(1)  Law  Rep.  9  Q.  B.  292.  (8)  13  Q.  B.  D.  207. 

(2)  1  Q.  B.  D.  89.  (4)  Law  Rep.  1 Q.  R  702. 
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was  desiiouB  of  preventing.  The  magistrate  has  found  that  the  1889 
fumace  was  properly  constmcted,  and  that  the  respondent  had  chwholm" 
gone  to  great  expense  in  taking  precautions  against  the  dis^ 
charge  of  smoke  from  his  furnaces.  He  also  found  that  the 
respondent  had  taken  care  to  employ  an  efficient  foreman  to 
superintend  the  various  persons  having  control  of  the  furnaces. 
In  short,  the  respondent  was  not  personally  guilty  of  any  negli- 
gence whatever.  The  negligence  which  caused  the  emission  of 
smoke  on  the  particular  morning  in  question  was  that  of  the 
stoker  who  lit  the  fire.  And  the  question  is,  whether  the 
respondent  is  criminally  answerable  for  the  negligence  of  his 
servant. 

Now  the  general  rule  of  law  is  that  a  person  cannot  be  con- 
victed and  punished  in  a  proceeding  of  a  criminal  nature  unless 
it  can  be  shewn  that  he  had  a  guilty  mind.  And  though  the 
legislature  undoubtedly  may  enact,  as  in  the  case  of  certain  of 
the  offences  under  this  very  Act  it  has  enacted,  that  persons 
shall  be  criminally  responsible  for  the  doing  of  particular  acts, 
even  though  they  have  no  guilty  mind  in  doing  tiiem,  yet  it  is 
for  the  prosecution  in  each  case  to  make  out  clearly  that  the 
legislature  has  in  fact  so  enacted. 

It  is  said  that  the  respondent  is  liable  because  he  in  fact  used 
this  fumace  for  the  purposes  of  his  trade.  I  agree  that  he  used 
it,  for  I  entertain  no  doubt  that  if  this  were  a  civil  proceeding 
for  damages  he  would  be  liable,  and  yet  he  could  in  such  pro- 
ceeding only  be  liable  if  he  were  the  person  using  it.  But  the 
mere  use  of  a  fumace  so  as  to  emit  smoke  is  not  an  offence  against 
the  section,  the  offence  is  the  using  of  it  negligently.  Suppose 
that  by  an  accident  which  no  care  could  have  guarded  against 
the  fumace  had  got  out  of  order,  whereby  an  emission  of  smoke 
ensued,  that  could  not  be  said  to  be  an  offence,  for  there  would 
be  no  negligence.  The  essence  of  the  offence  is  that  it  should 
be  negligent.  And  here  the  respondent  took  all  the  care  he 
could. 

Looking  at  the  cases  in  which  it  has  been  held  that  no  appeal 
lies  to  the  Court  of  Appeal  from  decisions  relating  to  public 
nuisances,  I  am  forced  to  the  conclusion  that  this  is  not  a  mere 
civil  proceeding,  but  that  the  offence  charged  against  the  respon- 
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1889  dent  is  a  criminal  offence.  No  doubt  in  the  case  of  Beg.  t. 
Ohzsholm  Stephens  (1)  the  learned  judges  came  to  the  conclusion  that  in 
DouLTON.  ^^*  particular  case  the  proceeding  was  civil.  Whether  they 
were  right  or  wrong  in  that  view  it  is  not  necessary  for  me  to 
express  any  opinion,  but  they  carefully  guarded  themselves 
against  being  supposed  to  infringe  on  the  general  rule  of  law 
that  a  master  is  not  criminally  responsible  for  the  acts  of  his 
servants.  That  case  must  be  taken  to  stand  upon  its  own  facts. 
The  case  here  being  a  criminal  one  I  must  apply  the  general 
rule,  and  by  that  rule  the  respondent  must  be  acquitted. 

The  conclusion  that  the  respondent  is  not  criminally  liable 
for  his  servant's  negligence  is  much  fortified  by  a  compari- 
son of  the  provisions  of  s.  1  with  those  of  s.  2.  Sect.  1  applies 
to  a  stationary  thing,  a  furnace  fixed  in  a  building,  and  pro- 
vides that  the  person  to  be  punished  shall  be  the  ''person 
so  offending/'  the  person,  that  is  to  say,  who  negligently  uses 
the  furnace;  whereas  s.  2  applies  to  a  thing  which  is  transient, 
a  steamer  moving  up  or  down  the  river,  and  provides  that 
the  person  to  be  punished  shall  be  not  the ''  person  so  offend- 
ing," but  ''  the  owner  or  master  or  other  person  having  charge 
of  such  vessel."  From  a  comparison  of  the  language  of  those 
two  sections  it  seems  to  me  that  in  the  one  case  the  inten- 
tion of  the  legislature  was  to  strike  at  the  person  guilty  of  the 
negligence,  while  in  the  other,  owing  to  the  difficulty  of  finding 
out  who  that  person  was,  it  struck  directly  at  the  owner  or  person 
in  charge.  I  quite  admit  that  this  construction  may  throw 
difficulties  in  the  way  of  securing  convictions  under  the  former 
section,  but  I  must  construe  the  language  as  I  find  it 

I  must  also  confess  that  the  provision  of  s.  1  as  to  the  increase 
of  the  penalties  on  repeated  convictions  raises  a  doubt  in  my 
mind  as  to  the  correctness  of  our  construction.  The  penalty 
payable  on  the  first  conviction  is  one  which,  with  the  costs,  there 
would  be  great  difficulty  in  getting  paid  by  a  mere  stoker ;  and 
on  each  subsequent  conviction  the  penalty  is  to  be  doubled, 
so  that  if  the  stoker  is  the  person  responsible  the  penalty  is  to 
be  recovered  from  a  person  who  is  utterly  unable  to  pay  it 
This  certainly  does  seem  to  suggest  that  the  person  responsible 

(1)  Law  Bep.  1  Q.  B.  702. 
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is  the  person  to  whom  the  premises  belong,  and  who  is  capable        1889 
of  a  series  of  offences,  the  opportunity  of  committing  which  a    CmaHOLai 
stoker  would  probably  not  be  given.  Doultojt. 

Bat  although  I  feel  the  difficulty  I  think  it  better  to  be  bound 
by  the  general  rule  of  law  that  a  man  cannot  be  convicted  of  a 
criminal  offence  unless  he  had  a  criminal  mind.  I  am  therefore 
of  opinion  that  the  magistrate  was  rights  and  that  this  appeal 
must  be  dismissed. 

Cave,  J.  I  am  of  the  same  opinion.  It  is  a  general  principle 
of  our  criminal  law  that  there  must  be  as  an  essential  ingre- 
dient in  a  criminal  offence  some  blameworthy  condition  of  mind. 
Sometimes  it  is  negligence,  sometimes  malice,  sometimes  guilty 
knowledge— but  as  a  general  rule  there  must  be  something  of 
that  kind  which  is  designated  by  the  expression  mens  rea. 
Moreover,  it  is  a  principle  of  our  criminal  law  that  the  condition 
of  mind  of  the  servant  is  not  to  be  imputed  to  the  master.  A 
master  is  not  criminally  responsible  for  a  death  caused  by  his 
servant's  negligence,  and  still  less  for  an  offence  depending  on 
the  servant's  malice ;  nor  can  a  master  be  held  liable  for  the 
guilt  of  his  servant  in  receiving  goods  knowing  them  to  have 
been  stolen.  And  this  principle  of  the  common  law  applies  also 
to  statutory  offences  with  this  difference,  that  it  is  in  the  power 
of  the  legislature,  if  it  so  pleases,  to  enact,  and  in  some  cases  it 
has  enacted,  that  a  man  may  be  convicted  and  punished  for  ati 
offence  although  there  was  no  blameworthy  condition  of  mind 
about  him ;  but,  inasmuch  as  to  do  so  is  contrary  to  the  general 
principle  of  the  law,  it  lies  on  those  who  assert  that  the  legisla- 
ture has  so  enacted  to  make  it  out  convincingly  by  the  language 
of  the  statute ;  for  we  ought  not  lightly  to  presume  that  the 
legislature  intended  that  A.  should  be  punished  for  the  fault 
ofB. 

No.w  apply  those  principles  to  the  statute  in  question.  Sect.  1 
enacts  that  every  furnace  shall  be  **  constructed  or  altered  so  as 
to  consume  or  bum  the  smoke  arising  from  such  furnace."  Then 
comes  the  part  of  the  section  which  affixes  penalties  for  various 
acts  tending  to  produce  the  evil  against  which  the  legislation  is 
directed.    **  If  any  person  shall  .  •  .  use  any  such  furnace  which 
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1889  shall  not  be  constructed  so  as  to  consume  or  bum  its  own  smoke." 
GBI8B0LU  ^ow  there  no  condition  of  mind  is  required  as  an  element  in  the 
DouLTON.  ^^^^^^ '  c^d  ^^  ought  to  hold  with  regard  to  that  offence  that 
the  owner  of  the  works,  although  not  cognisant  that  his  furnace 
is  incapable  of  consuming  its  own  smoke,  is  liable  to  be  convicted 
if  it  in  fact  is  so ;  for  it  is  expressly  enacted  that  if  he  uses  a 
furnace  not  properly  constructed  he  shall  be  liable  to  the  penalty, 
and  he  certainly  may  use  it  by  his  servants.  Then,  passing  over 
the  middle  clause  for  a  moment,  another  part  of  the  section 
enacts  that  if  any  person  **  shall  carry  on  any  trade  or  business 
which  shall  occasion  any  noxious  or  offensive  effluvia,  or  other- 
wise annoy  the  neighbours  or  inhabitants,  without  using  the  best 
practicable  means  for  preventing  or  counteracting  such  smoke  or 
other  annoyance,"  he  shall  be  liable.  There,  again,  a  jnema  rea 
is  not  essential  to  the  commission  of  the  offence,  the  owner  of 
the  premises  is  absolutely  liable  if  the  trade  is  carried  on  in  snoh 
a  manner.  Now  go  back  to  the  clause  under  which  the  respond- 
ent has  been  summoned,  ^'  or  shall  so  negligently  use  any  such 
furnace  as  that  the  smoke  arising  therefrom  shall  not  be  effec- 
tually consumed."  This  differs  from  the  other  clauses  in  that  it 
introduces  the  word  ^'negligently,"  a  word  which  imports  a 
blameable  condition  of  mind.  If  that  word  were  not  there, 
the  owner  would  be  responsible  for  the  use  of  the  furnace  in  such 
a  way  that  the  smoke  was  not  consumed  although  the  use  was  by 
his  servants  and  not  personally  by  himself.  But  the  legislature 
has  chosen  to  make  negligence  an  essential  ingredient  in  this 
particular  offence.  And,  although  the  decisions  under  the  Licens- 
ing Acts  have  established  that,  where  a  statute  has  expressly  pro- 
hibited the  doing  of  something  without  reference  to  the  condition 
of  mind  of  the  party  doing  it,  it  may  under  certain  circum- 
stances, and  having  regard  to  the  object  of  the  statute,  be  reason- 
able to  infer  that  the  legislature  intended  that  the  master  should 
be  responsible  if  his  servant  disobeyed  the  prohibition,  yet  so  &r 
as  I  know  no  statute  has  ever  yet  been  judicially  interpreted  as 
enacting  that  where  negligence  is  an  essential  ingredient  in  tiie 
offence  a  master  is  to  be  responsible  for  the  n^ligence  of  his 
servant. 
Then  is  there  anything  else  in  the  section  which  points  to  a 
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different  interpretation  of  the  clanse  which  we  have  to  construe.  1889 
I  think  there  is  not.  The  section  goes  on — "  Every  person  so  chkholm 
offending,  being  the  owner  or  occnpier  of  the  premises,  or  being  dqij^Vqk. 
a  foreman  or  other  person  employed  by  snch  owner  or  occnpier/' 
shall  be  liable  to  the  penalties  provided.  That  no  donbt  clearly 
imports  that  under  certain  circumstances  the  owner  or  occupier 
may  be  guilty  of  some  of  the  offences  created  by  the  section ; 
but  it  creates  no  di£Sculty,  for  the  words  would  be  satisfied  by 
reference  to  the  first  mentioned  offence,  that  of  using  a  furnace 
not  properly  constructed,  which,  as  I  have  said,  would  clearly  be 
an  offence  in  the  owner.  And,  further,  the  owner  might  be 
guilty  of  the  offence  of  negligently  using  the  furnace,  provided 
there  was  personal  negligence  on  his  part,  as,  for  instance,  if  he 
were  to  employ  an  incompetent  person  to  attend  to  the  furnace, 
or  neglected  to  provide  the  person  employed  with  the  proper 
appliances  to  prevent  smoke  arising,  or  if  he  continued  to  retain 
in  his  employment  a  person  who,  by  allowing  smoke  to  be 
emitted,  shewed  that  he  was  unfit  to  have  the  control  of  the  fuiv 
nace.  On  the  other  hand  the  words  above  referred  to  equally 
clearly  import  that  under  certain  circumstances  the  person  em- 
ployed by  the  owner  may  be  guilty  of  some  of  the  offences 
created  by  the  section  and  liable  to  the  penalties  thereto  attached. 
And  this,  to  my  mind,  at  once  disposes  of  the  di£Sculty  suggested 
with  regard  to  the  magnitude  of  the  penalties,  which  it  was  said 
a  stoker  would  be  unable  to  pay,  and  which  it  was  said  conse- 
quently pointed  to  the  owner  as  the  sole  person  who  was  intended 
to  be  held  responsible. 

I  should  be  quite  content  to  rest  my  judgment  on  a  consider- 
ation of  the  language  of  the  1st  section  alone.  But  the  case 
for  the  respondent  is  still  stronger  when  we  come  to  look  at 
the  language  of  the  2nd  section.  The  language  under  that 
section  is  very  different.  The  legislature  has  there  clearly 
expressed  its  intention  that  in  the  event  of  the  stoker  on  board 
a  steamer  being  guilty  of  negligence  in  the  use  of  the  furnace, 
the  owner  or  person  in  charge  of  the  vessel  should  be  responsible. 
,But  the  &ct  that  the  legislature  where  it  intended  that  the 
master  should  be  responsible  for  the  negligence  of  the  servant 
has  expressed  that  intention  in  plain  language,  affords  a  strong 
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1889        reason  why  we  should  not  infer  such  an  intention  where  it  has 
CmBHOLH    i^ot  expressed  it  clearly. 

Bovvrov,        ^^^  these  reasons  I  think  that  the  decision  of  the  magistrate 
must  be  affirmed. 

Appeal  atmnssea. 

Solicitors  for  appellant :  Wontner  &  Sons. 

Solicitors  for  respondent :  Vandercom  &  Co. 

J.  F.  C. 


^^y  2-  _  [IN  THE  COURT  OP  APPEAL.] 

NUTTON  V.  WILSON. 

Local  Oovemmeni  Jets — Local  Boards  Member  of-^DUgwdifioaiion — **  Con- 
cerned in  a  contract^*  vnth  the  Local  Board — Work  done  hy  Member  of 
Board  for  Contractor— Penalty— FuUic  Health  Act,  1876  (38  A  39  Vict. 
c.  66),  Sched.  IL,  rr,  64,  70. 

By  the  Public  Health  Act,  1875,  Schedule  XL,  r.  64,  a  member  of  a  local 
board  who  is  in  any  maimer  concerned  in  any  bargain  or  contract  entered  into 
by  such  board  shall  (except  in  certain  cases)  cease  to  be  such  member,  and  his 
office  as  such  shall  thereupon  become  vacant;  and  by  rule  70  of  the  same 
schedule  a  penalty  is  imposed  on  a  person  who  acts  as  such  member  when  dis- 
abled from  acting  by  any  provision  of  the  Act.  The  defendant,  a  member 
of  a  local  board,  was  employed  by  persons,  with  whom  the  board  had  contracted 
for  the  performance  of  certain  works  on  the  premises  of  the  board,  to  do  portions 
of  the  works  so  contracted  for : — 

Heldf  that  the  defendant  had  been  concerned  in  contracts  entered  into  by  the 
board  within  the  meaning  of  the  Act,  and  was  therefore  disqualified ;  and  that, 
having  acted  as  a  member  of  such  board  since  becoming  so  disqualified,  he  had 
incurred  the  penalty  imposed  by  the  Act. 

Appeal  from  the  judgment  of  A.  L,  Smith,  J.,  at  the  trial 
without  a  jury  at  Leeds  Assizes. 

The  action  was  for  a  penalty  of  50Z.  alleged  to  have  been 
incurred  by  the  defendant  under  the  Public  Health  Act,  1875, 
Schedule  II.,  r.  70,  by  acting  as  a  member  of  a  local  board 
after  having  become  disqualified  by  reason  of  being  concerned  in 
contracts  entered  into  by  the  board.  The  fieu^ts  were  as  follows : 
The  defendant  was  a  member  of  the  local  board  of  EUand,  near 
Halifax.  The  local  board  had  entered  into  a  contract  with  one 
Holdsworth,  a  plumber,  for  the  putting  up  by  him  of  certain 
warming  apparatus  at  the  board's  offices.  It  being  necessary  for 
the  performance  of  the  work  to  take  up  some  boards,  and  to  trim 
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and  lay  them  down  again,  and  to  do  some  other  joinery  work  on  the       1S89 
board's  premises,  Holdsworth  ordered  snch  work  of  the  defendant,     Nuttok 

mm 

who  was  a  joiner,  through  his  foreman,  and  the  work  was  aoeord-  Wilsom; 
ingly  done  by  the  defendant's  men.  The  price  of  snch  work 
appeared  to  have  amonnted  to  between  22.  and  32.  The  board 
had  also  entered  into  a  contract  with  one  Brook  for  the  erection 
by  him  of  a  water-tank,  with  a  meter-honse  attached,  npon  their 
premises.  Brook  employed  the  defendant  to  put  np  two  doOr 
frames  and  a  window  firame,  which  formed  part  of  the  work  con-* 
traoted  for,  and  had  bonght  a  beam  of  timber  at  defendant's 
place  of  business  for  the  purposes  of  the  work,  the  total  price  of 
the  whole  of  the  matters  supplied  by  the  defendant  to  Brook 
being  37. 148.  The  defendant  had  been  paid  those  amounts  by 
Holdsworth  and  Brook  respectiTely.  The  eyidence  was  not  very 
direct  as  to  the  defendant's  personal  knowledge  of  the  work  done 
for  Holdsworth,  but  it  appeared  that  the  invoice  for  such  work 
was  receipted  by  the  defendant  himself;  and  it  appeared  that  he 
had  himself  taken  the  order  for  and  superintended  the  work  done 
for  Brook.  The  defendant  was  not  called  at  the  trial.  It  was 
proved  that  the  defendant  had,  as  a  member  of  the  board,  moved 
the  acceptance  by  the  board  of  Hddsworth's  and  Brook's  tenders 
for  the  work  contracted  to  be  done  by  them  respectively ;  but  it 
appeared  that  they  were  not  personally  known  to  the  defendant, 
and  there  had  been  nothing  in  the  nature  of  collusion  or  previous 
arrangement  between  them  and  the  defendant ;  and  they  stated 
that  they  only  employed  the  defendant  as  they  might  have 
employed  any  ordinary  tradesman,  paying  him  the  market  price 
for  the  work  done  by  him.  The  defendant  had  subsequently  to 
the  occurrences  above  mentioned  continued  to  act  as  a  member 
of  the  board.  The  learned  judge  found  that  the  defendant,  in 
moving  the  acceptance  of  Holdsworth's  and  Brook's  tenders,  did 
it  without  any  previous  knowledge  of  them,  and  in  so  doing  had 
acted  bona  fide  and  honestly  in  the  interests  of  the  board ;  and 
he  expressed  himself  of  opinion  that  there  had  been  no  corrupt 
dealing  on  the  part  of  the  defendant,  but  he  thought  that  the 
case  of  Tomkins  v.  JolUffe  (1)  bound  him  to  hold  that  under  the 
circumstances  above  mentioned  the  defendant  had  been  concerned 

(1)  51  J.  P.  247. 
Vol.  XXn.  3  P  2 
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1889        in  the  contracts  with  Holdsworth  and  Brook,  and  therefore  had 


Nunov     incurred  the  penalty  imposed  by  the  statute.    He  therefore  gave 
WiLfloar.     judgment  for  the  plaintiff  for  507.  (1) 

E.  Tindal  Atkinson,  Q.C.y  and  Cyril  Dodd^  for  the  defendant. 
The  defendant  was  not  concerned  in  these  contracts  within  the 
meaning  of  the  statute.  The  term  *'  concerned  in  "  is  a  popular 
one,  of  no  very  definite  meaning,  and  some  reasonable  limit  must 
be  applied  to  the  interpretation  of  it.  Its  application  must,  it  is 
contended,  be  limited  to  cases  in  which  the  member  of  the  board 
has  some  interest  in  the  contract  itsel£  The  mere  fact  that  a 
member  of  the  board  is  employed  in  the  ordinary  course  of  bis 
business  as  a  tradesman  by  a  contractor  with  the  board  to  do 
some  part  of  the  work  at  the  ordinary  trade  price,  or  that  he 
supplies  in  the  ordinary  way  of  business  out  of  his  shop  at  the 
market  price  some  materials  which  happen  to  be  used  for  the 
purposes  of  the  work  contracted  for  by  the  board,  cannot  per  se 
cause  him  to  be  ''  concerned  "  in  the  contract  within  the  meaning 
of  the  Act  If  it  were  otherwise  most  absurd  results  would 
follow ;  if  a  paint-brush  or  a  few  nails  were  bought  by  the  con- 
tractor in  a  shop  belonging  to  a  member  of  the  board  from  his 
shopman,  without  his  knowing  anything  about  it,  and  without 
any  intention  on  his  part  that  they  should  be  used  for  the  pur- 
poses of  a  contract  with  the  board,  he  wotdd  be  disqualified  if 
they  were  afterwards  so  used.  The  facts  clearly  shew  that  the 
defendant  had  really  in  point  of  fact  no  interest  in  these  con- 
tracts whatever.  Orders,  were  given  to  him  in  the  ordinary 
course  of  business  to  do  certain  work  at  the  market  price,  his 
payment  for  which  did  not  depend  on  the  performance  of  the 
contracts  at  all. 


(1)  The  Public  Health  Act,  1875 
(88  &  39  Yict.  c.  55),  Schedule  II., 
r.  64,  provides  that  "Any  member 
who  (inter  alia)  in  any  manner  is 
concerned  in  any  bargain  or  contract 
entered  into  by  such  board,  or  partici- 
pates in  the  profit  thereof,  or  of  any 
work  done  under  the  authority  of  this 
Act  in  or  for  the  district,  shall  (except 
in  the  cases  next  hereinafter  provided) 


cease  to  be  such  member,  and  his 
office  as  such  shall  thereupon  become 
vacant  :**  and  rule  70  provides  that  a 
person,  who,  being  disabled  from 
acting  by  any  provision  of  the  Act, 
acts  as  such  member,  shall  be  liable 
to  a  penalty  of  507.,  which  may  be  re- 
covered by  any  person  with  full  costs 
of  suit  by  action  of  debt. 
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[They  cited  Towsey  v.  White  (1) ;  Le  Feuvre  v.  LanJcester  (2) ;        1889 
Woolley  V.  Kay  (3) ;   Nicholson  v.  Fields  (4) ;    Whiteley  v.  Bar-     ndtton 
%  (5) ;  Burgess  v.  CZari  (6) ;  Todd  v.  HoWnaon  (7).]  Wimon. 

ForbeSy  Q.C,  and  Yarborough  Anderson,  for  the  plaintiff.  The 
defendant  was  concerned  in  these  contracts  within  the  meaning 
of  the  Act.  In  this  case  the  defendant  himself  moved  the 
acceptance  of  the  tenders  of  both  Holdsworth  and  Brook,  and 
therefore  knew  of  the  contracts.  The  work  was  done  on  the 
board's  premises ;  and  in  one  case  the  defendant  receipted  the 
invoice,  and  in  the  other  the  order  for  the  work  was  given  to 
him.  Moreover,  the  defendant  was  not  called  at  the  trial  to 
prove  that  he  was  not  cognizant  that  the  work  was  being  done 
Hnder  the  contracts  with  the  board.  Therefore  it  is  not  like  the 
case  suggested,  where  a  tradesman  or  his  shopman  sells  materials 
in  the  ordinary  way  of  business  to  a  contractor,  in  ignorance  of 
the  purpose  to  which  are  to  be  applied.  [They  were  then 
stopped  by  the  Court.] 

Lord  Esher,  M.B.  I  adhere  to  what  I  have  before  said  with 
regard  to  provisions  of  this  kind.  They  are  intended  to  prevent 
the  members  of  local  boards,  which  may  have  occasion  to  enter 
into  contracts,  from  being  exposed  to  temptation,  or  even  to  the 
semblance  of  temptation.  All  we  have  now  to  decide  is  whether, 
where  a  member  of  a  local  board  within  this  Act  does  part  of  the 
work  which  a  contractor  has  entered  into  a  contract  with  the 
board  to  do  on  their  premises,  he  is  within  the  meaning  of  the 
Act  **  in  any  manner  concerned  in  that  contract."  This  defen- 
dant did  in  the  case  of  two  contracts  made  by  contractors  with 
the  board  of  which  he  was  a  member  do  part  of  the  work  con- 
tracted to  be  done.  It  seems  to  me  that  in  both  cases  what  he 
did  amounted  to  a  disqualification  under  the  Act  of  Parliament, 
and  that,  having  acted  as  a  member  while  so  disqualified,  he  has 
been  guilty  of  a  breach  of  the  provisions  of  the  Act,  and  must 
pay  the  penalty  accordingly.    I  therefore  think  the  appeal  must 

(1)  5  B.  &  C.  126.  (4)  7  H.  &  N.  810 ;  31  L.  J.  (Ex.) 

(2)  3  E.  &  B.  530 ;  23  L.  J.  (Q.B.)   233. 

254.  (5)  21  Q,  B.  D.  154. 

(3)  1  H.  &  N.  307 ;  25  L.  J.  (Ex.)    (6)  14  Q.  B.  D.  735. 
351.  (7)  14  Q.  B.  D.  739. 
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1889       be  dismissed.    I  think,  however,  it  is  only  right  to  say  that  we 
NuTTON     do  not  intend  to  suggest  any  corrnpt  intention  on  the  defen- 
Wu^N     dant's  part.    He  has  made  a  mistake  in  law,  and  must  suffer 
accordingly. 

LiKDLET,  L.  J.  The  question  in  this  case  turns  upon  the  true 
construction  of  the  provision  of  Schedule  II.  of  the  Public  Health 
Act,  1875,  to  which  we  have  been  referred.  The  language  we  have 
to  interpret  is  this :  the  clause  provides  that  any  member,  who  **  in 
any  manner  is  concerned  in  any  bargain  or  contract  entered  into  by 
such  board  or  participates  in  the  profits  thereof,"  shall  cease  to  be 
a  member.  There  does  not  seem  to  be  any  question  here  of 
participating  in  the  profits  of  a  contract ;  but  the  question  is 
whether  the  defendant  can  be  said  to  have  been  concerned  in  any 
bargain  or  contract  entered  into  by  the  board.  The  expression 
''  in  any  manner  concerned  "  is  a  somewhat  lax  one.  Cases  may 
be  put  in  which  a  person  might  perhaps  be  said  in  one  sense  to 
be  concerned  in  a  contract  entered  into  by  the  board,  and  yet  it 
might  be  tolerably  obvious  that  he  was  not  "  concerned  in  the 
contract "  in  the  sense  in  which  the  Act  uses  the  words.  To 
interpret  words  of  this  kind,  which  have  no  very  definite  meaning, 
and  which  perhaps  were  purposely  employed  for  that  very  reason, 
we  must  look  at  the  object  to  be  attained.  The  object  obviously 
was  to  prevent  the  conflict  between  interest  and  duty  that  might 
otherwise  inevitably  arise.  In  this  case  we  find  that  the  defendant, 
who  was  employed  by  the  contractors  to  do  part  of  the  works 
which  they  had  contracted  with  the  board  to  do,  himself  moved 
the  adoption  of  the  tenders  made  by  them  for  the  performance  of 
the  work :  and  he  might  as  a  member  of  the  board  be  one  of  the 
persons  to  pass  the  work  when  done.  This  seems  to  me  precisely 
a  case  in  which  there  might  bp  such  a  conflict  of  interest  and  duty 
as  the  Act  intended  to  prevent.  I  think  it  impossible  to  say  that 
the  defendant  was  not  concerned  in  these  contracts. 

Lopes,  J.  I  agree.  With  regard  to  the  words  in  question, 
in  my  opinion,  a  person  employed  to  do  the  work  or  a  portion  of 
the  work,  which  another  has  entered  into  a  contract  with  the 
board  to  do,  is  a  person  concerned  in  the  contract.    I  therefore 
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come  to  the  conclusion  that  the  defendant  is  liable  to  the  penalty        1889 
sued  for.    It  seems  to  me  that,  if  we  held  the  contrary,  it  would     nuttoiT 
be  letting  in  the  very  mischief  the  Act  intended  to  prevent,  and     y^i^^ 
subjecting  the  members  of  local  boards  to  the  class  of  temptations 
which  it  was  intended  to  remove.     I  express  no  opinion  with 
regard  to  such  very  trifling  matters  as  were  suggested  in  the 
argument,  e.g.,  the  purchase  of  a  paint-brush  or  a  few  nails  from 
a  member  of  the  board.     It  may  be  that  the  maxim  de  minimis 
non  curat  lex  would  be  applicable  in  such  cases,  but  it  is  not 
necessary  to  consider  that  question  here. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  J.  J7.  Bridffford,  for  Latdon. 
Solicitors  for  defendant :  Williamson^  Hill  d:  Co. 

E.  L. 
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The  Mode  of  Citation  of  the  Yolnmes  in  the  2%fM 
Jannaiy  1, 1889,  will  be  as  follows : — 

In  the  First  Series, 
40Gh.D. 

In  the  Second  Series, 
22  Q.  B.  D.  14  P.  D. 

In  the  Third  Series, 
14  App.  Cas. 


of  the  Law  Bipobts,  commencing 


INDEX. 


ACOOBD  AHB  BkTJSWAOflO'K— Cheque  $ent  in 
SatUfaeHon  of  Claim — Betention  of  Cheque  on 
Account.']  The  plaintiflEii  haying  made  a  claim 
against  the  defendants  for  a  sum  of  money  as 
(ianutges  for  breach  of  contract,  the  defen&nts 
sent  a  cheque  for  a  less  amount,  stating  that  it 
was  in  full  of  all  demands.  The  plaintiffs  kept 
the  cheque,  stating  that  they  did  so  on  account, 
and  brought  an  action  for  the  balance  of  their 
claim : — ueld  (affirming  the  judgment  of  Charles, 
J.)i  that  keeping  the  cheque  was  not,  as  a  matter 
of  law,  conclusive  that  there  was  an  accord  and 
satisftustion  of  the  claim,  but  that  it  was  a  ques- 
tion of  fact  on  what  terms  the  cheque  was  kept 
Day  v.  McIiSA  -  -  -  -     0.  A.  610 

One  of  two  obligees  of  bond — Presumption 

of  tenancy  in  common  -  -  6S7 
800  Bond. 

ACQVUSCEVCE — ^Irregular  mode  of  accounting 
— ^Bate  collector — Principal  and  surety 

See  PRDTOIPAL  AND  SUBETT.  [SM 

ATFIBAyiT  —  Garnishee  order — Sufficiency  of 
affidavit  in  support  of  application  for 
See  PsAOtiCB.    8.  [849 

APPEAL — Court  of  Appeal — ^Appeals  from  county 
courts — ^Leave  to  appeal  -  -  848 
See  PsACTicn.    2. 

• —  Court  of  Appeal — ''Criminal  matter" — 
County  council  election — Order  for  relief 
—Penalty    -  -  -  -     884 

See  CoxTNTT  Coitncil. 

Conviction — ^Notice  of  appeal — ^Excise  law 

See  Justices.    8.  [088 

- — County  court — ^Interpleader — ^Bight  of  ap- 
peal where  damages  claimed  -  676 
See  CouNTT  Court.    3. 

Notice  of— Poor  law — Order  of  removal  888 

See  Justices.    2. 

ABBITSATIOir — AppUeation  for  Leave  to  revoke 
^ubmiaeion — Arbitrator  making  a  Mistake  ofLaw 
in  a  MaUer  within  his  Jurisdiction-^  A  4  Wm,  4, 
<*.  42,  s.  39.]  Where  parties  have  agreed  to  refer 
(luestions  in  dispute  between  them  to  arbitration, 
the  mere  fact  tlutt  the  arbitrator  in  the  course  of 
the  proceedings  is  making  a  mistake  of  law  in  a 
matter  within  his  jurisdiction  does  not  entitle  the 
Vol.  XXIL— Q.  a  D.  8 


AXBITBATIOir — continued. 

party  dissatisfied  with  the  arbitrator*s  view  to 
come  to  the  Court  and  claim  as  of  right  leave  to 
revoke  the  submission. — Leave  to  revoke  a  sub- 
mission on  the  ground  of  a  mistake  of  law  not 
amounting  to  an  excess  of  jurisdiction  will  only 
be  grant^  in  very  exceptional  cases. — East  and 
West  India  Docks  Co.  v.  Kirk  A  Bandall  (12 
App.  Cas.  738)  explained.  James  v.  James  and 
Bendall         «         -         -         -         - 


Special  Act— Power  of  arbitrator  to  state  a 

special  case  under  the  Common  Law 
Procedure  Act,  1854  -  -  604 
See  Insubanoe. 

AXXT  AHD  HAVT— Betired  pay  of  offioer-^um 
paid  to  officer  in  respect  of  oommntation 
of  retired  pay  -  -  -  tfS 
S^  Practigb.    7. 

ASSAULT — Criminal  law — Assault  oocasioning 
actual  bodily  harm — ^Husband  and  wiro 
-^}ommunication  of  venereal  disease  88 
See  Cbiminal  Law. 

ASSIOHIOEHT— Debtr— Mayor^s  Court— Jurisdic- 
tion— ^  Cause  of  action  arising  wholly 
or  in  part  within  the  oity  of  London  " 
See  IIatob's  Coubt,    2.  [188 

Future  payments  under  agreement  for  hire 

of  chattels    -  -  -  -     198 

See  Bill  of  Sale.    2. 

ATTAOHMUT  OT  DXBTS— Garnishee  order — 
Sufficiency  of  affidavit  in  support  of  ap- 
plication for  -  -  -  848 
See  Practice.    8. 

AYXBAOE — **  Free  from  average  under  three  per 
cent,  unless  general  "----General  average 
and  particular  average  not  to  be  added 
together  -  -  -  -  580 
See  Insubanoe  (Mabinb). 

BAVKSB — ^Forged  bill  of  exohange — Negligence 
— ^Estoppel  -  -  -  -  108 
See  Bill  of  Exchange. 

Income  tax — ^Loan  for  less  than  a  year — 

Payment  of  interest— Deduction  of  in- 
come tax  -  -  -  -  168 
iSeeBETENUB.    3. 

H  2 


752 


INDEX. 


yoL.XXIL 


BAXXBXIPTOT — Banlcruptey  Notice — llight  to 
isiue — Trustee  in  Bankruptcy  of  Judgment  Credi- 
tor^Bankruptey  Ad,  1883  (46  A  47  Vict.  c.  52), 
«.  4,  sti5-«.  1  (27).]  The  trustee  in  the  bankruptcy 
of  a  judgment  creditor  is  not  entitled  to  issue  a 
bankruptcy  notice  against  the  judgment  debtor 
in  respect  of  the  judgment  debt. — &  parte  J3Zan- 
cheU  (17  Q.  B.  D.  303)  followed.— JSir  parte 
WoodaU  (13  Q.  B.  D.  479)  distinguished.    In  be 

GOLDBINO.     Ex  FABTE  HaBPEB  -       C.  A.  87 

2.  —  Compoeition  —  How  far  binding  on 
Creditors — Future  and  contingent  Liabilities — 
**  IM}ts  due  and  provable  in  bankruptcy  " — Bank" 
rw^  Ad,  1883  (46  A  47  Vid,  c.  52),  s.  18, 
sub-s.  8.]  By  the  Bankruptcy  Act,  1883,  s.  18. 
sub-8.  8,  "  a  composition  or  scheme  accepted  and 
approY^  in  pursuance  of  this  section  shall  be 
bmdinff  on  all  the  creditors,  so  far  as  relatea  to 
any  debts  due  to  them  from  the  debtor  and  prov- 
able in  bankruptcy  " : — Held,  that  the  debts  in 
respect  of  which  a  composition  is  binding  under 
this  section  include  all  debts  and  liabilities  which 
would  be  released  by  an  order  of  diBcharge  in 
bankruptcy.    Flint  v,  Babnabd        -     C.  A.  90 

S.  ^— •  Fditioning  Oreditor*s  Debt — Judgment 
'-^AppeaX  pending  from  Judgment — Staying  Pro- 
^eeMngs  om  Bankruptcy  Pdition — Power  of  Court 
of  Bankruptcy  to  inquire  into  Validity  of  Judg^ 
ment^Bankniptey  Adj  1883  (46  A  47  Vid.  c.  52), 
«.  7t  sub-ss,  3,  4.]  When  in  a  baukraptoy  petition 
the  act  of  beiikrnptcy  relied  on  ia  the  failure  to 
comply  with  a  bankruptcy  notice  to  pay  a  judg- 
ment aebty  the  mere  fact  that  an  appeal  is  pending 
firom  the  judgment  is  not  a  sufficient  ground  for 
staying  the  proceedings  upon  the  petition. — The 
Ck>urt  of  Bankruptcy  will  not,  as  a  matter  of 
course,  inquire  into  the  validity  of  a  judgment 
debt,  but  only  when  there  is  evidence  that  the 
judgmOit  has*  been  obtained  by  fraud  or  collusion, 
or  that  there  has  been  some  miscarriage  of  justice. 
^Ex  parte  Lennox  (16  Q.  B.  D.  315)  explained. 
-^In  n  Savitte  (4  litorell,  Bky.  Gas.  277)  ap- 
proved and  followed.    InbeFlatatt.   Expabte 

SOOTOB  WHIBXy  DlSTIIiLKBS       «-  -       C.  A.  88 

4.  — -  Pditioning  Creditor -^Beceiver  ap- 
pointed in  Adion  in  Chancery  Division — Bank- 
ruptcy Act,  1883  (46  A  47  Vict  e.  52),  $.  6.]  In 
an  action  in  the  Cmancery  Division  a  looeiver  was 
appointed  to  ocdleot  and  leeeive  goods  comprised 
in  a  obuig^e  given  to  the  plainiilli  by  one  of  the 
defendants,  including  therein  any  balance  of  the 
proceeds  of  the  goods  so  charged  in  the  bands  of 
the  other  de&n&nt;  An  order  was  sabeequently 
made  for  the  payment  by  the  last-mentioned  de- 
fendant to  the  receiver  of  a  specific  sum,  being 
money  received  by  him  in  respect  of  the  proceeds 
of  the  goods,  and  comprised  in  the  charge: — 
JBaZdL  that  the  receiver  was  not  a  "  creditor  '  en- 
titled to  present  a  bankruptcy  |fetition  against 
such  defendant  within  the  meaping  of  s.  6  of  the 
Bankruptcy  Act,  1%^,—Sxvarte  Harris  (2  Ch.  D. 
428)  explained  and  distingiiished*  InbeSagksb. 
Ex  PABTX  Saokeb        -         -         -     C.  A.  179 

9. ^^  Secured  Creditor ''-Judgment  Cre- 
ditor— B^witdble  Bxecuticn — Order  appointing 
Beeeiver  of  ChatteU  ^  Bankruptcy  let,  1888 
(46  A  47  VicL  e.  52),  M.  9,  45, 168.]  A  jndginent 
creditor  obtained  an  order  Appointing  a  receiver 


BAHKBUFTCY — continued, 
"  to  receive  the  stock-in-trade  and  other  property 
and  efifects  belonging  to "  the  judgment  debtor, 
without  prejudice  to  certain  rights,  all  further 
questions  being  reserved  until  the  further  order 
of  the  Court.  The  receiver  took  possession  of  the 
goods  under  this  order,  and  contmued  in  posses 
sion  of  them  until  a  receiving  order  in  bankraptcy 
was  made  against  the  debtor.  No  part  of  the 
goods  had  been  then  sold.  The  debtor  was  after- 
wards adjudicated  bankrupt: — Held  (affirming 
the  decision  of  Gave,  J.),  first,  that  the  order  ap- 
pointing the  receiver  did  not  make  the  judgment 
creditor  a  *« secured  creditor"  of  the  bankrupt 
within  the  meaning  of  s.  9  of  the  Bankraptcy 
Act,  1883 ;  secondly,  that,  if  it  did,  s.  45  applied, 
and  the  execution,  not  having  been  completed  by 
sale  before  the  date  of  the  receiving  order,  could 
not  prevail  as  against  the  title  of  the  trustee  in 
the  oankruptcy.  In  be  Dickinbon.  Ex  pabte 
Chabbinoton  &  Ck).  -  -  -  C.  A.  187 
6. Order  of  Discharge,  Suspensum  of— 


Conditional  Order— Cumulative  Penalties— Bank- 
ruptcy Act,  1883  (46  &  47  Vict,  c  52X  t.  28, 
sub-s.  2.]  Upon  the  application  of  a  bankrupt  for 
an  order  of  oischarge  the  Court  may,  under  s.  28, 
sub-s.  2,  of  the  Bankruptcy  Act,  1883,  either  8U:»- 
pend  the  operation  of  the  order  in  point  of  time, 
or  grant  it  subject  to  any  of  the  oonditiona  autho- 
rized by  the  section,  but  it  has  no  power  to  make 
the  order  of  disoharge  conditional  and  also  to 
suspend  its  operation.  In  be  Huggcts.  Ex  parte 
HUGGINS  »  «  -  -  -     S77 

7.  Title  of  Assignees  in  Irish  Bankruptcy 

— Money  paid  to  Bankrupt  without  Notice  of  Ad- 
judication— Liability  of  innocent  Agent  —  Irith 
Bankruptcy  Ad,  1857  (20  <fe  21  Ftef.  c  60X  a.  267.] 
By  s.  267s  of  the  Irish  Bankruptcy  Act,  1857 
(20  &  21  Vict.  c.  60) :  •*  When  any  person  shall 
be  adjudged  a  bankrupt,  aU  the  personal  estate 
and  effects  of  such  bankrupt, ....  and  aU  debts 
due  or  to  be  due  to  him,  shall  become  absolutely 
vested  in  the  assignees  for  the  time  being,  for  Ihd 
benefit  of  the  creditors  of  the  bankrupt;  .... 
and  no  such  bankrupt,  ....  nor  any  person 
claiming  through  or  under  him,  shall  have  power 
to  recover  the  some,  nor  to  make  anjr  rdeaae  or 
diBehaive  thereof,  ....  but  such  assignees  shall 
have  absolute  power  and  remedy  to  recover  the 
same  in  their  own  names." — ^The  defendants,  in- 
surance broloirs  in  London,  effected  for  one  Guy. 
a  shipowner  in  Dublin,  insurances  vpoo  the  hail 
and  chartered  freight  of  one  of  his  ships.  The 
ship  was  subsequently  lost  After  the  lo«  of  the 
ship  Ouy  was  adjudicated  bankrniii,  and  the 
pkmtifid,  who  were  the  official  assignees  of  the 
Iriah  Bankruptcy  Court,  became  the  assignees  of 
his  estate.  After  the  adjudication  Guy  xastmctcd 
the  defendants  to  collect  firom  the  insurance  office, 
and  to  forward  to  him,  the  insurance  moneys  doe 
upon  the  pcdioies,  which  was  done  bv  the  defend- 
ants in' due  ooursei  The  defendants  had  no  notice 
that  Guy  had  been  adjudicated  bankrupt.  In  an 
action  by  the  plaintdSB,  as  assignees  of  €ruy> 
estate,  to  recover  the  mon^  so  paid  over  by  the 
defendants  to  Guy  i—HM,  that  the  title  of  the 
plaintiflb  was  complete  upon  the  adjudicwtkm^  anil 
that  they  were  entitled  to  recover.    McEvtibe  ^ 
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8.  ■  DuekUmer  —  Leamihcild  Property  of 
Bankrupt — DitcUnmer  hy  Truttee — Aj^cation 
for  Vesting  Order — Pertone  to  he  served  with 
Notice — Viseretum  of  Court — BanJcruptey  Act, 
1883  (46  &  47  Viet,  e,  52X  «.  55,  sub-i.  6.]  Upon 
an  application  under  aab-s.  6  of  a.  55  of  the  Auik- 
mptcy  Act,  1883,  for  a  vesting  order  in  relation 
to  leasehold  property  of  a  bcunkrapt,  T?hicli  has 
been  disclaimed  by  the  tmstee  in  the  bankmptcy, 
the  Court  has  a  discretion  to  direct  which  of  the 
persons  entitled  to  apply  for  such  an  order  shall 
De  served  with  notice  or  the  application,  and,  if  in 
the  opinion  of  the  Oonrt,  the  applicant  has  not 
served  all  the  persons  who  onf^^ht  to  be  served,  he 
ma^  be  orderea  to  pay  the  costo  occasioned  by  his 
default — ^Until  the  point  left  undecided  in  In  re 
Fiidey  (21  Q.  B.  D.  475),  as  to  the  extent  of  the 
liability  of  a  mortgagee  by  sub-demise  from  a 
bankrupt  under  an  order  vesting  the  original 
lease  in  him,  shall  have  been  decided,  it  will  be 
proper  to  serve  the  lessor  with  notice  of  snch  an 
application.    In  be  Morgan.   Ex  pabtb  Mobqan 

[C.  A.  592 

9.  —  Beceiving  Order — Uescission^-rJuriS' 
diction — Discretion — Consent  of  CredHors — Bank- 
ruptcff  Aety  1883  (46  <f;  47  Vict,  e,  52),  m.  18,  23, 
35,  104.]  The  Oourt  has  jurisdiction  to  rescind  a 
receiving  order,  even  though  no  scheme  of  arrange- 
ment or  composition  has  been  proposed  by  Uie 
debtor  under  the  provisions  of  s.  18  of  the  &mk- 
ruptcjr  Act,  1883.  But  the  ezerciae  of  the 
jurisdiction  is  a  matter  of  discretion,  and  the 
order  will  not  be  rescinded  as  a  matter  of  course 
because  all  the  creditors  consent  to  the  rescission. 
The  Court  will  consider  all  the  ciroomstanoes  of 
the  case,  the  interests  of  the  general  body  of 
creditors,  and  the  interests  of  the  public,  and 
will  be  guided  by  the  provisions  of  s.  35  as  to  the 
annulment  of  an  adjudication  of  bankruptcy. — 
Ex  ywrU  Carr  (35  W.  E.  150)  explained.— Deci- 
sion of  Divisional  Court  afltoned.  In  be  Hesteb. 
Ex  pabte  Hbsteb       -         -         -     0.  A. 


10.  —  Serffice  out  of  Jurisdiction — Beeeiving 
Ordef — Order  to  attend  PMic  Meamination  — 
Juritdictionr^BankruptcyAcU  1883  (46  d:  47  Vict 
e.  52X  «.  127— Banibiipfey  Bulee,  1886,  rr.  141, 
156,  179,  184-186.]  The  Court  of  Bankmptcy 
has  no  power  to  allow  service  out  of  the  jurisdic- 
tion of  a  receiving  order  or  an  order  that  a  bank- 
rupt do  attend  the  court  for  his  public  examination. 
In  rb  Wendt.    E:|:  pabte  Official  Beoetveb 

[0.  A.  78S 

—  Assignment  of  future  payments — ^Validity  as 

against  trustee  in  bankruptcy  of  assignor 
See  Bill  of  Bale.    2.  [198 

—  Deed  of  arrangement  with  creditors — ^Execu- 

tion of  deed  by  creditors  after  registra- 
tion -  -  -  -  -  685 
See  Deed  of  Abbanoehent  with  Cbe^ 

DIT0B8. 

BILL  OT  lOLCRABQ^-^Estopnel^Ne^igenoe^ 
Banker — Forgery  of  Name  of  Paiyee—^ayee  **o 
fictitious  or  non^^iistenl  person'* — BiUs  of  Ba^ 
change  AfA,  1882  (45  k  46  Ftet.  <;.  61),  <.  7, 
st»6-f.  3.]  In  an  action  by  the  plaintiffs  for  a 
dedaxation  that  the  defendants,  their  bankers, 
were  net  entitled  to  debit  them  with  the  amoont 

3 


BILL  OT  SXCHA]rOB--coii<ta«S(Z. 

of  certain  forged  bills  of  exchange,  it  appeared 
that  v.,  a  foreign  correspondent  of  the  plamtiffs, 
being  in  the  habit  of  dnwing  upon  them,  some- 
times making  the  bills  payable  to  the  order  of 
0.  P.  &  Co.,  another  foreign  firm,  a  clerk  in  the 
plainUffis'  employment  forged  the  signature  of  T. 
to  bills  purporting  to  be  drawn  on  the  plaintiffs 
by  y.  to  the  order  of  C.  P.  k  Co.,  and  resembling 
those  which  V.  was  in  the  habit  of  drawing  on 
the  plaintiffs,  and  placed  among  the  fplalntiffb' 
corretipondence  counterfeit  letters  of  advice  with 
respect  to  these  bills  resembling  those  ordinarily 
received  from  V.  By  these  means  the  clerk  pro- 
cured the  genuine  acceptances  of  the  plaintifl»  to 
the  bills  which  he  had  forged.  He  then  forged 
upon  the  bills  indorsements  purporting  to  be  tlrate 
of  C.  P.  &  Co.,  the  payees  named  therein,  and  was 
paid  by  the  cashiers  of  the  defendants  across  the 
counter  the  amounts  for  which  the  bills  were 
drawn : — Bdd^  by  Charles^  J.,  that  the  defendants 
were  not  protected  by  s.  7,  sub-s.  3,  of  the  Bilk  of 
Exchange  Act,  1882,  as  C.  P.  &  Go.  were  not 
**ffctitious  or  non-existing"  payees  within  the 
meaning  of  the  sub-section;  that  the  plaintiffs 
had  not  been  guilty  of  negligence  immediately 
connected  with  the  transactions  so  as  to  disentitle 
them  to  recover;  and  that  the  defendants  were 
not  entitled  to  debit  the  plaintiffb  with  the 
amount  of  the  forged  bills  paid  as  above  men* 
tioned.  Vagliang  Brothebs  o.  Ggvebnob  and 
Cgmpant  of  Bank  of  England    -         -     103 


BILL  OF  UhJX— Consideration^  Statement  of—- 
Money  paid — Accruing  LiabUUy,  Betention  of 
Money  to  satisfy— Expenses — Buls  of  Sale  Act, 
1878  (41  &  42  Vict,  c,  31), «.  8.]  The  considera- 
tion for  a  bill  of  sale  was  stated  to  be  the  payment 
of  a  sum  of  money  by  the  grantee  to  the  grantor. 
Part  only  of  such  sum  was  in  fact  paid  over,  the 
remainder  being  retained  by  the  grantee  by  agree- 
ment with  the  grantor  in  satismotion  of  (1)  the 
amounts  of  acceptances  which  had  been  given  by 
the  grantor  to  the  grantee,  and  were  then  numing  • 

(2)  a  sum  agreed  to  be  paid  by  the  gisntor  to  the 
grantee  for  the  hire  of  furniture  assigned  by  the 
bill  of  sale  for  a  period  of  three  months;  and 

(3)  an  agreed  sum  for  expenses  of  the  transac- 
tion : — £eU,  that  none  of  the  amounts  so  retained 
could  truly  be  said  to  have  been  j^aid  io  the 
grantor,  and  therefore  the  consideration  was  not 
tiruly  stated,  and  the  bill  of  kile  was  void. — Ex 
parU  National  Mercantile  Bank  (15  Ch.  D.  42) 
discussed.    Bichabdson  v.  Habbib  -    0.  A.  908 

2.  BtU  of  SaU-'Bankruptcy-^'*  License 

to  take  possession  of  personal  chattels  as  seeurity 
for  a  aebt  **— Assignment  of  Bights  under  Agree^^ 
ment  for  Hire  cmd  Purchase  of  Furmitwre — As" 
signment  of  Future  Payments — VaUdity  a»  against 
Jyustee  in  Bankruptcy  of  Assignor,"]  An  agree* 
ment  for  the  hire,  and  ultimate  purehase  by  the 
hirer,  of  specified  articles  of  furniture,  provided 
that,  on  payment  by  the  hirer  of  an  agreed  priee, 
which  was  to  be  paid  in  a  fixed  number  of 
periodioal  instalments,  the  articles  should  beoomer 
his  property,  but  that,  until  the  agreed  price  bad 
been  fully  paid,  they  should  remam  the  property 
of  the  lender.  It  was  furthelr  provided  that,  if 
default  should  be  made  in  the  punotuiJ  payment 
of  the  hive,  the  lender  might  immediately  enter 
H  2  a 
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upon  the  dwelling-house  of  the  hirer  and  take 
possetf  ion  of,  and  remore  and  sell  the  goods. — 
During  the  currency  of  this  a^;reemeQt  the  lender 
aesigned  aU  hia  right  and  interest  under  the 
agreement  to  a  person  who  had  lent  him  money, 
es  security  for  the  advance,  authorizing  him,  if 
(Je&ult  should  be  made  in  repayment  of  the  loan 
as  agreed,  to  exercise  all  the  powers  oontaiDed  in 
the  hiring  agreement,  until  the  balance  due  to 
him  should  have  been  repaid : — Hddt  that  this 
assignment  was  not  a  *'bill  of  sale"  within  the 
meaning  of  s.  4  of  the  Bills  of  Sale  Act,  1878  :— 
Held  also,  that  the  licence  to  enter  and  take  pos- 
session of  the  goods  was  not  capable  of  being 
assigned. — Brown  v.  Metropolitan  Countiee  Life 
AiBuranee  Society  (28  L. J.  (Q.  B.)  286)  followed.— 
Held  also,  that  the  assignment  of  the  instalments 
which  aoorued  due  under  the  hiring  agreement 
after  the  commencement  of  the  bankruptcy  of  the 
assignor  was  valid  as  against  the  trustee  in  the 
bankruptcy.—^  parU  NiehoU  (22  Gh.  D.  782) 
distinguished.  In  be  Datis  &  Co.  Ex  pabtb 
Bawlikos         -         -         -         -     0.  A.  198 

BOKD — Beleaee — Accord  and  ScUiefaction  to  one 
of  two  (Migee8-^peciaUyDebt—Praetic&-'Plead' 
ing,"]  To  an  action  by  two  obligees  of  a  common 
money  bond  the  defendant  pleaded  accord  and 
satisfaction  by  delivery  of  stock  and  goods  to  one 
of  the  plaintiffs.  Upon  an  application  .to  strike 
out  the  defence  as  being  no  answer  to  the  action : 
•^Held,  that  according  to  the  rule  in  equity,  which 
is  now  to  prevail,  accord  and  satisfaction  must  be 
taken  to  be  an  answer  to  an  action  for  a  specialty 
debt,  but  that  according  to  equitv  joint  creditors 
must  primft  facie  be  taken  to  be  interested  as 
tenants  in  common,  and  not  as  joint  tenants,  and 
that  the  defence  was  good  only  as  concerned  the 
claim  of  the  plaintiff  who  was  party  to  the  accord 
and  satisfiMstion,  and  was  therefore  defective,  and 
should  be  amended.    Steeds  v.  Steeds    -     587 

Breach  of  condition — ^Discharge  of  surety 

See  Pbinoipal  and  Subett.  [894 

BOBOTOH— Parliament— Borough  vote— Notice 
of  obiection — ^Powor  of  amendment  900 
See  Pabliaxent. 

BBIOX  ZABTH— Reservation  of  mmes  and 
minerals  -  .  -  .  555 
See  Vises  and  BIinebals. 

BXriLBniG  fWnxn^Mortgoffe— Redemption— 
Advanced  Member— Proweo  for  Bedemjfoon  an 
Payment  according  to  Rtdee  **for  time  being  "  of 
Society — Alteration  of  Bulee  after  Date  of  Mortgage 
—Certificate  of  Regietrar^-BuHding  Societies  Act, 
1874  (87  <fe  88  Fie*,  c.  42^  ««.  18,  20,  21.]  An 
*'  advanced  "  or  borrowing  member  of  a  building 
society  executed  a  mortgage  to  the  society  to 
secure  an  advance  made  oy  them  to  him.  The 
mortgage  contained  a  covenant  by  the  mortgagor 
to  pay  to  the  society  all  subscriptions,  fines,  and 
other  moneys  which,  according  to  the  rales  for 
the  time  being  of  the  society,  should  from  time 
to  time  become  due  and  nayaUe  by  him  in  respect 
of  the  security  or  the  shares  by  virtue  of  which 
the  advance  was  made  to  him.  The  proviso  for 
redemption  was  expressed  in  similar  terms.    Tlie 
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rules  in  force  at  the  date  of  the  mortgage  did  not 
render  advanced  members  liable  to  contribute  to 
the  losses  of  the  society.  The  rules  were  afttf - 
wards  altered  by  the  introduction  of  a  prorisioD 
that  an  advanced  member  should  not  be  entitled 
to  redeem  his  mortgage  without  paying,  in  addi- 
tion to  what  would  have  been  due  &om  him  under 
the  ori^nal  rules,  his  proportion  of  the  losses  of 
the  society.  The  altered  rules  were  certified  hy 
the  reglBtrar  of  building  societies,  as  provided 
by  the  Building  Societies  Act.  1874  i—Hetd,  that 
the  new  rules  applied  to  the  mortgage,  and  that 
the  plaintiff  desinng  to  redeem  his  mortgage  must 
do  so  in  accordance  with  thoee  rules. — Smith'e 
Case  (1  Ch.  D.  481)  distinguished.- ITeM  also, 
tiiat  the  registrar's  certificate  was  oonclusiTe  as 
to  the  validity  of  the  proceedings  taken  by  the 
society  for  the  passing  of  the  new  rules. — Dett- 
hurst  V.  Clarkson  (3   E.  &  B.  194)  followed. 

BOSENBUBQ      V.      NOBTHUMBEBLAND       BUDuDIN*' 

SoGiETT  -  ....     aA878 

9. SubscripUon   Shares— WUhdrawal— 

Winding^p^Liability  of  Withdrawn  Members — 
37  <i^  88  Vict,  c  42,  s.  42,  s.  14—25  d:  26  Viet. 
c.  89,  s.  200.]  By  the  Bmlding  Societies  Act, 
1874  (37  &  38  Vict  c.  42),  s.  14,  the  liabUity  of 
any  member  of  any  society  under  the  Act  in 
respect  of  any  shares  upon  which  no  advance  has 
been  made  shall  be  limited  to  the  amount  actually 
paid  or  in  arrear  on  such  share. — By  s.  16  the 
rules  of  every  such  society  shall  set  forth  **  (4)  the 
terms  upon  which  shares  may  be  withdrawn."— 
By  the  Companies  Act,  1862  (25  &  26  Vict  c  89), 
s.  200,  ^  in  tne  event  of  an  unregistered  company 
being  wound  up,  every  person  diall  be  deemed  to 
be  a  contributory  who  is  liable  at  law  or  in  equity 
to  pay  or  oontribute  to  the  payment  of  any  debt  or 
liability  of  the  company." — ^Biembers  of  a  buildin;^ 
society  incorporated  under  the  Building  Societies 
Act,  1874,  who  had  investing  shares  payable  by 
monthly  subscriptions,  and  upon  which  no  ad- 
vance had  been  made,  gave  due  notice  of  with- 
drawal and  received  the  estimated  amount  of  their 
shares  imder  the  rules  of  the  society  before  the 
shares  were  iiill^  paid  up  or  matured.  The 
society  was,  withm  a  year  aftcffwards,  wound  up 
in  the  county  oourt,  under  the  winding-up  daoses 
of  the  Companies  Acts,  and  the  judge,  on  the  ap- 
plication of  creditors,  made  an  order  declaring 
that  holders  of  such  shares  not  matured  at  the 
commencement  of  the  winding-up  were,  notwith- 
standing withdrawal,  liable  to  contribute  to  the 
assets  of  the  society  to  the  extent  to  which  their 
shares  were  "in  arrear"  at  the  commencement 
of  the  winding-up,  and  that  the  extent  to  which 
such  shares  should  be  deemed  to  be  in  anear 
was  the  extent  of  the  total  amount  of  sub- 
scriptions which  became  payable  prior  to  the 
winding-up,  together  with  fines  and  interest:— 
Heldj  that  the  order  wav  wrong,  for  that,  on 
withdrawal  of  their  shares,  the  hold»s  ceased  to 
be  members  of  the  society,  and  no  amount  was 
**  in  arrear"  within  s.  14  of  the  Building  Sodetics 
Act,  1874,  and  that  they  were  not  liable  "  at  law 
or  in  equity  "  to  contribute  to  its  d^its  within 
the  meaning  of  s.  200  of  the  Companies  Act,  186S. 
In  be  The  SHEmsLD  and  Sorrs  Yobxshibe 
Fbbmanent  Building  SociBTT      -         -    470 
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BUXIAL — DiviBiun  of  parish — ^New  parish  for 
cccleeiastical  purposes — Right  of  in- 
habitant of  new  parish  to  burial  in  old 
parish  ....     157 

See  Ecclesiastical  Law. 

Dead  bodies  cast  on  shore  from  the  sea — 

Order  of  justices — Statement   of  fads 

shewing  jurisdiction         -  -  608 

See  Ju6Ticx& 

CA8S  STATED — Power  to  state  case  for  opinion 
of  Court— Special  Act      -  -     504 

See  Inbcrakce. 

CASBB^Bebb  v.  Bunny  (1  K.  &  J.  216)  followed 
See  Bbyence.    3.  [158 

Blaw^eti,  Ex  parte  (17  Q.  B.  D.  303)  fol- 
lowed -  -  -  -  87 
See  BAincBUPTCT. 

Brotcn  t.  Metropolitan  Counties  Life  Asiur- 

anee  Society  (28  L.  J.  (Q.  B.)  236)  fol- 
lowed ....     198 

See  Bill  op  Salk.    2. 

(Jarmichael  v.  Liverpool  Sailing  Sfiipoumere 

Mutual  Indemnity  Association  (19  Q.  B.  D. 
2-12)  considered     -  .  .     727 

See  IxsuBANCE  (Mabinb).    2. 

Carr,  Ex  parte  (35  W.  R.  150)  explained 

iSee  BANKBTJFTC7.      9.  [jM 

ChUders  v.  Wooler  (2  B.  &  E.  287)  con- 
sidered ....  614 
See  Execution. 

Cosgrave  v.  Trade  Auxiliary  Co,  (8  Ir.  R. 

G.  L.  349)  considered        -  -     184 

See  Defamation. 

Dewhurst  v.  Clarkson  (3  E.  &  B.  194)  fol- 
lowed -  -  -  -  878 
See  Building  SoaBrr. 

Duncan  v.  Hill  (Law  Rep,  8  Exch.  242)  dis- 
tinguished ...  -  254 
See  Principal  and  Agent. 

East  and  West  India  Docks  Co.  r.  Kirk  & 
Bandall  (12  App.  Gas.  738)  explained 
See  Arbitration.  [668 

JPtnfcy,  In  re  (21  Q.  B.  D.  475)  considered 
See  Bankbuptct.    8. 

Fleming  v.  Newton  (1  H.  L.  G,  263)  con- 
sidered ....  184 
See  Defamation. 

JETarrM,  Ex  parte  (2  Gh.  D.  423)  explained 

and  distinguished  ...     170 

See  Bankruptct.    4. 
Hegarty  v.  Shine  (14  Gox,  G.  C.  124,  and 

G.  A.  145)  considered        -  -       28 

See  Grdonal  Law. 

Eersant  v.  Hersant  (18  Q.  B.  D.  412)  fol- 
lowed »  .  -  .  204 
See  Parliament.    2. 

Hext  Y.  Om  (Law  Rep.  7  Gh.  699)  followed 
See  Mines  and  Minerals.  [555 

Jarmain  v.  Hooper  (8  M.  &  G.  827)  con- 
sidered ....  614 
See  Execution. 

Jones  Y.  Kent  (22  Q.  B.  D.  204)  followed  908 
See  Parliament. 


CASES — eontinued 

— -  Lennoxy  Ex  parte  (16  Q.  B.  D.  315)  ex- 
plained ....  88 
See  Barkruptgt.    3. 

McNaUy  v.  Oldham  (16  G.  L.  Ir.  (N.8.)  298) 

considered    ....     184 
See  Defamation. 

National  Mercantile   Bank,  Ex  parte  (15 

Gh.  D.  42)  discussed         -  -     268 

See  Bill  of  Sale. 

NichoU,  Ex  parte  (22  Gh.  D.  782)  distin- 
guished ....  198 
See  Bill  of  Sale.    2. 

Ocean  Iron  Steamship  Insurance  Association 

T.  Leslie  (22  Q.  B.  D.  722)  approved  and 
followed       -  -  -  -     710 

See  iNSURANCi^  (Mutual). 

—  Reg,  T.  Bennett  (4  F.  &  P.  1105)  considered 
See  Grdonal  Law.  [28 

Sanger  v.  Sanger  (Law  Rep.  11  Eq.  470) 

approved      ....     648 
See  Husband  and  IVife. 

SaviUe,  In  re  (4  Morrell  Bky.  Gas.  277)  ap- 
proved and  followed  -  -  88 
See  Bankrcptot.    3. 

Smith's  Case  (1  Gh.  D.  481)  distinguished 

See  Building  Society.  [878 


Spanish  Telegraph  Co,  v.  Shepherd  (13  Q.  B. 

D.  202)  discussed   -  -  -     145 

See  Landlord  and  Tenant.    3. 

-^-  United  Kingdom  Mutual  Steamship  Assur^ 
anee  Association  v.  NeviU  (19  Q.  B.  D. 
110)  dUtinguished  -  -  -     710 

See  Insurance  (Mutual). 

Warkworlh,  The  (9  P.  D.  145)  considered 

See  Insurance  (Marine).    2.  [727 

Whittaker  v.  Whitiaher  (7  P.  D.  15)  dis- 
cussed ....  178 
See  Praotigb.    6. 

WoodaU,  Ex  parte  (13  Q.  R  D.  479)  distin- 
guished -  -  -  -  87 
See  Bankruptct. 

CHAUESS — Appeal  from  order  made  during 
the  vacation  -  -  -  -  16 
See  Practice. 

"OSABXTT"— Income  tax—Allowances  -  296 
See  Revenue.    5. 

CEZQUS — Accord  and  satisfaction — ^Receipt  of 
cheque  for  amount  less  than  that  claimed 
— ^tention  of  cheque  on  account  610 
See  Accord  and  Satisfaction. 

CH17BGE — Gurate — Income  tax — Allowance  from 
Gurates  Augmentation  Fund  -  160 
See  Revenue.    2. 

OLAT — Reservation  of  mines  and  minerals  555 
See  Mines  and  Minerals. 

C0LLI8I0H  —  Preliminary   acts  —  Actions   for 
damage  hy  collision  between  vessels 
See  Practice.    12.  [250 

C0XPXII8ATI0N — Regulation  of  Railways  Act, 
1868— Issue  tried  in  High  Gourt>-New 

trial 485 

See  Practice.    9. 
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C01CP06ITIOH— -Bankruptoj— -How  fSir  Innding 
on  orediton— Fatore  and  contingont 
liabilities     -  -  -  -       90 

See  Bankbuftot.    2. 

07— BUI   of 
-     268 


C0H8IDEBAXI0V,    8TA' 

sale  - 

See  Bill  of  Sale. 

OOHVIOXZOV — ^Appeal  ftom— Notloe  of  appeal — 
ExoiBolaw  -  -  ..  •     628 

SeeJvffncEB.    8. 

— ^  **  Second  offence  ** — ^lioensing  Acts  •  845 
See  IdOEssLSQ  Acts. 

C08T8— Action  by  solicitor  on  untaxed  bill  of 
costs— Summons  for  liberty  to  sign  final 
judgment  -  -  •  -  10 
SeeFRAoncE,    14. 

Charges  of  witness  engaged  on  behalf  of 

alleged  lunatic  at  inquiry  under  Lunacy 
Be^ilation  Act      -         ~  .     567 

See  LuNATio. 

—  Ckmnter-claim — Action  of  contract— Sum 
recovered  not  exceeding  502. — County 
court  scale  -  -  -  «  548 
See  Pbactice.    8. 

Taxation — Action  against  joint  wrongdoers 

— Separate  pleadings — ^Verdict  against 
both  defendants  -         -     09,529 

See  Pbactice.    4,  5. 

COUKTSE-OLAni— Costs — Action  of  contract- 
Sum  recovered  not  exceeding  502. — 
County  court  scale  -         -  -     548 

^SSm  PBAcnoB.    8. 

COVHTT — ^Election  —  Borough  vote — ^Notice  of 
objection — ^Power  of  amendment  -  200 
See  Pabuamxnt. 

Juatices — ^Income  tax — ^Lunatic  asylum  484 

SmBevxnue.    7. 

COITHTT  OOmCTL—Sleetwnr^IUegdl  Practice— 
Inadvertence — Belief  from  Penalty — Diteretion 
of  Court  '^Appeal  to  Uourt  of  Appeal — Criminal 
MaUer—Looai  Qovemment  Act,  1888  (51  A  52 
Fie<.  «.  41),  «.  75— ifuntetpal  Electione  (Corrupt 
and  Illegal  Practices)  Act,  1884  (47  dr  48  Vict, 
c  70),  «.  18,  17,  20— Judicature  Act,  1873 
(36  &  37  Viet.  c.  66),  ».  47.]  The  effect  of  s.  75 
of  the  Local  Government  Act,  1888,  is  to  incor- 
porate into  that  Act  ss.  13,  17,  and  20  of  the 
municipal  Elections  (Corrupt  Kod  Illegal  Prac- 
tices) Act,  1884. — An  appeal  lies  to  the  Court  of 
Appeal  against  the  refusal  of  a  Divisional  Court 
to  make  an  order,  under  s.  20  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  exempting  a  candidate  at  an  election  of 
county  councillors  from  penalties  incurred  by  him 
through  inadvertence,  under  s.  17,  by  reason  of 
practices  which  are  declared  to  be  illegal  by  s.  13, 
such  a  matter  not  beioga  criminal  matter  within 
the  meaning  of  s.  47  of  tbo  Judicature  Act,  1883. 
— On  the  occasion  of  the  first  election  of  county 
councillors  under  the  Local  Government  Act, 
1888,  a  candidate  inadvertently  incurred  a  penalty 
for  an  illegal  practice,  and  a  Divisional  Court  re- 
fused to  grant  him  relief,  on  the  ground  that 
ignorance  of  the  provisions  of  the  Act  was  no  ex- 
cuse for  a  breacn  of  them : — Heldy  that,  having 
regard  to  the  difficulty  of  construing  s.  75  of  the 
Local  (Government  Act,  1888,  and  to  the  fact  that 


00UVT7  COmCSL—cowtinued. 

another  Divisional  Court  had  granted  relief  to 
other  candidates  under  precisely  similar  eirciiin- 
stances,  the  exercise  of  the   discretion  by  the 
Divisional  Court  mi^ht  (with  their  assent  on  being 
informed  of  the  decisions  of  the  other  Court),  be 
ovenruled,  and  the  relief  granted.     £x  pabte 
Walkib-         -         -         -         -     aAS84 
00UVT7  OOWS— Action  for  Sum  not  exoeeding 
£100  eommeneed  in  High  Court — BemiUer  to  Gncalir 
Court  for    Trial  —  •Tttrisciictum  —  RetrotpeeHu 
Effect  of  Act — Action  commenced  before  January  1, 
1889— Cbiin^y  CourU  Act,  1888  (51  A  52    Vict, 
e.  43),  «.  65.]     By  s.  65  of  the  County  Coniti 
Act,  1888  (which  came  into  opemtion  on  Janu- 
ary 1,  1889),  "  where  in  any  action  of  contract 
brought  in  the  High  Court  the  claim  indoned  on 
the  writ  does  not  exceed  £100,  ....  it  fihall 
be  lawful  for  either  party  to  the  action  at  any 
time,  if  the  whole  or  part  of  the  demand  of  the 
plaintiff  be  contested,  to  apply  to  a  judge  of  the 
High  Court  at  chambers  to  order  such  action  to 
be  tried  in  any  court  in  ulhick  the  action  might 
have  been  eommeneedj  or  in  any  court  convenient 
thereto ;  and  on  the  hearing  of  the  application 
the  judge  shall,  unless  there  is  good  cause  to  the 
contrary,  order  such  action  to  be  tried  aoood- 
ingly." — By  s.  56,  **  All  personal  actions,  where 
the  debt,  demand,  or  damage  claimed  is  not  more 
than  £50,  ....  may  he  commenced  in  the 
court"    By  s.  186  the  word  *•  court  "or  *  eoonty 
court "  ^  shall  mean  and  include  any  court  held 
under  this  Act,  and  also  the  City  of  London 
Court,  and  shall  include  end  mean  the  judge  or 
registrar  of  the  court : " — fleZri,  that  &  65  gives 
power  to  order  the  trial  to  take  place  in  any 
county  court  in  which  the  action  (if  the  amount 
claimed  had  been  such  that  it  ccold  have  been 
commenced  in  a  county  court)  might  have  been 
commenced : — Held,  also,  that  a.  65  applies  to 
actions   commenced    before   January   1,    1889. 
CvBTis  V,  Stovin  -        -         -         -  0.  A.  51S 

2. City  of  London  Court — JuriedictioH— 

Hereditaments  —  Leasehold  Property  —  Comdf 
CourU  Act,  1888  (51  A  52  Viat.  c.  48X  «.  56.]  By 
s.  56  of  the  County  Courts  Act,  1888,  exoept  m 
in  this  Act  provided,  the  Court  shall  not  have 
cognizance  of  any  action  **  in  which  the  title  to 
any  corporeal  or  incorporeal  hereditament  shall 
be  in  question;"  and  by  s.  60  jurisdiction  is 
given  to  try  such  actions  where  neither  the  valoc 
of  the  hereditaments  in  dispute,  nor  the  rent 
thereof,  shall  exceed  £50  by  the  year. — ^Wbere 
the  defendant  disputed  the  plaintiffs'  titie  to 
houses  hold  by  them  under  leaaea  for  years,  and 
exoeeding  the  specified  yearly  value : — ^JETeld,  that 
the  title  to  '*  hereditaments "  was  in  question 
within  the  meaning  of  s.  56,  and  therefore  that 
the  county  court  had  no  jurisdiction  to  try  the 
action.    TouKiNs  v,  Jones     -  -    C.  A. 


8. 


—  Appeal — Proceedings  in  Interpleader— 
Right  of  Appeal  where  Damages  daimea- — Countj 
Courts  Act,  1888  (51  A  52  Vict.  e.  43),  ss.  120. 
157.]  In  an  interpleader  proceeding  under  s.  157 
of  the  County  Courts  Act,  1888,  the  value  of  the 
goods  claimed  was  less  thim  £20,  and  the  daimani 
claimed  damages,  exceeding  £20,  against  the 
high  bailiff  and  the  execution  creditor.  At  the 
hearing  the  judge  gave  judgment  for  £15  for  the 
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claimant  against  the  ezeontion  creditor,  and  did 
not  grant  leaye  to  appeal  i^Held,  that  the  ezeoa- 
tion  creditor  had  no  right  of  appeal  under  a.  120, 
which  .proYides  that  there  shall  be  no  right  to 
appeal  in  proceedings  in  inteipleader,  where  the 
monej  claimed,  or  the  yalne  of  the  goods  and 
chattels  claimed,  or  of  the  proceeds  thereof,  does 
not  exceed  £20,  unless  the  judge  shall  grant  leare 
to  appeal    Lumb  v.  Teal  &  Ck>.     -  -    676 

Appeal— Leave  to  appeal — Court  of  Appeal 

See  Pbactioe.    2.  [843 

C07ZHAHT— To  pay  rent  —  Surrender  by  as- 
signee of  part  of  premises— Liability  of 
lessee  -  -  -  -  -  74 
See  Laitolobd  and  Tbkamt.    2. 

To  pay  rates,  &c. — ^Water-rate  -    145 

See  Landlobd  and  Tenant.  3. 
GBUnHAI  LAW— J7tw&and  and  Wife^Commu- 
nieaUon  of  Venereal  Dieease — Offences  against  the 
hereon — Offences  against  Womenr—^^  VfdawfuUy 
and  mdliciouslif  inflicting  grievous  hodUy  harm  ' 
— *^ AsMuU occasioning  actiidl  bodily  harm" — 24 
4t  25  VieL  o.  100,  «.  20,  47.]  The  prisoner  was 
convicted  upon  an  indictment  chargmg  him  with 
''^  unlawfully  and  malicioUBly  inflicting  grievous 
bodily  harm"  upon  his  wife,  and  wiS^  **an 
assault"  upon  her  ''occasioning  actual  bodily 
harm,*  under  ss.  20  and  47  respectively  of  24^  25 
Yict  c.  100.  It  appeared  that  at  a  time  when 
the  prisoner  knew,  but  his  wife  did  not  know* 
that  he  was  suffering  from  gonorrhoea,  he  had 
connection  with  her,  that  the  result  was  that  the 
disease  was  communicated  to  her,  and  that,  had 
45he  been  aware  of  his  condition,  she  would  not 
have  submitted  to  the  intercourse: — Held^  by 
Lord  Coleridge,  G.J.,  Pollock  and  HuddJeston, 
BB.,  Stephen,  Manisty,  Mathew,  A.  L.  Smith, 
Wills,  and  Grantham,  JJ.  (Field,  Hawkins,  Day, 
and  Charles,  JJ.,  dissenting),  that  the  conduct  of 
the  prisoner  did  not  ecmstitute  an  offence  under 
either  section  of  the  statute,  and  that  the  convic- 
tion must  be  quashed. — Beg.  v.  Bennett  (4  F.  &  F. 
1105)  and  SegaHy  y.  Shine  (14  Cox,  C.  C.  124, 
and  C.  A.  145)  considered.  The  Queen  v.  Clar- 
ence -  -  -  -  G.  G.  B.  28 
8k  —  Libd — Letter  written  to  Woman  pro- 
posing Immoral  Intereouree-^Defamatory  Libel 
tending  to  provoke  Breach  of  the  PeoM.^  The 
defendant  was  tried  and  convicted  on  an  indict- 
ment charging  him  with  having  unlawfully  and 
maliciously  written  and  published  to  a  young 
woman  of  virtuous  and  modest  character  a  defa- 
matory letter  of  and  concerning  her,  and  of  and 
concerning  her  character  for  v^ue  and  modesty. 
The  defendant  having  seen  an  advertisement  for 
a  situation  inserted  by  the  young  woman  in  a 
newspaper,  wrote,  and  sent  to  her  at  the  address 
given,  the  letter  in  question,  which  contained 
a  proposal  in  plain  terms  that  she  should  sur- 
render her  chastity  to  him  for  a  sum  of  money : — 
Meldy  that  the  conviction  could  be  sustained,  be- 
cause, under  all  tiie  circumstances,  the  defamatory 
letter  might  reasonably  tend  to  provoke  a  breacn 
of  the  peace.    The  Queen  v.  Adams     0.  C.  B.  66 

CITBATE— Allowance  by  Cuzates  Augmentation 
Fund — Income  tax^         -  -    150 

See  Revenue.    2. 


DEBT — ^Assignment  of—'*  Cause  of  action  axising 
wholly  or  in  part  within  the  city  of 
London  "—Mayor's  Court^-^urisdiotioB. 
iSee  Matob's  CouBT,    2.  ■  [188 

—  Assignment — Assignment  of  future  pay- 
ments>~yalidity  as  against  trustee  m 
bankruptcy  of  assignor  -  -  1$S 
See  Bill  of  Sale.    2. 

DSSD  OF  ABBANOSXEHT  WITH  CBraiTOBS 
—Ikeds  of  Arrangemenl  Act,  1887  (50  A  51  Via. 
G,  57),  ss.  5,  6,  7,  li—Begistratiottr^ExeevHon  of 
Deed  by  Creditors  after  BegtetmUion—AUeraiitm 
of  Deed— Bankruptey-^'* Person  aggrie^ed*'-^ 
Bankruptcy  Act,  1883  (46  <&  47  Viet.  c.  52),  $.  104.1 
A  deed  of  arrangement,  whereby  a  debtoir  aasignea 
all  his  property  to  a  trustee  for  his  oseditols* 
benefit,  made  partiea  thozeto  of  the  4tb  part, 
*«  the  seveial  persons,  companies,  and  finns  .whofle 
names  and  .  seals  are  hereunto  signed  and 
affixed  respectively,  being  creditors  of  ue  debtor, 
and  all  otiier  creditors  of  the  debtor  acceding 
hereto."  The  trust  declared  by  the  deed  was  to 
divide  the  balance  of  the  proceeds  of  ^e  estate 
after  payment  of  expenses,  &&,  ^  rateably  among 
the  ereaitois  parties  hereto,  including  as  such 
creditors,  if  the  trustee  and  committee  of  inspec- 
tion shaU  determine,  but  not  otherwise,  such  per- 
sons being  creditojs  of  the  debtor  as  may  have 
refused  or  neglected  to  execute  these  presents.*^ 
The  deed  was  executed  on  the  same  day  by  the 
debtor,  the  trustee,  and  one  creditor  who  signed 
and  sealed  in  a  schedule  thereto ;  and  within 
seven  days  was  registered  under  the  Deeds  of  Ar- 
rangement Act,  1887,  which  avoids  such  deeds 
unless  registered  in  compliance  with  the  Act. 
Subsequently  to  su<di  registration  six  other  credi- 
tors signed  and  affixed  their  seals  in  the  aohe- 
dule :  —  Held  (reversing  the  decision  of  the 
Queen's  Bench  Division),  that  the  execution  of 
the  deed  by  creditors  after  registration  did  not 
amount  to  an  alteration  of  the  deed  so  as  to  avoid 
it  or  vitiate  the  registration  of  it ;  and  that  tiie 
provisions  of  the  Act  were  sufficiently  complied 
with  by  the  registration  of  the  deed  as  it  existed 
at  the  time  of  such  registration.  In  bb  Battrt. 
Ex  PABTB  Milne         -         -         -     0.  A.  686 

TWTAMJiTlOV— Libel'- PHffilege-^Iimuondo^ 
Inference  of  Defamatory  Meaning — PtMicalion  4% 
Trade  Newmaper  of  Extracts  from  Begiater  of 
County  Judgments.}  The  plaintiff;  a  hatter, 
brought  an  action  against  tne  defendants,  tht 

Eroprietors  of  the  naUer^  Qaxette^  a  newapapei 
aving  a  circulation  among  the  members  of  tiie 
trade,  for  libel.  The  alleged  libel  consisted  of  a 
statement  which  appeared  in  the  number  of  the 
HaJlieri  Gazette  for  December  1, 1887,  in  a  column 
headed  '*  The  Gazette,''  with  sub-headings  "  Bills 
of  Sale,"  "  County  Court  Judgments  '*  and  *<  The 
Bankruptcy  Acts,"  under  the  suo-heading  **  County 
Ckmrt  Judgments,"  as  follows :  **  W.  S.,  L.  Houses 
L.  Street  (the  plaintiff's  name  and  addiessX 
27{.  Is.  Od.,  October  13,  1887":  the  innuendo 
being  *' meaning  thereby  that  on  December  1, 
1887,  there  was  an  unsatisfied  judgment  against 
the  plaintiff  in  a  county  court  for  27/.  Is.  OcK., 
which  had  been  obtained  on  October  13,  IkiSlt'* 
A  judgment  for  that  amount  had  been  at  that 
date  recovered  against  the  plaintiff  in  a  oona!^ 
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DXTAlUnOV— «aft<^iitMxi 
court,  and  bad  been  regiBtered  in  tbe  register  of 
oonnty  court Jndgmento  kept  pursuant  to  s.  18  of 
tbe  Connty  Coorte  Act,  1852.  Prior  to  December 
1, 1887»  tbe  plaintiff  bad  satisfied  tbe  judgment, 
but  be  bad  not  obtained  a  certificate  of  satisfko- 
tfon,  and  on  December  1, 1887,  tbe  judgment  con- 
tinued on  tbe  register.  Tbe  defendants  bad, 
witbout  tbemselves  searcbing  tbe  register,  taken 
tbe  particulars  from  anotber  trade  newspaper. 
The  judge  bold  tbat  tbe  words  were  capable  of 
tbe  alleged  defiunatory  meaning,  and  left  it  to  tbe 
lury  to  saj  wbetber  tbey  were  libellous.    The 

ury  found  a  yerdict  for  tbe  plaintiff,  with  sub- 
stantial damages: — ^fleZd,  that  tbe  direction  and 
tbe  Terdiet  were  riehi.'-'Fleming  t.  NewUm  (1 
H.  L.  0.  268),  McNaUy  t.  OWiam  (16  G.  L.  Ir. 
.8.)  298;  and  Cotgrave  y.  Trade  AuxUiary  Co. 

8  Ir.  B.  0.  L.  840)  considered.    Williams  v. 

MITB  ------     134 

DISOEABOB,   OBDBB  07— Suspension — Gondi- 
ditional  order— Cumulatiye  penalties 
See  Bankbuftct.    6.  [277 

DZSOXiAIlIBB  -^  Lease — Bankruptcy—  Sublease 
by  way  of  mortgage — Application  for 
vesting  order— Persons  entitled  to  notice 
See  BAiTKBUFTOr.    8.  [692 

BXflOOyBBT— Penal  action— Action  for  treble 
damages  for  pound  breach  -     426 

See  Practice.    11. 

BISftlTAUnOATIOH— Local  board,  members  of 
— '*  Concerned  in  a  contract"  with  tbe 
local  board — Work  done  by  member  of 
board  for  contractor — Penalty  -  744 
See  Local  Ootebmment  Acts.    2. 

XKKI — Keeping  dog  witbout  licence — ^Previous 
oouTiction — ^Beduotion  of  penalty  142 
See  Bbtxnue. 

BUTT— Association  fat  trade  or  business— Exemp- 
tions  -         -         -         -     279 

See  BiYEinTS.    4. 


^-Sight  of  Way^  Grant  of  Way  by 

fftneral  Wordi — **  Waye  now  or  heretofore  Md  or 
enjojfed** — Way  ai  Date  of  Grant  phyeioaUy  inea- 
vahU  of  uee  wUh  mineipal  Sul^ect  of  GrantJ]  In 
1872  tne  owner  df  two  adjoining  (pieces  of  land 
ffianted  one  to  the  plaintiff  and  the  other  to  the 
dotodant  Tbe  giant  to  the  pbdntiff  contained 
tbe  general  words,  '*  together  with  all  ways,  &&, 
easements,  and  appurtoaances  whatsoever  to  the 
said  tenement  ana  premises  beraby  granted,  or 
any  part  thereof  now  or  heretofore  held  or  en- 
joyeo,  or  reputed  or  known  as  port  or  parcel 
thereof,  or  appurtenant  thereto/*  Prior  to  1852 
tiie  occupiers  of  the  two  tenements  bad  used  in 
oommon  a  formed  private  road,  for  the  purpose  of 
ffoing  to  and  from  their  respective  tenements  to 
Sm  high  road.  There  waaaccess  to  the  plaintiff's 
tenement  fhim  the  high  rcNul  witbout  paanng  over 
the  private  road«  but  the  only  access  to  the  de- 
frndanVs  tenement  was  by  means  of  that  road.  In 
1852,  by  Uie  permission  of  the  owner,  the  then 
oceunier  of  the  plaintilTs  tenement  built  a  wall 
wbioo  oitbely  separated  his  tenement  from  tbe 
loivafte  roadt  and  from  that  time  down  to  1872, 
and  aiterwaidi^  with  one  exception,  down  to  the 


issue  of  tbe  writ,  the  occupiers  of  the  plaintiff^s 
tenement  made  no  use  of  the  private  road,  bat 
obtained  access  to  the  tenement  directly  from  the 
high  road : — HM,  that  under  the  drcnmaianees 
tbe  inference  that  the  word  ** heretofixe"  in  the 
grant  to  the  plaintiff  was  used  in  its  ordinary 
grammatical  meaning  was  rebutted,  and  that  no 
right  to  the  use  of  the  private  road  passed  to  him. 
Bob  v.  Sidboks  -         -         -     C.  A  814 

BG0LZ8IA8TI0AI  ULW—Disiriet^New  Paruh 
—Burial— '**  EedeHaatical  Purposee"— Right  of 
Inhabitant  of  New  Parish  to  bury  in  the  OU 
Pariehr-e  &  7  Viet,  e.  37,  «t.  11-15—19  <£  20  Ftet 
e.  104,s«.  11, 14, 15.]  Tbe  burial  of  the  dead  ifl 
an  "  ecclesiastical  purpose  '*  within  the  mwming 
of  19  &  20  Vict  c.  104,  &  14.  and  where  a  district^ 
which  has  a  burial  ground,  becomes  by  the  opeia- 
tion  of  this  section  a  separate  and  distinct  parish 
for  ecclesiastical  purposes,  the  inhabitants  of  such 
new  parish  cease  to  have  any  right  of  burial  in 
the  burial  ground  of  the  old  parish  out  of  which 
the  district  was  taken.    Hughes  v.  XiLOYD      117 


BLBOnOB — County  council— Illegal  practic 

Inadvertence — ^Belief  {h>m  penalty    S84 
See  CocMTT  Ck)UNCiL. 

—  Poor  law — Assistant  overseer — Power  of 
justices  to  review  election  -      91 

See  Poor  Law.    2. 

ZSTOPPBIr— Negligence— Banker  — Forged  biH 
of  exchange-  -         -         -     lOS 

See  Bill  of  Exchange. 

SVIDSHCZ— Production  of  documents  —  Doca- 
ments  in  the  bands  of  persons  not  parti<^ 
to  action       -         -         -         - 
iSee  Pbactice.    13. 

Highwav — Nuisance    -         -         - 

See  Nuisance. 

SXOZFTIOB— Mines  and  minerals— Brick  earth 
and  day  —  -  -  -  Mft 
£S0e  Mines  AND  MiNKBALS. 

SXOZBE  —  Apneal  fiom  conviction — Notice  of 
appeal  ...  -     60 

See  JuancBS.    3. 

-^  Bevenue — ^Keeping  dog  wtthont  licence- 
Previous  conviction — ^Bednctioa  of  pen- 
alty -  -  -  -  -  141 
^SSmBevkntk. 

JJOXSJrnffB—Sherif-'Indoreement  on  Writ  fA 
Fu  Fa, — Direction  to  Sherif  to  levy  on  partienlar 
Goode — LiabitUyof  Execution  Creditor  for  wrong- 
ful Seienre  by  oherijfj]  The  defendant  bavinj; 
recovered  judgment  in  an  action  against  ooe 
O.  M.  M.,  his  solicitor  indorsed  on  a  writ  of  fieri 
facias,  directing  the  sheriff  to  levy  the  amount  of 
the  judgment  upon  the  goods  of  6.  IL  M^  a  state- 
ment that  the  execution  debtor  rerided  at  a  certain 
address,  which,  however,  was  not  the  addresB  of 
such  execution  debtor,  but  that  of  bis  fiUier,  G.  It 
The  sheriff  seised  the  goods  of  6.  M.  the  fttber. 
In  an  action  brought  by  G.  M.  against  the  defend- 
ant, the  execution  creditor,  in  respeet  of  such 
seixure,  the  jury  found  that  the  shenff  seiaed  the 
goods  of  the  pUintar  instead  of  tiioae  of  6. 1L)L 
the  son,  because  be  was  misled  by  the  directioa 
be  receiTed  from  the  solicitor  of  the  defendant:— 
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SXBCUnOH — continued, 

HM,  that,  upon  snoh  finding,  the  defendant  was 
liable  in  respect  of  the  wrongful  seizure  of  the 
goods. — Jarmain  v.  Hooper  (6  M.  &  G.  827}  and 
ChOden  r.  Wooler  (2  E.  &  E.  287)  considered, 
MoBBis  V.  Salbebg      -  -         -     C.  A.  614 

Beoeiver — ^Appointment  of— -Equitable  exe- 
cution -  -  -  -  178 
See  Practice.    6. 

Beceirer  appointed  in  a  daim  in  Gbanoery 

Division — ^Petitioning  creditor — Bank- 
ruptcy -  -  -  -  179 
See  Bankbttftct.    4. 

Beoeiver— Betired  pay  of  officer — Sum  paid 

to  officer  in  respect  of  commutation  of 
retired  pay  -  -  -  -     489 

See  PfiAcnoB.    7. 

Seizure  and  sale — Secured  creditor— Judg- 
ment creditor — ^Equitable  execution  187 
•  See  Bakkbuftct.    5. 


7ACZIITI28— «  Beasonable  &ciUties  '*— Bailway 
company — ExcessiTC  charges  -  648 
See  Bailway  Company. 

FI8EXBT  ACTS— ^Ssa  Fiahery-'Enforoement  of 
Act — Offence  against  Act — Sea  Fishery  Ofieer — 
Bxeltuive  Bight  to  onweouto— 46  &  47  Vict,  c  22, 
M.  4,  n-'Firtt  ScheduU,  AHide  22.]  The  Sea 
Fisheries  Act,  1883  (46  &  47  Vict  c  22),  creates 
certain  oi&noes,  and  by  s.  11 :  **  The  provisions  of 
this  Act  ....  shall  be  enforced  by  sea-fishery 
officers/'  who  are  defined  by  that  section : — Hda, 
that  the  effect  of  the  above  words  is  that  no  one 
except  a  sea-fishery  officer  can  prosecute  for  an 
offence  against  the  Act,  and  a  rule  calling  upon 
justices  to  hear  and  determine  a  summons  for  an 
offence  aeainst  the  Act,  taken  out  by  a  private 
indiWduflJ,  discharged.    The  Queen  r.  Gubitt 

[688 

7BA17DS,  STATUTE  OT— Factors  Act,  1877  — 
Vendee  in  possession  of  document  of 

tiUe 864 

See  Sale  of  Goods, 

Memorandum   in    writing  —  Memorandum 

-     367 


m 
afteraction  - 
See  Sale  of  Ooods.    2. 


OAXIHO — Principal  and  Agent — Employment  of 
Agent  toheton  Account  of  Pr inctjNiZ— -8  i  9  Vict. 
e,  109,  s.  18.]  The  plaintiff  having  employed  the 
defendant  to  bet  on  commission,  and  the  defend- 
ant having  fiailed  to  make  certain  bets  pursuant 
to  the  plaintiff's  instructions,  the  plaintiff  sued 
the  defendant  for  breach  of  contract  as  his  agent, 
claiming  as  damages  the  excess  of  gains  over 
losses  which  should  have  been  received  by  the 
defendant,  had  the  bets  in  question  been  made, 
after  deducting  the  amount  of  his  commission  : — 
Hdd,  that  as  by  statute  8  &  9  Vict,  c  109,  s.  18, 
the  bets  would  not  have  been  recoverable  at  law, 
the  plaintiff  could  not  maintain  the  action.  Cohen 
r.  KiTTELL        -----      680 

■  Game  of  skill  played  for  money — Suffering 
gaming  on  licensed  premises  -  861 
See  iHir.    3. 


GABVI8HSB  OBDEB  —  Sufficiency  of  affidavit 
in  support  of  application  -  -  5M® 
See  PBAcncE.    8. 

GBAHT — Easement — Bight  of  way— Grant'  of 
way  by  general  words— "Ways  now  or 
heretofore  held  or  enjoyed  -     884 

See  Easement. 

Beservation  of  mines  and  minerals — Brick 

earth  and  clay        -         -  -     555 

See  Mines  and  IIineiials. 


EIGHWAT— Nuisance— Evidence  -     881 

See  Nuisance. 

HV8BAVD  AVD  WIFS — Married  Woman — DeM 
incurred  hy  Wife  before  Marriage  —  Judgment 
againtt  Wife — Separate  Estate  —  Restraint  on 
Anticipation — Married  Women's  Property  Act, 
1870  (33  &  34  VicL  c,  93),  s,  12.]  Sect  12  of  the 
Married  Women's  Property  Act,  1870,  which 
makes  any  property  belonging  to  a  married 
woman  for  her  separate  use  liable  to  satisfy  her 
debts  contracted  before  marriagd  extends  to  pro- 
perty settled  to  the  separate  use  of  a  married 
woman  without  power  of  anticipation. — A  husband 
and  wife  were  sued  in  respect  of  debts  of  the  wife 
contracted  before  their  marriage,  which  took  place 
after  the  coming  into  operation  of  the  Mairied 
Women's  Property  Act,  1870,  and  before  the 
coming  into  operation  of  the  Mairied  Women's 
Property  Act,  1882,  and  judgment  was  recovered 
against  them.  The  wife  was  possessed  of  pro- 
perty which  upon  her  marriage  was  settled  to  her 
separate  use  without  power  of  anticipation: — 
Held,  that  the  wife's  property  was  liable  to  satisfy 
the  judgment — Sanger  v.  Sanger  (Law  Bep. 
11  £q.  470)  approved.    Axford  v.  Beid 

[G.A.648 

—  Communication  of  venereal  disease — Offences 

against  the  person  -         -         ->      88 
&e  Cbdonal  Law. 

nxmrnCATS  CHUD— Settlement— Poor-law 
See  PooB  Law.  [184 

niOOlIE  TAX — Allowance— Charitable  purposes 
See  Bevenue.    5.  [886 

—  Banker — ^Loau  for  less  than  a  year — ^Pay- 

ment of  interest — Deduction  of  income 
tax 158 

See  Bevenue.    3. 

— -  County  asylum — Duty  on  income  from  land 
See  Bevenue.    7.  [484 

Curate — Allowance  from  Curates  Augmen- 
tation Fund-  -  -  -  160 
See  Bevenue.    2. 

Life  insurance  company — ^Profits  or  gains — 

Interest  arising  from  investments  made 
for  purposes  of  a  business  -     444 

See  Bevenue.    6. 

ZHFAHT — Next  Friend — Conduct  of  Cause — Com- 
promise— Benefit  of  Infant']  The  plaintiff,  an 
mfant,  brought  an  action  by  her  next  friend  in 
the  county  court  to  recover  damages  for  personal 
injuries  sustained  by  her  through  the  alleged 
negligence  of  the  defendant  At  the  trial  a  judg- 
ment of  nonsuit  was  pronounced,  and  it  was  sug- 
gested that  if  there  was  no  appod  the  defendant 
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would  not  ask  for  costs.  The  plaintifTs  counsel 
agreed  to  this,  and  the  judgment  was  entered 
without  costs.  The  plaintifi  was  without  means. 
On  an  application  onner  behalf  for  a  new  trial : — 
HM  (reveising  the  judgment  of  the  Queen's 
Bench  Division),  that  the  agreement  was  of  no 
benefit  to  the  infant,  and  was  not  binding  on  her. 
Bhodes  v.  Swithenbank        -         -     0.  A.  577 

IHFOSIIATIOV— Bj  whom— Fisheiy  Acts— Sea 
fishery  oflicer  ...     qss 

See  FiflHEBT  Acts. 

mOBAUTT— Letter  containing  immodest  pro- 
posals— ^Libel  «-  -  -  66 
See  Gbdunal  Law,    2. 

mr — Licence  to  eeU  exeiaahU  Liquors — Renewal 
— DieereUon  of  Jueticee  —  Licensing  Ad,  1828 
(9  Geo.  4,  c,  61),  e.  l  —  Lieeneing  Act,  1872 
(35  <{;  96  VicL  c.  94X  a.  42—LicenHng  Act,  1874 
(87  dt  38  Viet.  c.  49),  s.  26.]  The  discretion  of 
the  justices  as  to  granting  or  refusing  a  licence 
by  way  of  renewal  under  the  Licensing  Act,  1828 
(9  Gko.  4,  c.  61),  and  the  Licensing:  Acts,  1872 
and  1874,  in  respect  of  excisable  liquors  to  be 
drunk  on  the  premises,  is  absolute,  proyided  it  be 
exercised  judicially.— On  an  application  to  justices 
under  the  Licensing  Act,  1828,  s.  1,  for  the  re- 
newal of  a  licence  to  sell  excisable  liquors  by 
retail  to  be  drunk  on  the  premises  the  justices 
refused  to  renew  the  licence  on  the  grounds  of 
the  remoteness  of  the  inn  from  police  supervision, 
and  the  character  and  necessities  of  the  neigh- 
bourhood. An  appeal  to  quarter  sessions  was 
dismissed.  On  a  case  stated  i^Held  (by  Lord 
Esher,  M.R.,  Fry  and  Lopes,  L.JJ.,  affirming  the 
judgment  of  the  Queen's  Bench  Division)  that 
the  discretion  vested  in  the  justices  under  the 
Licensing  Act,  1828,  s.  1,  had  not  been  affected 
by  the  Licensing  Acts,  1872  and  1874,  and  that 
it  was  therefore  competent  to  them  to  withhold 
the  licence  on  the  grounds  stated.  Shabpe  v. 
Wakefield       -         -         -         -     C.  A. "" 


2. Licence— Of  Spirit  Licence^Diacre- 

tion  0/  Jwtieea—Qrounda  of  Befuaalr^Wine  and 
Beerhoaae  Act,  1869  (32  A  83  Vict,  c.  27),  #.  ft— 
Beer  Dealere  Betail  Lieeneee  Act,  1880  (43  VicL 
c.  6),  a.  1.]  Sect  8  of  the  Wine  and  Beerhouse 
Act,  1869,  which  enacts  that  certificates  for  off 
retail  licences  under  that  Act  are  only  to  be 
refused  upon  one  of  the  four  groimds  therein 
specified,  is  repealed  by  s.  1  of  the  Beer  Dealers 
Betail  Licences  Act,  1880,  only  so  far  as  it  relates 
to  beer  licences ;  and  the  discretion  of  licensing 
justices  as  to  the  granting  of  certificates  for  ofiT 
retail  wine  or  spirit  licences  is  still  subject  to  the 
.  limitations  imposed  by  s.  8  of  the  Wine  and  Beer- 
house Act,  1869.    The  Queen  v.  Scott    -     481 


8, Qfeneea^'*  Gaming**— Game  of  SkOl 

played  for  Money— Steering  Gaming  on  Licenaed 
Fremiae^^Lieenaing  Act,  1872  (SH  dt  86  Viet, 
c  94), «.  17.]  The  appellant,  a  licensed  person, 
sufiered  a  game  of  skili  called  '*  skittle  pool "  to 
be  played  for  small  stakes  of  money  on  a  billiard 
table  in  the  licensed  premises  :—H«M,  that  be 
could  properly  be  convicted  of  suffering  gaming 
under  the  Licensing  Act,  1872,  s.  17,  sub-s.  1. 
Drsoir «.  Masox        •         -         -         -     851 


IVBinSlAVOB — Inauranee    agaUtat    Aeeident  — 
^  EffedU  of  injury  cauaed  hy  accident " — Fewer  ej 
Amtrator  to  atate  a  Special  Caae  under  tke  Cowt- 
mon  Law  Procedure  Ad,  1854,  a,  5.]    The  ascmed 
under  a  policy  granted  by  the  defendant  company 
against  **  death  from  the  effects  of  injury  eaiued 
bv  acddent,"  fell  and  dislocated  his  shoulder. 
He  was  at  once  put  to  bed  and  died  in  leas  than 
a  month  from  the  date  of  the  accident,  having 
been  all  the  time  confined  to  his  bedroom.    In  « 
case  stated  in  a  reference  under  the  defeodaDti' 
niecial  Act  the  umpire  (bond  that  the  aanired 
oied  from  pneumonia  caused  by  cold,  but  that  be 
would  not  have  died  as  and  when  he  did  had  it 
not  been  for  the  accident,  that  as  a  consequence 
of  the  accident  he  suffered  from  pain  and  wm 
rendered  restless,  unable  to  wear  his  clothing, 
weak,  and  unusually  susceptible  to  cold,  and  that 
his  catching  cold  and  the  &tal  effects  of  the  cold 
were  both  oue  to  the  condition  of  health  to  which 
ho  had  been  reduced  by  the  accident  :—HeI(f, 
that  the  death  of  the  assured  was  due  to  the 
'*  effects  of  injury  caused  by  accident "  within  the 
meaning  of  tiie  policy. — The  defendants  tfedaX 
Act  provided  for  the  reference  to  arbitratum  of 
any  question  arising  on  any  of  their  contracts  of 
insurance,  and  that  the  **  submission  to  any  swli 
arbitration "  might  be  made  a  rule  of  Oonrt  :— 
Held,  that  the  umpire  in  a  reference  under  the 
Act  had  power  to  state  a  special  case  for  the 
opinion  of  the  Oourt  under  the  Oimmon  Lav 
Procednre  Act,  1854,  &  5.     Isitt  v.  Railway 

PaSBENOEBS  ASSUBANCE  COMFAXY    -  -      101 

IVSITXAHOB  (LIFE)  — Income  tiix— Ftoflts  or 
gains — Intexest  arising  from  investment* 
made  for  purposes  of  a  business  444 
See  Revenue.    6. 

IHStJRAVGE  (XABIVE)— ifeiNoraiMiicM—fm 
from  Average  under  three  per  oenL  unleaa  General 
— General  Average  and  Particular  Average  not  h 
he  added  together^]  Under  the  memorandom  in 
a  marine  policy  by  which  the  subject-matter  ci 
insurance  is  warranted  free  from  average  under  s 
certain  amount  per  cent.,  unless  general,  or  the 
ship  be  stranded,  sunk,  or  burnt,  a  general  average 
loss  cannot  be  added  to  a  particular  average  lobs 
to  make  up  a  loss  amonnttng  to  the  specified  per> 
centage. — A  ship  was  insured  by  a  policy  ex- 
press^ to  be  against  all  losses  which  could  not 
be  recovered  under  an  ordinary  Lloyd's  policy  by 
reason  of  the  insertion  therein  of  the  memorandam 
against  average  under  three  per  cent.,  unless 
general,  or  the  ship  be  stranded,  sunk,  or  burnt 
The  ship  while  covered  by  the  poliey,  through 
stress  or  weather,  incurred  a  paiiieular  average 
loss;  and  forther  damage  to  her  was  incnrml 
under  such  circumstances  as  to  constitute  a  genenl 
average  loss.  The  particular  average  loss  did  not 
amount  to  three  per  cent  of  her  value,  but  tke 
general  and  particular  average  losses  taken 
together  did  amount  to  such  percentage : — Hel^. 
that  the  assured  were  entitled  to  recover  the 
particular  average  loss  under  the  poliey.  Pbicc 
A  Go.  V.  The  A 1  Ships'  Small  Damage  Ivscb- 
ANCE  Association  -  -  -  C  A.  860 
8.  •^—  Mutual  Inauranee  Company  —  *^  Im- 
proper navigation**  —  ** Improper  aiowoge.']  Br 
the  rules  of  the  defendants,  a  snipowncrs  mutual 
insurance  association,  the  plaintiflh  were  entitled 
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to  protection  in  respect  of  **damage  to  goodron 
board  when  oanaed  oy  the  improper  naTigation  " 
of  their  ship,  but  were  not  entlUed  to  claim  in 
reapeot  of  "  damage  cauaed  by  improper  stowage." 
— A  cargo  of  wheat  while  in  uie  hold  of  the 
plaintifiBr  ship  was  damaged,  owing  to  a  taint 
commimicated  to  the  wheat  thzongh  the  ceiling 
and  limber  boards  of  the  vessel  haying  been  satu- 
rated with  a  composition  which  had  leaked  from 
the  previous  carga  The  ceiling  and  limber 
boaros  had  not  be^i  properly  cleaned  before  the 
wheat  was  slowed: — Hddt  by  Charles,  J.,  that 
the  damage  was  not  caused  by  '*  improper  naviga> 
tion :" — SembUf  per  Charles,  J.,  that  the  damage 
was  caused  by  **  improper  stowage. — Carmiehad 
¥.  Liverpool  Sailing  Shipoumeri'  Mutual  Indem' 
niiy  Aasociatum  (19  Q.  B.  D.  242)  and  The 
Warkworth  (9  F.  D.  145)  considered.  Canada 
Shifpiko  Compact  v.  Brituh  Shipownbbs'  Mu- 
tual PBOTBomro  Association      -         -     727 

8.  Warranty  —  **  Ironj**    "  Steele]     A 

policy  of  insurance  on  a  ship  contained  a  clause 
**  Warranted  no  iron,  or  ore,  or  phosphate  cargo, 
exceeding  the  net  registered  tonnage."  In  an 
action  on  the  policy  against  the  underwriters : — 
Held,  by  the  Court  of  Appeal,  afSrming  the  judg- 
ment of  Matbew,  J.,  that  the  warranty  was  broken 
by  shipping  a  quantity  of  steel  in  excess  of  the 
net  registered  tonnage.  Habt  v,  Standabd 
MaBINX  iNSXntANGE  CCNHPANT  -      G.  A.  499 

IHSVSAVCS  {WSTUALy-Mutual  Marine  Inewr- 
anee  Aeaociaiion — Pdiey  effected  by  one  of  eo- 
Oumere  of  Ship  a»  Agent  for  aU — Contributions 
to  Losses— Liability  of  oUier  co-OvmersJ]  The 
plaintifis  were  a  mututd  marine  association,  being 
registered  under  the  Companies  Act,  186i2,  as  a 
company  limited  by  guarantee.  The  defendants 
were  some  of  the  part  owners  of  a  steaim^p. 
Homstedt,  to  whom  the  other  shares  of  the  ship 
belonged,  was  the  managing  owner,  having  autho- 
rity to  insure  the  ship  in  such  an  association  as 
that  of  the  plaintiffs,  and  he  insured  it  with 
them  by  a  policy  for  lOOOZ.  Homstedt  traded  as 
Homstedt  &  Grarthome.  The  policy  stated  that 
Homstedt  &  Garthome,  '*as  well  m  their  own 
names  as  for  and  in  the  names  of  all  and  every 
person  and  persons  to  whom  the  same  may  apper- 
tain, in  part  or  in  all,  subject  to  the  provisions 
hereinafter  contained,"  insured  the  ship  in  the 
fium  of  10002.  for  a  year,  the  charges  of  the  in- 
fiuronce  to  be  borne  by  members  of  the  association 
having  ships  entered  in  the  association,  in  propor- 
tion to  the  sums  assored  therein,  and  tJie  assurers 
thereby  bound  themselves  to  the  assured  for  Hhe 
true  performance  of  the  premises,  tiie  considera- 
tion due  unto  the  assurers  for  the  insurance  bdng 
the  contributions  to  be  paid  from  time  to  time  by 
the  assured  for  losses  and  averages  on  other  steam- 
ships mutually  insured  in  the  association,  and 
other  costs  and  charges  of  the  association  at  the 
rates  per  cent,  to  be  determined  by  the  committee. 
And  it  was  mutnallv  agreed  between  the  assured 
and  assurers  that  all  the  rules  of  the  association, 
whether  set  ont  in  the  policy  or  indorsed  thereon 
or  otherwise,  should  be  as  binding  on  tiie  assured 
and  assurers  as  if  they  had  been  inserted  in  the 
policy  and  had  formed  part  thereof.  The  rales 
were  indorsed  on  the  policy.    The  menunandum 


X^SVTLAXCE  (KUTXIALy-eonlinued^ 

of  association  of  the  association  stated  its  objects 
to  be  *'  the  insurance  of  steamships  belonging  to 
members  of  the  association,  or  in  which  memberB 
of  the  association  are  interested,  or  have  a  share 
or  shares."  The  articles  of  association  provided 
that  ^  every  person  shall  be  deemed  to  have  agreed 
to  become  a  member  of  the  association  who  insavee 
any  ship,  or  share  or  shares  in  a  ship,  in  pursnanoe 
of  the  regulations  herein  contained."  The  first 
rale  was,  **  the  members  of  this  club  shall  mutu- 
ally insure  each  other's  steamships,  or  sharee 
therein,  in  such  manner  and  against  such  loss  and 
damage  as  are  hereinafter  mentioned."  Homstedt 
having  become  bemkrapt,  an  action  was  brought 
against  the  defendants,  the  other  eo^wnezs  of  the 
ship,  to  recover  oontributkms  according  to  the 
rales  to  losses  in  respect  of  other  ships  insured 
with  tiie  association  during  the  curreni7  of  the 
policy : — HM  f  afiarming  the  judgment  of  Day,  J.), 
that  the  defendants  were  liable,  for  whether  they 
bad  or  had  not  become  members  of  the  associa- 
tion, they  had  by  the  policy  ezpresaly  contiaoted 
with  the  association,  that  they  would  be  liable  for 
contributions  to  losses  in  respect  of  othw  ahipe 
insured  with  ttie  association  in  accordanoe  with 
the  rules,  just  as  if  they  had  been  members,  and 
that  sudi  a  contract  was  within  the  authority  of 
the  managing  owner,  and  within  the  powers  of 
the  association. — United  Kingdcan  Mutual  Steam- 
ship Asauratioe  Assoeiaiion  v.  NemU  (19  Q.  B.  P. 
110)  distinguished.— Ocean  Iron  Steamship  Jjisur- 
ance  Association  v.  Leslie  (22  Q.  B.  D.  722)  ap- 
proved and  followed.  Gbeat  Britain  100  Al 
Steamship  Insurancb  Assochation  v.  Wtlldb 

[0.  A  710 

I1ITSBS8T — Income  tax— Profits  or  gains — ^In- 
terest arising  from  investmenu  made  for 
purposes  of  a  business  -  -  M4 
iSSee  Revbnuz.    6. 

IHTEBFIXADSB  —  Counhr  court  —  Appeal  — 
Bight  of  appeal  where  damages  claimed 
See  CouHTT  Coubt.    3.  [876 

JOIKT  CBSDITOB — ^Accord  and  satisfaction  to 
one  of  two  obligees — ^Presumption  that 
creditors  are  interested  as  tenants  in 
common  and  not  as  jdnt  tenants  -  587 
SeeBoVJ}, 

JUDOXZHT — ^Bankraptcy — ^Petitioning  creditor's 
debt — ^Appesl  pending  from  judgment 
<^  Bankbuftot.    3.  [8S 

-"—  Bankmptcy — Petitioner's  debt — ^Trastee  in 
bankraptoy  of  judgment  creditor  -  87 
See  Banxbuptct. 

JUBISDICTIOH— County  court— Title  to  corpo- 
real or  incorporeal  hereditament  689 
See  County  Ooubt.    2. 

Mayor's  Court — "Carrying  on  business" — 

Solicitor's  clerk        -  -         -       1 

^See  Matob's  Coubt. 

JU8TI0BI  —  County  Treasurer -^  Churthwardene 
and  Overseers — Order  to  pay  Eigpenses  of  Burial 
of  Bodies  east  on  Shore  from  the  Set^^VaUdity  of 
Justices*  Order-^S  Geo,  3,  e.  75.1  By  48  Geo,  3, 
c.  75,  s.  1,  the  churchwardens  and  overseers  of  any 
parish  in  which  any  dead  human  body  shall  be 
tbund  cast  on  shore  by  the  sea  are  required  ta 
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cauae  tiie  same  forthwith  to  be  removed  to  some 
oonyenient  place,  and  with  all  convenieot  speed  to 
be  decently  interred  in  the  bnriaUgromid  of  such 
parish.  By  s.  5  the  churchwardens  shall  pay  all 
neoessaiy  and  proper  costs  and  expenses  which 
shall  be  incurred  in  or  about  the  execution  of  the 
Act ;  and  by  s.  6  any  justice  of  the  peace  for  the 
county  or  place  in  which  such  body  shall  have 
been  so  removed  or  buried  may,  by  writing  under 
his  handy  order  the  county  treaisurer  to  pay  to  the 
churchwardens  and  overseers  such  sums  of  money 
for  their  costs  and  expenses  in  or  about  the  execu- 
tion of  the  Act  (after  the  same  shall  have  been 
duly  verified  on  oath)  as  to  the  justice  shall  seem 
reasonable  and  necessary. — ^A  justice's  order,  made 
under  s.  6,  after  stating  that  he  had  inquired  into 
and  ascertained  on  oath  the  costs  and  expenses, 
amounting  to  II.  5«.,  incurred  by  the  church- 
wardens and  overseers  by  reason  of  a  dead  human 
body  haying  been  found  and  brought  on  to  the 
shore  withhi  their  parish,  directed  the  county 
treasurer  to  pay  to  them  the  said  sum  of  12.  5$^ 
according  to  the  48  Geo.  8,  e.  75  i^Held,  that  the 
order  was  bad,  because  it  did  not  shew  that  the 
expenses  in  question  were  proper  and  necessary 
expenses  inoured  in  or  about  the  execution  of 
the  Act,  and  therefore  did  not  sufficiently  state 
&ot8  to  shew,  or  from  which  it  could  be  inferred, 
that  the  justice  had  jurisdiction  to  make  it    The 

QUKEN  V.  TbXASUBSB  OF  GOUVTT  OF  KxMT    OOS 

••  Pradiee  —  Poor  Law  —  Bemovcd  0/ 

Pauper  —  Appeal  againU  Order  of  Removal  — 
Notice  of  Appealr—Summary  Juriidiction  Acti, 
1848,  1879,  1884  (11  <£  12  Viet.  e.  43,  ».  85 ; 
42  d:  48  Viet,  e.  49,  ss.  81,  54 ;  47  <fc  48  Viet, 
e.  43,  #.  6.]  By  11  &  12  Vict.  c.  43,  s.  85.  ordere 
for  the  removal  of  paupers  are  excepted  fiom  the 

Srovishms  of  that  Act  and  therefore  the  seven 
ays*  notice  of  appeal  prescribed  by  &  31  of 
42  *  48  Vict  0.  49  (which  by  s.  54  is  to  be  con- 
strued as  one  with  11  ft  12  Vict  c.  43,  and  by 
47  &  48  Vict  c.  43^  s.  6,  is  made  applicable  to 
appeals  from  convictions  or  orders  niaae  in  pur- 
suance of  the  Summary  Jurisdiction  Acts,)  is  not 
required  on  an  appeal  against  an  order  of  removal. 
Thb  Quben  v.  Justices  of  Somebsbtsbibe      825 

8. Praetiee—Exeite  Late — Appeal  from 

ConvUsUon—Notiee  of  Appeal^!  d:  8  Geo.  4,  e.  53, 
s.  88— ^iitmary  JuriedtcHon  Aete.  1879  and  1884 
(42  d:  48  Viet.  e.  49,  #.  31;  47  A  48  VieL  e.  43, 
«.  6).l  The  Act  of  1827  for  consolidating  and 
amending  the  excise  laws  (7  &  8  Geo.  4,  c  53), 
s.  83),  requirod  ]y>tioe  of  appeal  from  a  conviction 
under  that  Act  to  be  given  **at  and  immediately 
upon  the  giving  of  the  judgment  appealed  against" 
-"By  the  Summary  Jurisdiction  Act  1879  (42  ft  43 
Vict  a  49),  s.  31,  persons  authorized  to  appeal 
from  a  court  of  stunmary  jurisdiction  may  appeal, 
subject  to  the  condition  of  ^ving  notice  of  appeal, 
if  no  time  is  prescribed,  within  seven  days  after 
the  day  of  the  decision. — By  the  Summary  Juris- 
diction Act,  1884  (48  ft  49  Vict  c.  48),  s.  6,  a 
Serson  authorised  to  appeal  by  any  Act  before  the 
ummary  Jurisdiction  Act  1879,  from  a  conviction 
or  order  of  a  court  of  summary  jurisdiction  made 
in  pursuance  of  the  Summary  Jurisdiction  Acts, 
shall  appeal  subject  to  the  conditions  and  regula- 
tions  contained  in  the  Act  of  1879.*A  person 


JITSnOEB— oonttfuied. 

convicted  of  an  offence  against  the  excise  hwt 
gave  notice  of  appeal  four  days  after  the  deciaion : 
— HM^  making  absolute  a  rule  for  a  mandamot 
to  justices  to  hear  the  appeal,  that  the  efiact  of 
the  Summary  Jurisdiction  Acts  was  to  repeal  bv 
implication  the  provision  requiring  noiUce  of 
appeal  at  and  immediately  upon  tfao  giving  of 
the  judgment,  and  therefore  no  time  was  pre- 
scribed within  the  meaning  of  s.  31  of  the  Sam- 
mar^  Jurisdiction  Act  1379,  so  that  by  that 
section  the  time  was  seven  days,  and  the  notice 
given  was  sufficient    The  Queew  v.  Justigd  op 

GiLAUOBGANSHIBE  .... 


^—  Assistant  overseers — ^Power  to  review  elec- 
tion -  -  -  -  W 
See  Poor  Law.    2. 

LAHDLOBD  AVD  TZV AHT— Xeose  ly  Mertga^ 
in  Po89euion — Righta  of  Mortgagee  wider  Learn— 
Conveyancing  and  Law  of  Property  Act,  1881  (44 
d:  45  Vict.  c.  41),  m.  10,  18.]  Where  a  lease  u 
made  by  a  mortgagor  in  possession  under  the 
powers  given  by  the  Gonveyancing  and  Law  of 
property  Act,  1881,  the  mortgagee,  on  giving 
notice  to  the  tenant  and  going  into  possession,  is 
entitled  by  virtue  of  the  Act  to  enforoe  the 
covenants  and  conditions  in  the  lease  in  the  same 
manner  as  if  he  had  been  a  party  to  it  and  such 
right  cannot  be  affected  by  any  collateral  agree- 
ment between  the  lessor  and  the  lessee.  Mosicir  al 
Pebmanent  Invsbticent  Buildino  Socirt  r. 
Smith        -         -         -         -         -0.  A.70 


2. 


Leaee — Covenant  by  Leseee  topay  Bent 


reserved  —  Assignment  —  Surrender  of  Part  of 
Premises  by  Assignee — Effect  of — ApportiommenL] 
The  plaintiff  demised  premises  to  the  defendant 
for  a  term  of  years  by  deed  containing  a  covenant 
by  the  defendant  for  the  payment  of  the  rent 
reserved.  The  defendant  assigned  the  term,  and 
his  assignee  surrendered  a  portion  of  the  premisei 
to  the  plaintiff.  In  an  action  on  the  covenant  the 
plaintiff  claimed  to  recover  the  amount  of  the 
apportioned  rent  for  the  put  of  the  premiaes  not 
surrendered : — Held^  that  the  liability  of  the 
defendant  on  the  covenant  was  not  exttngoidied 
by  the  surrender  of  part  of  the  demised  premises, 
but  he  still  remained  liable  thereon,  at  anv  rste 
to  the  amount  claimed. — Qtutne,  whether  he  re- 
mained liable  to  the  extent  of  the  whole  of  the 
rent  originally  reserved.    Batittoh  v.  Mobgaw 

[a  A.  74 

8.  Covenant  by  Leseor  topay  J2afes»  Taxes, 

and  Imposititms—Wdter'raie.']  By  a  covenant 
containeid  in  a  lease  of  a  warehouse  in  the  etty  of 
London  the  lessor  covenanted  with  the  lesariDii  to 
pay  all  rates,  taxes,  and  impositions  whatsoever, 
whether  parliamentary,  parochial,  or  imposed  by 
the  corporation  of  the  ci^  of  London  or  otherwise 
howsoever,  which  then  were  or  thereafter  mi^t 
be  rated,  charged,  or  assessed  on  the  said  premises, 
or  any  part  thereof,  or  on  the  aaid  yearly  rent,  or 
on  the  landlord,  owner,  or  tenants  of  the  said 
premises  in  respect  thereof. — ^Water  having  bees 
supplied  to  the  demised  premises  far  domestic 
purposes  by  the  New  River  Company  under  the 
provisions  of  the  Waterworks  Clauses  Act,  1847, 
the  lessees  paid  the  water-rates  due  in  respect  of 
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LAHBLOBB  AHB  TBKJLSt— continued. 

sucb  nipply,  and  sought  to  recover  the  Bame  from 
the  lessor : — Held,  that  such  water-rates  were  not 
rates  or  impositioiiB  imposed  on  or  in  respect  of 
tiie  premises  within  the  meaning  of  the  covenant, 
and  therefore  the  lessees  were  not  entitled  to 
recover  the  same  from  the  lessor. — tipanith  Tele- 
wraph  Co.  ▼.  Skepherd  (18  Q.  B.  D.  202)  discussed. 
Batkxmk  v.  Hunt  -         -         -  G.  A.  146 

Bankruptcy  —  Disclaimer    of    lease     by 

trustee — Sub-lease  by  way  of  mortgage 
— ^Application  for    vesting  order — Per- 
sons entitled  to  notice         -         -  69S 
See  Basxbuftct.    8. 
■  Breach   of  covenant  to    repair— Composi- 

tion—  Bankruptcy  —  Future  and  con- 
tingent liabilities  »  -  -  90 
See  Baitkbuftct.    2. 

IJBXL>~Criminal  law— Letter  calculated  to  pro- 
voke breach  of  peace  -  -  66 
See  Cbdiihal  Law.    2. 

—  Privilege — Innuendo— Inference   of  defe- 

matory  meaning       -         .         -   184 

See  DEFAMATION. 

IJCZlfOB— Riffht  to  take  possession  of  chattels  as 
secunty  for  debt— -Assignment  -  193 
See  Bill  of  Salk.    2. 


LOCAL  OOYXBiniBirT  ACTS— conetntisd 

nuisance  so  caused,  to  make  an  order  for  the 
abatement  of  such  nuisance  under  &  96.  Thx 
QuKiN  V.  Pablbt        -         -         .         - 


LlCXirsniO  acts  -Selling  Beer  by  retail  without 
Lieene&—'' Second  Offence  "-A  A  5  Wm,  4,  c.  85, 
«.  n^Lieensing  Aetj  1872  (35  <{;  36  Viet.  o.  941 
«.  3.]  The  manager  of  a  club  was  duly  convicted 
under  s.  17  of  4  &  5  Wm.  4,  c.  85,  of  selling  beer 
by  retail  without  having  an  excise  retail  lioenoe. 
Subsequently  he  was  convicted  under  s.  8  of  the 
Licensing  Act,  1872,  of  selling  iutoxicating 
liquor,  to  wit,  beer,  without  a  licence.  Upon  the 
hearing  of  Uie  latter  charge  the  magistrate  treated 
it  as  a  second  offence,  and  imposed  the  full  penalty 
of  £100  authorized  in  the  case  of  **the  second 
offence"  bv  s.  3,  sub-s.  2,  of  the  licensing  Act, 
1872  .~J7eid,  that  there  could  only  be  a  couvio- 
tion  under  s.  8  of  the  Licensiujg;  Act,  1872,  for  a 
second  offence  where  the  conviction  for  the  first 
offence  had  been  under  the  same  statute,  and  that 
the  second  conviction  was  therefore  bad.  In  rb 
AoTBms  -         .         -         -         -   845 

Licence  to  sell  exoiseable  liquors  —  Be- 
newal — ^Discretion  of  justices  -  289 
See  IHN.  > 

'<  Gaming ''  —  Game  of  skill  played  for 
mcmej — Buffering  gaming  on  licensed 
premises  -  -  -  -  861 
Seehnx.    3. 

— —  Off  spirit  license— Discretion   of  justices 
— Orounds  for  refiiBal  -         -  481 

SeelSH.    2. 

LOCAL  OOYSBVIIIHT  ACTS  —  Nuieanee  from 
Sevoage  Worke — Abatement — Order  of  Justicee — 
Fublie  SeaUh  Aet/.1S15  (38  d;  39  Viet,  e,  55), 
M.  27,  91  to  96.1  The  provisions  of  38  &  39  Vict, 
c.  55  (the  Public  Health  Act,  1875),  ss.  91  to  96, 
for  the  abatement  of  certain  nuisances,  do  not 
apply  to  a  nuisance  arising  from  sewage  tanks 
.and  works  constructed  under  s.  27  by  a  local 
board  of  health,  and  a  court  of  summary  juris- 
diction hasy  thmfore,  no  power,  on  proof  of  a 


2.  Local  Boardy  Member  of—DtaqudUfi' 

eation — **  Concerned  in'a  eontraet"  with  the  Local 
Board — Work  done  by  Member  of  Board  for  Con' 
tractor— PenaUy—PMie  Health  Act,  1875  (38  d: 
39  Viet  e.  55),  Sehed,  IL,  rr,  64,  70.1  By  the 
Public  Health  Act.  1875.  Schedule  IL,  r.  64,  a 
member  of  a  local  board  who  is  in  any  manner 
concerned  in  any  bargain  or  contract  entered  into 
by  such  board  shall  (except  in  certain  cases)  cease 
to  be  such  member,  and  his  office  as  such  shall 
thereupon  become  vacant ;  and  by  rule  70  of  the 
same  schedule  a  penalty  is  imposed  on  a  person 
who  acts  as  sucn  member  when  disablea  from 
acting  by  any  provision  of  the  Act  The  defend- 
ant, a  member  of  a  local  board,  was  employed 
by  persons,  with  whom  the  board  had  contracted 
for  the  performance  of  certain  works  on  the 
premises  ol  the  board,  to  do  portions  of  tiie  works 
so  contracted  for : — Held,  tfaiat  the  defendant  had 
been  concerned  in  contracts  enteved  into  by  the 
board  within  the  meaning  of  the  Act,  and  was 
therefore  disqualified ;  and  that,  having  acted  as 
a  member  of  such  board  since  becoming  so  dis- 
qualified, he  had  incurred  the  penalty  imposed 
by  the  Act.    Nutton  v.  Wilson        -  C.  A  744 

Poor-rate — Rate  collector — Bond  for  perform- 
ance of  duties — Breach  of  condition — 
Discharge  of  surety  -  -  894 
See  Principal  and  Sdbxtt. 

LODOEB  —  Franchise — Notice  of  claim — Sufii- 
dency  of        -  -  -  -  208 

See  Pabliament.    3. 

UrShXlC— Lunacy  BegulaHon  Aet,  1862  (25  A  26 
Vict.  0.  86),  8.  II— Co8t9—Chargee  of  Witness  en- 
gaged on  behalf  of  alleged  LunaHe  at  Inquiry 
under  the  Act — Action  against  Lunatie  not  taken 
away.']  Sect  11  of  the  Lunacy  Begulation  Act. 
1862,  in  subdtance  provides  that  it  shall  be  lawful 
for  the  Lord  Chancellor  to  order  the  costs,  charges, 
and  expenses  of  and  incidental  to  the  presenta- 
tion of  a  petition  for  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo,  or  for  any  order 
of  inquiry  under  the  Lunacy  Begulation  Act, 
1853,  and  to  the  prosecution  of  any  inquiry  on 
such  commission  or  order,  to  be  paid  either  by 
the  party  who  has  presented  the  petition,  or  by 
the  party  opposing  it,  or  out  of  the  estate  of  the 
alleged  lunatic,  or  partly  in  one  way  and  partly 
in  another;  and  that  such  order  shall  have  tlie 
effect  of  an  order  for  the  payment  of  money  made 
by  the  Court  of  Chancery. — ^An  inquiry  naving 
been  ordered  under  the  Lunacy  Begulation  Acts 
whether  or  not  the  defendant  was  of  unsound 
mind,  the  plaintiff,  a  medical  man,  was  employed 
by  the  defendant's  soUdtor  to  examine  tne  de- 
fendant, for  the  purpose  of  giving  evidence  of  bis 
sanity  at  the  inquiry.  The  plaintiff  accordingly 
did  so,  and  attended  and  gave  evidence  at  the 
inquiry,  but  notwithstanding  such  evidence  the 
defendant  was  found  to  be  a  lunatia  The  plain- 
tiff subsec^uently  brought  an  action  in  the  county 
court  against  the  defendant  for  his  charges  in 
respect  of  the  services  so  rendered  by  him,  but 
was  noDSiiited  on  the  ground  that  he  oonld  n:t 
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UnSAllC'—wiUimied, 

reeoTor  iiieh  ehaiget  without  an  order  under  the 
ahovo-mentioned  Bectkm : — Held,  that  the  aeetion 
did  not  take  away  or  affect  tiie  pUdntiiTa  right  of 
aotiony  aoaitmhig  the  action  to  be  in  other  reapecta 
maintainable,  fwd  therefore  that  the  nonauit  was 
wrong  and  there  mnat  be  a  new  trial.  Brock- 
well  V,  Bullock         -         -         -     C.  A.  667 

— ^  Income  tax— County  asylom — ^Dnty  on  in- 
come Irom  land  -  -  .  4M 
See  Beybtte.    7. 

MAKDAMUB-—PreroffaUve  Writ — Railway  Comr 
panf — Tranifer  of  Starts — Befutal  to  regider — 
Memedy  by  Action.']  A  shareholder  in  a  railway 
company  made  a  raal  and  absolute  transfer  of  hu 
shares  for  a  nominal  consideration  to  an  insolyent 
person  in  order  to  avoid  liability  for  future  calls. 
The  company  refused  to  register  the  transfer.  A 
rule  nisi  for  a  pterpgatiye  writ  of  mandamus  to 
comnd  the  companr  to  register  the  transfer 
having  been  grantea: — Held,  that  inasmuch  as 
^  prosecutor  had  another  specific  and  sufficient 
remedy,  viz.*  by  action  of  mandamus,  the  pre- 
rogatave  writ  ought  not  to  issue,  and  the  rule  must 
he  discharged.  The  Queee  v.  Lamboubn  Yallet 
Bailwat  Gompast    •         -         -         *     468 

VATOB'S  COWS-^Jwriedieium-'Prohibiiion— 
Mayor'e  CouH  (Exteneion)  Act,  1857  (20  d  21 
Viet.  e.  elmt.),  «.  l^—CoMiruetion  of  Worde, 
**  Carry  on  6iittneM."]  By  s.  12  of  the  Mayor's 
Court  (Extension)  Act,  1857,  ''Where  the  debt 
or  damage  claimed  in  anv  action  shall  not  exceed 
5<V.  no  plea  to  the  lurisdiction  shaU  be  allowed, 
provided  tiie  defendant;  or  one  of  the  defendants, 
shall  dwell  or  carry  on  business  within  the  city 
of  London  " : — £(s2d(afflxming  the  decision  of  the 
Qoaen's  Bench  IHvision),  that  a  dark  emjployed 
bv  a  solicitor  at  his  office,  which  was  withm  the 
city  of  London,  did  not  **  carry  on  business  "  there 
witiiln  the  meaning  of  s.  12,  so  as  to  give  the 
Major's  Court  lurisdiction  to  try  an  action  in 
which  the  clerK  was  defendant  Gbahak  v, 
Lewis        -         -         -         -         -C.  A.1 

8. Juriedietiofh-Prohibition^-^  Cause  of 

adicm  ariiinq  whoUy  or  in  part  trithin  the  CUy  of 
London  or  the  libniiee  thereof" — Aseigmnent  of 
Dfbtr-^Mayoi's  CouH  Procedure  Act  (20  d;  21  Vict. 
c.  dviiX  $.  12^  Judicature  Act,  187dy  «.  25, 
mib^.  6.J  The  plaintiff  brought  an  action  in  the 
Mayor's  Court  as  assignee  of  a  debt  alleged  to  be 
due  in  respect  of  the  price  of  goods  sold  and  de- 
livered to  the  defendant  by  tne  assigoor.  The 
sale  and  delivery  had  taken  place  without  the 
city  of  London,  but  the  debt  had  been  assigned 
in  writing  to  the  plaintiff  pursuant  to  s.  25, 
sub-0.  6,  of  the  Judicature  Aot»  1873,  within  the 
city  of  London: — Held,  that  the  assignment  of 
the  debt  was  part  of  the  cause  of  action,  and  that 
the  cause  of  action  having  arisen  in  part  within 
the  city  of  London  there  was  no  ground  for  a  pro- 
hibition. Bead  v.  Brown  -  *  C.  A.  188 
MKEB0POLI8  MAVAGSIBliT  ACT8--18  d:  19 
Viet  e.  120,  ».  116—25  d:  26  Vict,  c  102,  s.  106-- 
Notioe  of  Action — Metropolitan  Fsffry— iNlsf^i- 
ffeneeJ]  The  plaintiff  was  a  driver  emplojed  by 
eontiBctars  who  had  contiacted  with  the  defend- 
ants, a  metropolitsn  vestry,  to  provide  them  with 
horses  and  driven  for  their  csits  med  ia  watexiag 
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the  streets  under  the  powen  of  18  A  19  Tiet. 
c.  120.  The  defendants  negUgentiy  supplied  a 
cart  vrith  a  defective  axle,  and  by  leaaon  thereof 
the  plaintifl^  whilst  driving  the  cart  for  the  par- 
pose  of  watering  the  streets,  was  thrown  off  and 
injured :-— JSeU,  that  the  defendants  were  entitled 
to  notice  of  action  under  25  A  26  Viet  c  102, 
8. 106,  because  the  supply  of  the  water-cait  to  the 
plaintiff  for  the  purpose  of  watering  the  strt-ets 
wasa tiling  ** done  or  intended  to  be  done "  under 
the  powers  of  the  vestry  under  the  Act  empower- 
ing tnem  to  water  the  streets.  fiDWAXDSr.^EFIST 
OF  St.  Mabt,  Islibgtoh        -         -     C  A.  SS8 

MIHE8  AHB  WnfURATiB— Besarwrfibn/roai  Grant 
— Brick  Earth  and.  Clay — Dettmeiion  of  Surfaer 
of  Land.']    A  conveyance  in  fee  of  land  reaerred 
**  all  mines  of  coal  culm  iron  and  all  other  mines 
and  mineralfl  whatsoever  except  stone  aoairiea,** 
with  power  to  work  the  same,  and  to  maxe  roads, 
watercourses,  and  other  works,  through,  over,  or 
upon  the  land,  for  the  purpose  of  raiong  and 
carrying   awa;^  the   ooa^  cuhn,  iron,  or  other 
minerals,  provided  that  the  snrfece  or  soil  of  the 
land  should  not  be  disturbed  without  the  previoua 
oonsent  in  vrriting  of  the  grantee,  his  heirs  or 
assigns,  except  only  for  the  making,  oonstrocting. 
repcuring,  and  using'  one  road  only,  and  one 
watercourse  only,  for  all  or  any  of  the  pnrpoees 
aforesaid,  the  grantor,  his  heirs  or  assigns,  doing 
as  little  damage  as  ^ght  be  to  the  sor&oe  of  the 
lands,  and  making  compenaation  for  all  soch 
damage.     The  defendants  obtained   from   the 
owners  of  the  land  the  right  to  put  down  a  sewer 
which  pessed  through  a  ocd  ot  brick  earth  and 
day.     The  plaiati^  as  owner  of  the  reaerred 
minerals,  clainied  compensation  for  the  danase  he 
had  sustained  andmi^t  sustain  by  reason  of  the 
acts  of  the  defendants,  and  obtained  an  award  in 
his  fiivonr  under  the  PnbHo  Health  Act,  1875. 
In  an  action  on ^ the  award: — Hdd,  applying 
the  rule  of  construction  hiid  down  in  Hext  t.  G^ 
(Law  Bep.  7  Ch.  699),  that,  there  being*  nothioz 
in  the  context  to  shew  that  the  reservatmii  sfaooM 
have  a  more  limtted*  meaning,  it  included  bri^ 
earth  and  day^  which  were  substances  which 
could  be  got  mm  underneath  the  snrfaoe  of  the 
earth  for  tiie  purpose  of  profit ;  that  the  ptaintiit 
therefore,  vras  owner  of  the  hiick  earth  end  elav, 
and  was  entitled'  to  comnensation.     Eabl  or 
Jebsey  v.  GtfABDiAHS.or  PooB  ov  Neath  Pooa 
Law  Usioh       -         -         -         -     GL  A.  M 

Indosure  Act — Separate  ownership  of  snr- 

fece  and  minenus*— Compulsoiy  purchase 
— ^Bight  to  work  minerala  •     7tt 

See  Watebwoeks  Comfast.    2. 

*-*  Separate  ownership  of  surfece  and  minersk 
— Compulsory  purchase     -  -     Sit 

See  Watbbwobxb  Ck>MPANT. 

MOBTGAGS-^Lease  by  mortgagor  in  posaessioB 
— Bights'  bt '  mortg^;ee  under  lease— 
Collatehd'ag)reement  -         -     71 

See  lIxstoLovD  aed  Tksast. 


nSW  TBIAIi— rCJQmjitensatioa  for  land— Ina^ 
triedwiok  ffigh  Court — ^Begalaftion  1^ 
Bailw»y8,Aet»  1868  -         -     4Si 

See  l^fiifTBH^^    9. 
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HSXT  nUSJID— Infant— Compromise — Oonduet 
of  case— Beneiit  of  infant  -  -  677 
See  Intamt. 

HOTICE — Appeal  from  decision  of  Jndge  in 
chamoers  g:iTen  in  yaoation  <-  16 
See  Practice. 


Bankruptcy — ^Disclaimer  of  lease — Applica- 
tion for  vesting  order — Persons  entitled 
to  notice  .  -  -  -  592 
Sm  Baxkbuftct. 

Change  of  solicitor — Caose  set  down  for 

trial — Notice  to  the  associate  -  259 
See  Practice.    15. 

Of  action — Metropolis  Management  Acts — 

Metropolitan  vestry — ^Negligenoe  838 
See  Metropolis  Manaqemkmt  Acts. 

I 

Of  appeal — ^Poor  law— Order  of  remoral 

^S^  Justices.    2.  [086 

WJJlBhJSCE—ITeap  of  Earth  near  Highway — 
Horse  frightened — Evidence  that  other  Sortee  nod 
beenfrigfUened  by  the  same  Object — AdmieeHnlity,'] 
In  an  action  for  a  nuisance  it  appeared  that  the 
plaintiff  was  driving  at  night  in  a  cart  drawn  by 
a  horse  along  a  public  highway,  when  the  horse 
shied  at  a  heap  of  earth  and  refuse  placed  by  the 
defendants  on  their  laud  adjoining  the  highway, 
and  the  care  was  upset  and  the  plaintiff  injured. 
— Evidence  was  tendered  by  the  plaintiff  to  prove 
that  other  horses  had  shied  at  the  heap  on  the 
name  day : — Held,  that  if  the  heap  was  of  such  a 
natui-e  as  to  be  dangerous  by  causinz  horses  pass- 
ing on  the  highway  to  shy,  it  was  a  puUio  nuisance, 
and  that  the  evidence  shewed  that  the  heap  was 
likely  to  cause  horses  to  shy,  and  was  therefore 
admissible.  Brown  v.  Eastern  and  Midlanps 
Bail  WAT  Coupant        -         -         *-  0.  A.  891 

2.  ^—  Negligently  wing  Furnace  eo  a»  to 
emU  Smoke — UrinUnal  LiMUty  of  Master  for 
Negligence  of  Servant — Smoke  Nuiaanee  (Metro- 
polis) Act,  1853—16  A  17  VicL  c  128,  ss.  1,  2.] 
The  defendant,  who  was  the  owner  and  occupier 
of  certain  premises  in  the  metropolis  used  for  the 
purpose  of  manufacture,  was  summoned  under  the 
Smoke  Nuisance  (Metropolis)  Act,  1853,  for  neg<' 
ligently  using  a  furnace  in  such  premises  'so  that 
the  smoke  arising  therefrom  was  not  effectually 
consumed.  The  furnace  in  question  was  con- 
structed so  as  to  consume  its  own  smoke  if  care- 
fully used;  and  the  emission  of  smoke  complained 
of  was  caused  by  the  carelessness  of  the  stoker 
employed  by  the  defendant  to  attend  to  the 
furnace.  The  defendant  was  not  personally 
guilty  of  any  negligence  in  connection  with  the 
matter : — Held,  that  the  defendant  was  not  orimi- 
imlly  responsible  for  the  negligence  of  his  servant, 
and  could  not  be  convicted  of  the  offence. 
Chisholm  v.  Doulton  -         -         -     786 

Local  Governments  Acts — ^Nuisanoe   from 

sewage  works  —  Abatement  — Order  of 
justices  ...  -  -  520 
See  Local  Govebnxent  Acts. 

OBBSB  —  Justices  —  Payment  of  expenses  of 
burial  of  bodies  cast  ashore  from  the  sea 
— Statement  of  facts  shewing  jurisdic- 
tion -  -  -  -  -  008 
See  Justices. 


OBDZS — continued, 

JoBtioes^-Statement  of  &cts  shewing  juris- 
diction «  •  •  •  888 
See  JusTicn.    3. 

OSDEB  OF  BIBCfEABGE — Suspension  of— Bank- 
ruptcy—Conditional  order — Cumulativo 
penalties  -  -  -  -  2T7 
See  Bankbttptct.    6. 

OWHES — Poor-rate — Small  tenements— Deduc- 
tions— ^Voids  and  losses  of  rent— Cost  of 
collection     -  -  -        211, 703 

See  PooB-fiATB.    1,  2. 

FABISE— Burial— Bight  of  inhabitant  of  new 
parish  to  burial  in  old  parish  -  15T 
See  EccLBSL^sncAL  Law. 

PATlTJA¥KTfT— 28egf<<tratfoti^JgofOttjy&  VoU-- 
County  Counea-^Notiee  of  Ol/eetion^Pawer  of 
Amendmeni'-^County  Electors  Act,  1888  (51  Viet, 
e.  10),  4.  4,  sulhs.  1 ;  s.  IS-^ParUaimentary  and 
Municipal  Begistratian  Act,  1878  (41  <fe42  Viet. 
e.  26),  «.  15,  stAs.  2  ;  «.  28,  suft-s.  2'^Iiegistration 
Act.  1885  (48  Viet.  e.  15),  s.  18,  S<^y!e  IJL, 
Form  L,  No.  2.]  By  Form  L,  No.  2,  In  Schedule 
III.  to  s.  18  of  the  Registration  Act,  1885,  where 
a  list  of  voters  is  made  out  in  divisions  the  notice  of 
objection  to  be  given  to  the  person  objected  to  shall 
specify  the  division  to  which  tlie  objection  refers. — 
The  occupiers'  list  of  voters  for  a  borough  was  made 
out  in  divisions,  and  the  name  of  a  person  in- 
tended to  be  objected  to  was  in  Div&ion  One, 
which  consisted  of  persons  entitled  to  be  registered 
both  as  parliamentary  voters  and  as  county  elec- 
tors. Tne  notioe  of  objection  was  as  fcdlows :  **  I 
hereby  give  you  notice  that  I  object  to  your  name 
being  retained  on  the  occupiers'  list  of  parliamen- 

tiary  voters  for  the  borough  of ,  and  as  a 

•connty  elector  for  the  county  of " : — Heid, 

that  assummg  the  notice  to  be  invalid,  the  defect 
was  a  **^  mistake "  which  the  revising  barrister 
had  power  to  oorreet  by  inserting  ^  Division  One" 
aftear  **  Occupiers'  List."  SemMe  (per  Lord  Cole- 
ridge, CkJ.,  and  Manisty  and  Hawkins,  JJ.),  that 
the  notice  was  good  without  amendment  Habt- 
LKT  V.  Halsb  .  -  -  -  .     200 

2.  Registration  —  Lodqer  Franchise  — 

Claim  lobe  placed  on  Old  Lodger  List — Declaration 
of  Besidenee^  Sufieieney  of— Representation  of 
People  Act,  1867  (80  &  31  Viet.  c.  102X  s.  80, 
sulhs.  2 — Parliamentary  and  Munieipcd  Registro' 
lion  Ad,  1878  (41  dr  42  Viet.  e.  26),  ss.  22,  28— 
Registration  Act,  1885  (48  VieL  e.  15),  s.  18, 
Sehed.  3,  Form  H.  No.  2.]  In  a  notice  of  claim 
delivered  to  overseers  by  a  penon  claiming  to  be 
placed  on  the  Old  Lodger  List,  it  appeared  that 
the  declaration  of  residence  and  the  attestation 
were  dated  July  9,  six  days  before  Jal^  15,  the 
dftie  of  the  expiration  of  the  year  of  residence  to 
^hicih  they  referred : — Hdd,  that  the  ease  was 
governed  by  Hersant  ▼.  Halse  (18  Q.  B.  D.  412X 
that  the  olium  was  bad  on  the  &oe  of  it,  and  that 
the  olaimant  was  not  duly  qualified.  JonES  v. 
Kmtp 204 

8.  • — ~  Registration  —  Lodger  Franehise  — 
Notiee  of  Claim,  SvMeiency  of— Representation  of 
the  Teople  Act,  1867  (30  ik  31  Viet  o.  102),  s.  30, 
stOhS.  ^^Registration  Act,  1885  (48  Vict.  e.  15), 
s.  18,  Sched.  3,  Form  H,  No.  2.]   A  notice  of  claim 
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delivered  by  a  lodger  claimant  differed  from 
Form  H,  Ko.  2,  ia  Sched.  3,  to  the  Begiatration 
Act,  1885  (48  Vict  c  15),  in  that  it  omitted  the 
date  of  the  attestation.— JTisld,  on  the  authority  of 
JoThea  ▼.  Kent  (Law  Bep.  22  Q.  B.  D.  204^  that 
the  omiBsion  was  material  and  that  the  claim  was 
invalid.    Smith  v.  Chandleb 


PABTIS8— Addinff  defendants— Bight  of  third 
rty  to  object        -  -  -     SS7 

rBAonoE.    10. 

PATIESHT — ^Money  paid  to  bankrapt  without 
notice  of  adjudication — ^Liability  of  inno- 
cent agent  -  -  -  -  488 
See  Bankbuftct.    7. 

PEHALTT — ^Dtsqualiflcation^liocal  board,  mem- 
ber of— <>>ncemed  in  a  contract  with  the 
local  board — ^Work  done  by  member  of 
board  for  contractor  -  -     744 

See  Local  Goternmsmt  Acts.    2. 

— —  Bednction  to  less  than  one-fourth  of  the 
amount—  Previous  conviction — Keepinz 
dog  without  licence  -         -     Iw 

See  Bevbkue. 

—  Penal  action  —  Discovery  of  documents  — 
Action  for  treble  damages  for  pound 
breach  -  -        *  -  -     4S6 

See  PBAOnOB.    11. 

PSHSIOV— Betired  pay  of  officer— Sum  ptid  to 
officer  in  respect  of  commutation  of 
retired  pay — ^£secution     -  -     429 

See  PBAonoE.    7. 

PUADIVG — ^Delivery  of  counter-claim — Beply 
See  PBAcnoB.    16.  [868 

Joint  defendants  in  action  of  tort — ^Defend- 
ant severing  in  his  pleading — Cost  of 
separate  pl^idiDg  -  -  99, 589 
See  Pbaotice.    4,  5. 

POOB  UiW^Derivative  SetOement—Seiaement  of 
megUimaU  aiildr-4  A  5  Fm.  4,  c.  76,  «.  71— 
39  <fe  40  Ftce.  c  61,  «.  85.1  Under  the  Divided 
Parishes  Act  (39  &  40  Vict  c  61),  s.  35,  on  ille- 
gitimate child  under  sixteen,  bom  after  the  pass- 
ing of  that  Act,  whose  mother  has  since  its  birth 
acquired  a  derivative  settlement,  does  not  take 
the  settlement  which  its  mother  had  at  the  time 
of  its  birth,  but  is  to  be  deemed  to  be  settled  in 
the  place  where  it  was  bom.  Guabdians  of 
NoBTHwicH  Union  v.  Guabdians  of  St.  Pancbas 
Union  -  -  -  -  -  C.  A.  164 
%,  —  Election  —  Aeeieiant  -  Overseer  —  Ap' 
pointment  by  JutHees — Power  to  revieto  Election — 
58  Oeo.  8,  e.  69,  9$.  1,  2,  3—59  Oeo,  3,  c.  12,  «.  7.] 
By  59  G^,  3,  c.  12,  s.  7,  it  shall  be  Uwful  for  the 
innabitants  of  any  parish  in  vestry  assembled  to 
nominate  and  elect  any  discreet  person  to  be 
assistant-overseer  of  the  poor  ....  and  it  shall 
be  lawful  for  any  two  justices  of  the  peace  by 
warrant  to  appoint  any  person  who  shall  be  so 
nominated  and  elected  to  be  assistant-overseer : — 
Held,  that  after  a  person  has  been  in  fact  nominated 
and  elected  by  the  vestry  as  assistant-overseer, 
the  justices  must  issue  their  warrant  for  his  ap- 
pointment and  that  they  have  no  power  under  the 
Above  section  to  inquire  whether  he  has  been  duly 
■elected.    The  Queen  v.  Sueplbt     -         -     96 


VOOB'JskW— continued. 

Bemoval  of  nauper— Appeal  againgi  order 

of  removal — Notice  of  appeal       -     tt88 

See  JusnoES.  2. 
POOB-BAT]fr— iSfiRoU  Tenemente— Rateable  Valme 
-^Batinq  of  Ownere—Deduetum*—**  Voide"  and 
Loetee  of  Rent'-^Coet  of  CcXteeiion—WaUT'faU — 
Hypothetical  TwioiU— 5  <fc  7  Wm.  4,  c  96,  «.  1.] 
The  appellant  was  assessed  to  the  poor-rate  as 
owner  of  a  small  house  let  by  the  week  to  artizana, 
the  hindlord  paying  all  outgoings.  On  mwal 
against  the  rate  to  quarter  sessions  the  appeUant 
c&med  that  in  arriving  at  the  gross  estimated 
rental  deductions  should  be  made  in  respect  of 
losses  by  reason  of  the  hooae  frequently  vemaining 
unlet  and  void  for  some  time,  and  by  reaaon  of 
losses  of  rent  through  inability  of  tenants  to  pay , 
and  in  respect  of  the  neeeflsary  cost  of  colleotioii 
of  the  rent  actually  received.  The  recorder  found 
that  it  was  practically  impossible  to  let  the  hiMiae 
on  any  other  terms  than  those  on  which  the  ap- 
pellant let  it;  that  owing  to  voids  and  kMsea  of 
rent  the  lan^cnd  received  on  an  annusl  average 
5  per  cent  less  than  the  aggregate  of  the  weekly 
rents,  and  had  to  pay  5  per  cent  as  the  coat  of 
collecting  the  rents  actually  received ;  but  he  alao 
found  that,  assuming  a  tenant  from  year  to  jear 
could  be  obtained,  the  house  could  be  reasonably 
let  for  a  sum  representing  fifty-two  timea  the 
weekly  rent,  the  landlord  paying  all  usual  tenants* 
rates  and  taxes  and  the  water- rate : — Held^  that 
the  gross  estimated  rental  ought  to  be  fixed  by 
ascertaining  the  rent  at  which  the  house  mig^ht 
reasonably  be  expected  to  let  to  a  tenant  in  actual 
occupation  from  year  to  year  free  of  the  various 
tenant's  payments  specified  in  6  &  7  Wm.  4,  o.  96, 
s.  1 ;  and  not  by  assuming  a  hynothetical  tenant 
who  did  not  himself  occupy  the  nouse,  but  sublet 
it  to  weekly  tenants,  and  tiierefore  that  the  deduc- 
tions claimed  in  respect  of  voids,  losses  of  rent,  and 
cost  of  coUeotion  ought  not  to  be  made.  Smith 
V.  Chubohwabdenb,  &c.  of  BiBMnroHAX    -     Ul 

2,  SmaU  TenemenU  let  by  the  ITeefc— 

Rateable  Value— Deduetione—^*  Fotcb"  andLoeme 
of  Rent—CoU  of  CoUoction—^tpothetieal  Tenant 
— 6  <fc  7  Wm.  4,  e.  96,  ».  1.]    The  appellant  was 
assessed  to  the  poor-rate  as  owner  of  a  small  house 
let  by  the  week  at  a  rent  of  five  shillings,  the 
landlord  paying  all  outgoings.    On  appeal  against 
the  rate  to  quarter  sessions  the  appellant  claimed 
that,  in  arnvinff  at  the  gross  estimated  rental, 
deductions  should  be  made  in  respect  of  leases  by 
reason  of  such  houses  often  remawing  unlet  and 
void  for  some  time,  and  by  reason  of  losses  of  rent 
through  inability  of  the  tenants  to  pay,  and  in 
respect  of  the  necessary  cost  of  collection  of  the 
rent  actually  received.    The  recorder,  however, 
refused  to  allow  such  deductions,  and  confinned 
the  rate.    The  recorder  found,  in  a  case  stated  on 
appeal  from  sessions,  that  it  was  practioally  im- 
possible to  let  the  house  on  any  other  terms  than 
those  on  whidi  the  appellant  let  it ;  but,  assum- 
ing for  rating  purposes  that  a  tenant  from  year  to 
year  could  be  obtained,  the  house  could  be  reason- 
ably expected  to  let  from  year  to  year  at  a  rent  of 
132.  (which  sum  amounted  to  fifty-two  times  the 
amount  of  the  weekly  rent),  the  landlord  payiog 
all  usual  tenants*  rates  and  taxes  and  water- 
rates.    But  he  found  that  with  respect  to  house 
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property  of  that  description,  whether  let  by  the 
week  or  year,  the  landlord  would  be  unable,  by 
reason  of  **  voids"  and  of  losses  by  reason  of  non- 
payment of  rent,  to  coUect  more  than  95  per  cent 
of  the  rent  and  that  he  would  have  to  pay  5  per 
cent,  as  the  cost  of  collecting  the  rent  actually 
received: — Held  (affirming  the  decision  of  the 
Court  below),  that  the  recorder  must  be  taken  to 
have  found  as  a  &ot  tiiat  ISl,  was  the  rent  which 
a  tenant  firom  year  to  year  as  above-mentioned 
could  reasonably  be  expected  to  give  for  the  house ; 
that  there  was  nothing  in  the  further  facts  found 
by  him  to  shew  that  such  finding  was  unreason- 
able or  not  justifiable  in  point  of  law,  and  there- 
fore such  finding  was  conclusive  of  the  finct;  and, 
that  being  so,  thiat  the  appellant  was  not  entitled 
to  any  of  the  deductions  olaimed,'^nasmuch  as  the 
test  of  gross  estimated  rental  is  the  rent  which  a 
tenant  from  year  to  year  would  aeree  to  give,  and 
not  the  sum  which  the  landlord  xdtimately  re- 
ceives. Smith  r.  CBURCfRWABDBKB,  &c.  ot  Bir- 
mingham -  -  -         -     0.  A.  708 

3. Tithe  EenMiarge^ Distress  on  Otoner 

of  Itent-cJuirge^G  <fc  7  Wm.  4,  c.  71,  m.  69,  70— 
1  Vict.  c.  69,  8,  8.]  Poor-rate  assessed  upon  the 
owner  of  tithe  rent-charge  under  1  Yict.  c.  69,  s.  8, 
is  not  recoverable  by  distress  warrant  against  such 
owner.    Lamplugh  r.  Nobton  -     C.  A.  453 

Bate  collector — Bond  for  performance  of 

duties — Breach  of  condition — ^Discharge 
of  surety  -  -  -  -  394 
See  Pbimcipal  and  Subety. 

POTJKD  BBSACH  ^— Discovery  of  documents — 
Penal  action  ..         -         -     425 

See  PnAcncE.    II. 

PSACTIGE  —  Appeal  from  Chambers — Appeal 
froith  Order  made  during  Vacation — Time — Order 
LIL,  r.  3,  5;  Order  LI  v.,  r.  24.]  In  an  appeal 
from  the  decision  of  a  judge  at  chambers  given  in 
vacation,  two  clear  days  notice  of  motion  must  be 
given  within  five  days,  and  for  a  day  within  eight 
days,  after  the  decision,  although  no  Divisional 
Court  sits  within  the  eight  days.  Steedman  v. 
Hakim      -         -         -         -         *     0.  A.  16 

2.  ^Appeal-— Jurisdiction — Appeah  from 

Conntij  Courts — Leave  to  appeal — Judicature  Act, 
1873  (36  A  37  Viet,  c.  66X  m.  19,  45.]  Where  a 
Divisional  Ck>urt  has  refused  special  leave  to  ap- 
peal, under  s.  45  of  the  Judicature  Act,  1873, 
from  their  decision  given  in  an  appeal  from  a 
county  court,  the  Gomi  of  Appeal  has  no  juris- 
diction to  hear  an  appeal  from  such  refusal.  Kat 
r.  Briggs  -         -  -  -     C.  A.  848 


3. Costs — Costs  of  Counter-claim — Order 

zxv.,  r.  12.]  Order  lxv.,  r.  12,  by  which  a  plain- 
tiff, who  recovers  a  sum  not  exceeding  501,  in  an 
action  of  contract,  is  entitled  only  to  costs  on  the 
county  court  scale  unless  the  Court  or  a  judge 
otherwise  orders,  does  not  apply  to  the  case  of  a 
counter-claim.  Where  therefore  a  plaintiff  re- 
covered 48/.  on  his  claim,  and  also  succeeded  upon 
a  counter-claim  for  1231. :— HeW,  that  for  the  pur- 
poses of  taxation  the  claim  and  counter-claim 
must  be  treated  as  independent  actions ;  that  the 
costs  of  the  oounter-claim  followed  the  ordinary 
tnle  as  to  costs,  and  that  the  plaintiff  was  entitled 
Vol.  XXIL— Q.  B.  D.  8 


PBAOTICE — continued. 

to  have  the  costs  of  his  defence  to  the  counter- 
claim taxed  on  the  High  Court  scale.  Amon  v. 
BOBBETT  -  -  -  -      C.  A.  543 

4. Supreme  Court — Costs — Joint  Defend' 

ants  in  Action  of  Tort-^Defendant  severing  in  his 
Pleading — Verdict  against  both  Defendants — Costs 
of  separate  Pleading — TYtxation.'}  In  an  action 
of  tort  against  two  defendants,  they  pleaded  only 
payment  into  court,  to  which  the  pleantiff  replied 
den^g  the  sufficiency  of  the  payment.  One  of 
the  derendants  afterwards  obtained  leave  to  amend 
by  severing  in  his  defence,  and  added  separate 
defences  accordingly.  At  the  trial  the  plamtiff 
recovered  a  verdict  against  both  defendants  for  an 
amount  beyond  that  paid  into  court.  On  taxation 
of  costs  the  master  allowed  the  plaintiff  the  gene- 
ral costs  of  ^e  action  and  trial  as  against  both 
defendants,  but  the  costs  occasioned  by  the  sepa- 
rate pleading  of  the  one  defendant  as  against  mm 
alone : — Held,  that  the  taxation  was  right  Stumm 
V.Dixon         -----       ~ 


5. Costs — TaxaOon-^oint  Defendants  in 

Action  of  Tort — Defendant  severing  in  Pleading — 
Judgment  against  both  Defendants  with  Costs — 
JAc&Uity  of  Defendants  for  Costs  of  Separate 
Pleading— ihder  Lxr.,  r.  1.]  In  an  action  of  tort 
against  two  defendanto  they  pleaded  jointly  pay- 
ment into  court  only.  The  plaintiff  replied, 
denying  the  sufficiency  of  the  payment.  One  of 
the  defendants  ^n  obtained  leave  to  amend  his 
statement  of  defence,  and  added  an  alternative 
separate  defence^  denying  any  liability  to  the 
plaintiff.  At  the  trial  a  verdict  was  found  against 
both  defendants  for  an  amount  beyond  the  sum 
paid  into  court,  and  judgment  was  Altered  for  the 
plaintiff  for  that  amount,  with  costs  to  be  taxed : 
— Hdd,  by  Lord  Eaher,  M.R.,  affirming  the  judg- 
ment of  the  Queen's  Bench  Division,  that  the 
defendant  who  delivered  the  separate  defence  was 
alone  liable  for  the  costs  occasioned  to  the  plain- 
tiff by  and  in  consequence  of  the  separate  plead- 
ing, and  that  the  other  defendant  was  not  liable 
for  those  costs. — By  Fry,  L.J.,  dissenting,  that 
both  defendants  were  jointly  and  severally  liable 
for  all  tlie  costs  of  the  action.    Sttjuu  v.  Dixon 

[G.  A.  529 

6.  Execution — Receiver,  Appointment  of 

— Equitable  ExectUion—Judicaiure  Act,  1873,  s.  25, 
svb-s.  8.]  A  judgment  having  been  obtained  in 
an  action  to  recover  money  due,  the  judgment 
debtor  died,  leaving  a  will  by  which  she  appointed 
an  executor.  The  judgment  debtor  at  the  time 
of  her  death  was  possessed  of  certain  fumitiire 
aud  chattels,  and  was  carrying  on  a  business.  The 
judgment  remaining  xmsatisfled,  the  judgment 
creditors  obtained  an  order  at  chambers  appoint- 
ing a  certain  person  receiver  of  the  furniture  and 
chattels  and  of  the  business,  and  to  get  in  and 
receive  the  debts  due  to  such  business,  and  direct- 
ing him  to  pay  the  balance  which  should  appear 
due  on  his  accounts  in  or  towards  satisfaction  of 
the  judgment : — Held,  that,  in  the  absence  of  any 
legal  impediment  to  obtaining  execution  of  the 
juagment  in  the  ordinary  course  of  law  by  fieri 
facias,  or  attachment  of  debts,  and  there  being  no 
special  circumstances  shewing  it  to  be  just  or  con- 
venient that  a  receiver  shoiud  be  appointed,  the 
order  for  appointment  of  a  receiver  was  wrongly 
I  2 
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miide,  and  oueht  to  be  rescinded. — Whitiaker  y. 
Whitiaker  (7  r,  D.  15)  disciused.    l^lANCHEffTEB 

AND  LlYJSBPOOL  DISTRICT  BANKING  COMPANT  V. 

Pabkinson    -         -         -         -         0.  A.  178 


7. 


Execution — Equitable  Execution — Rc" 


ceiver — Retired  Pay  of  Officer — Sumpaid  to  Officer 
in  respect  of  Commutation  of  retired  Fay — Peneione 
Cammutatian  Act,  1871  (34  <fe  35  VicL  e.  86),  «.  10 
^Army  Act,  1881  (44  A  45  Vict,  c  58), ».  141.] 
A  sum  standing  in  the  Bankraptcy  Estates 
Aooonnt  at  the  Bank  of  England  to  the  credit  of 
the  lodgment  debtor,  a  retired  deput^-oommiaaary 
in  tne  anny,  on  the  annulmont  of  his  banknptcy, 
consisted  partly  of  a  sum  paid  to  the  trustee  ont 
of  the  retued  pay  of  the  judgment  debtor,  partly 
of  a  sum  paid  to  the  trustee  out  of  money  paid  by 
the  Paymaster-Greneral  in  respect  of  the  commu- 
tation of  a  part  of  his  retired  pay : — Held,  by  the 
Queen's  Bench  Division,  that  the  judgment  cre- 
ditor was  entitled  to  an  order  for  the  appointment 
of  a  receiver  in  respect  of  the  sum  arising  from 
commutation  money,  but  not  in  respect  of  the 
sum  arising  from  retired  pay :— Held,  by  the  Court 
of  Appeal,  on  appeal  by  the  judgment  creditor,  as 
to  the  sum  arising  from  retired  pay,  that  the  judg- 
ment of  the  Queen's  Bench  Division  was  right 
Cbowb  V,  Pbice  -         -         -         -  C.  A.  429 

8. Cfamishee  Order — Sufficiency  of  Affi- 
davit in  support  of  Application  for — Rulee  of 
Supreme  Court,  Order  XLV.,  r.  1.]  On  an  appli- 
cation for  a  garnishee  order  under  Order  xlv.,  r.  1, 
it  is  sufficient  for  the  affidavit  to  state  that  the 
deponent  is  informed  and  believes  that  the  gar- 
nishee is  indebted  to  the  judgment  debtor.  Couen 
V.  Babne     -         -         -         -         .        249 


9.  New  Trial — Compensation  for  Land 

— Issue  tried  in  High  Court — Regulation  of  Rail- 
ways Act,  1868  (31  &  82  Vict.  c.  119),  ss.  41,  43.] 
The  Oourt  has  no  power  to  grant  a  new  trial  of 
an  issue  directed  under  s.  41  of  the  Regulation  of 
Itailways  Act,  1868,  to  determine  the  right  of 
compensation  for  lands  taken  for  the  purposes  of 
a  rulway.  Bibmikghaii  and  Distbigt  Land 
GoiiFANY  V.  London  and  North  Westbbn  Rail- 
way Company        -         -         -         -        486 

10.  Parties  ^Adding  Defendants— Right 


of  Third  Party  to  object— Order  -TF/.  r.  11.]  The 
lessee  for  a  tenn  of  years  under  a  lease  containing 
a  covenant  to  repair  agreed  with  D.  to  sell  and 
assign  to  him  the  residue  of  the  term,  he  under- 
taking to  indemnify  the  lessee,  without  mention- 
ing her  assigns,  in  respect  of  any  breach  of  cove- 
nant. D.  entered  into  possession  under  that  agree- 
ment, but  no  deed  of  assignment  to  him  was  exe- 
cuted, and  upon  the  lessee's  death  her  executors, 
having  distributed  her  estate,  assigned  for  a 
nominal  consideration  the  residue  of  the  term  to 
her  son,  who  thenceforth  received  the  rent  from 
D.  and  paid  it  to  the  lessors.  At  the  expiration 
of  the  term  the  lessors  sued  the  son  for  breach  of 
the  covenant  to  repair,  and  he  claimed  indemnity 
from,  and  brought  in,  D.,  as  third  partv.  The 
action  was  referred  to  an  official  referee,  who,  upon 
the  application  of  the  defendant,  made  an  oraer 
adding  the  lessee's  executors  as  defendants  in 
order  to  enable  them  to  claim  indemnity  liom  D. 
Neither  the  plaintifiis  nor  the  executors  objected 


nacnCE—oonlinued, 

to  this  order  being  made,  but  D.  oroosed  it: — 
Held,  upon  these  facts,  that  the  official  referee  in 
adding  the  executora as  defendants ligfatly^er- 
cised  his  discretion  under  Order  xtl  r.  11.  Btbste 
V,  Bbown  -         -         -         -         -  C.  A  BIT 

11. Penal  Action — J>iseovery--Disooz>ay 

of  Documents — Action  for  Treble  bamaget  for 
Pound  Breach  and  Rescue  under  2  Wm.  &  M. 
sees.  1,  e.  5,  s.  4 — Rules  of  Supreme  Court,  1883^ 
Order  XXXL,  rr.  12, 13.]  An  action  for  poond- 
breach  and  rescue  of  chattels  distrained  for  non- 
payment of  titiie  rent-charge,  in  which  the  plain- 
tiff claims  treble  damages  under  2  Wm.  &  M. 
sess.  1,  c.  5,  s.  4,  is  a  penieJ  action,  and  the  plain- 
tiff is  therefore  not  entitied  to  an  affidavit  of  docu- 
ments.   Jones  v.  Jones      -         .         -      4S5 

12.  Preliminary  AcU  ^  **  Actions  for 

damage  by  collision  between  vessels" — Rules  (f 
Supreme  CouH,  1883,  Order  xix.,  r.  28.]  An 
action  was  brought  by  the  owner  of  a  baxge  and 
her  cargo  against  the  owners  of  a  tug  fw  negli- 
gence in  towing,  in  consequence  of  which,  as  the 
plaintiff  alleg^  the  barge  came  into  collision 
with  another  vessel,  and  was  lost  with  her  cargo : 
Held,  that  the  action  was  not  one  **  for  damage  by 
collision  between  vessels  "  within  the  meaning  ot 
Order  xix.,  r.  28,  and  that  the  parties  were  not 
required  to  file  preliminary  acts  as  preseribed  bj 
the  rule.    Abmstbono  v.  Gabelee  •»         -     SCO 

18. Production  of  Documents — Doeumentf 

in  the  Hands  of  Persons  not  Parties  to  Adkm — 
Rules  of  Supreme  Court,  1883,  Order  xixm^ 
r.  7.]  The  plaintiffs  in  an  action  applied  under 
Order  xxxTii.,  r.  7,  for  an  order  for  leave  to  in- 
spect the  books  of  persons  who  were  not  partie:^ 
to  the  action,  and  for  the  production  of  such 
books  at  the  office  of  the  plaintii&  solicitor : — 
Held,  that  the  Court  had,  under  Order  xxxvn., 
r.  7,  no  jurisdiction  to  make  the  order.  Steakeb 
V.  Reynolds    -.        -         -         -         -     M* 

14.  Solicitor— Action  on  untaxed  BiU  ot 

Costs — Summons  for  Liberty  to  sign  Final  Judg- 
ment—Form of  Order— Solicitors  Act,  1843  (6^7 
Vict.  c.  73),  s.  27  — Order  XIV,,  r.  1.]  In  an 
action  upon  a  solicitor's  untaxed  bill  of  costs* 
where  the  defendant  admits  the  retainer  and  the 
work  done,  and  only  disputes  the  propriety  of  the 
charges,  an  order  giving  leave  to  sign  final  judg- 
ment under  Order  xiy.,  r.  1,  may  be  made  alter 
appearance  and  before  taxation  of  the  bill,  pro> 
viaed  that  the  order  preserves  the  right  of  the 
defendant  under  s.  37  of  the  Soliciton  Act,  1843. 
to  the  costs  of  taxation  of  the  bill,  if  more  than 
one-sixth  is  taxed  off  it.  Such  an  order  should 
direct  that  the  biU  of  costs  be  taxed  pursuant  to 
that  statute,  and  that  judgment  be  signed  for  the 
amount  of  the  masters  allocatur.  The  proper 
form  of  order  settied  by  the  Court  of  Appeal. 
Smith  v,  Edwabdes      -         -         -      C.  A.  10 

16. ^tettor,  Change  of— Cause  sei  down 

for  Trial— Notice  to  the  AssociaU  —  Order  riu 
r.  3.]  Where  a  change  of  solicitors  has  taken 
place  after  a  cause  has  been  set  down  for  trial,  it 
IS  the  duty  of  the  new  solicitor  to  inform  the  as- 
sociate of  the  change,  in  order  that  the  name  cf 
the  solicitor  responsible  for  the  conduct  of  the 
cause  may  appear  on  the  record.  Hunt  r.  Fixe- 
BUBtt        -  -  -  -  -     C.  A. 
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16.    Time  —  Delivery  of  PleadingB  — 

Counter-claim — Reply — Orders  x/x,  r.  2;  xx/., 
r.  6 ;  JXIIL^  rr.  1,  4.]  Where  a  coanter-claim  ia 
pleaded  with  a  defence,  the  plaintifr  has  twentj- 
one  days  within  which  to  deliTer  hia  reply  to  the 
defence  and  counter-claim.    Ruhley  v.  Wink 

[265 

17.  Writ  specially  indorsed— Sufficiency 

of  Indorsement— Rules  of  Supreme  Courts  1883, 
Order  lU.^  r.  6,  Order  x/r.]  A  writ  ia  specially 
indorsed  within  the  meaning  of  Order  iii.,  r.  6, 
and  Order  xiy.  if  the  indorsement  gives  sufficiently 
specific  particulars  to  bring  to  the  mind  of  the 
defendant  knowledge  as  to  what  the  plaintiff's 
claim  is.  Any  indorsement  which  would  have 
been  a  sufficient  special  indorsement  within  the 
meaning  of  s.  25  of  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Vict.  c.  76),  to  entitle  the 
plaintiff  to  judgment,  under  s.  27i  in  default  of 
iippearance,  is  a  special  indorsement  within  the 
meaning  of  Order  in.,  r.  6,  and  Order  xiy. 
BiCKSBs  V,  Speight  -         -         -         -        7 

Action  for  mandamus — ^Bailway  company 

— Refusal  to  register  transfer  -  468 
See  BIanoauus. 

Case  stated — ^Power  to  state  case  for  opinion 

ofCoort — Special  Act      -  -      504 

See  Inscbance. 

Coimty  Court — Action  for  sum  not  exceed- 
ing 1002. — Commenced  in  High  Court — 
Remitter  to  county  court  for  trial  — 
Jurisdiction-  ...  5I8 
See  County  Court. 

Next  friend — Infant — Compromise—Con- 
duct of  case-  -  -  -  577 
See  Infant. 

Pleading — Accord  and  satisfaction  to  one  of 

two  obligees-  -  -  -     537 

See  Bond. 

Submission — ^Application  for  leave  to  revoke 

— ^Arbitrator  making  a  mistake  of  law  in 
a  matter  within  his  jurisdiction  669 
See  Abbitbation. 

yRETiT¥nTABY  AOTS--*<  Actions  for  damage  by 
collision  between  vessels"  -  250 
See  Pbacticx.    12. 

PXDrCIPAL  AHD  AGSNT— Jnd«mn%  — 5^/£ 
Exchange,  Usage  of-^Defaulting  BroJcer.']  The 
defendant  employed  the  plaintifi,  a  broker  on  the 
Stock  Exchange,  to  purchase  shares,  which  he 
accordingly  did.  Before  the  settling-dav  the 
plaintiff  became  a  defaulter  on  the  Stock  Ex- 
change through  inability  to  meet  his  engage- 
mentS)  and,  in  accordance  with  the  rules  of  Uie 
Stock  Exchange,  the  accounts  which  he  had  open 
were  closed  as  oetween  himself  and  the  jobbers  at 
the  then  current  prices  as  fixed  bv  the  official 
assignee  of  the  Stock  Exchange.  The  account  in 
respect  of  the  shares  bought  for  the  defendant 
when  closed,  as  above  mentioned,  ^ewed  a  balance 
in  favour  of  the  jobbers  aeainst  the  pltdntiff. 
According  to  the  practice  of  Uie  Stock  Exchange 
such  closing  of  the  account  does  not  affect  the 
client  if  he,  nevertheless,  desires  to  have  the  con- 
tract completed,  and  is  not  in  default  to  the  de- 
faulting broker ;  and  the  iobber  in  that  case  is 
bound  to  complete   on   the  settling-day.    The 
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plaintiff,  on  the  same  day  when  he  was  declared 
a  defaulter  and  his  accounts  closed,  subsequently 
informed  the  defendant  that  he  could  either  have 
the  contract  completed^  as  above  mentioned,  or  he 
might  accept  the  official  prices.  The  defendant 
said  that  he  would  do  the  latter : — Held^  that  the 
defendant,  having  ratified  the  closing  of  the 
account  before  the  settling-day,  was  liable  to  in- 
demnify the  plaintiff  against  ttie  amount  for  which 
the  plaintiff  was  liable  to  the  jobbers  on  such 
closing.— Duncan  v.  Uill  (Law  Rep.  8  Exch.  242) 
distinguished.    Habtas  v.  Ribbons  -     C.  A.  254 

Employment  of  agent  to  bet  on  account  of 

principal      ....     680 
See  Gauino. 

Liability  of  execution  creditor  for  wrongful 

seizure  by  sheriff—Direction  to  sheriff  to 
levy  on  particular  goods    -  -     614 

See  Execution. 

— —  Money  paid  to  bankrupt  without  notice  of 
ad]udicaticm  —  Liability  of  innocent 
agent  ...  -     438 

See  Banxbttptcy.    7. 

PBIHOIPAI  AHD  SITBETT  — Lta&il%— DtV 
eharge — Rate  Collector — Bond  for  Performance  of 
Duties — Breach  of  Condition — Irregular  Mode  of 
accounting  —  Acquiescence  — Connivance — District 
Rate— Borough  Rate— Public  Health  Act,  1875 
(38  A  39  Vict.  e.  55),  s.  195— Municipal  Corpora- 
tions Ad,  1882  a5  &  46  Vict.  c.  50),  s.  144.] 
Mere  laches  of  the  obligee,  or  a  mere  psssivo 
acquiescence  by  the  obligee  in  acts  which  are 
contrary  to  the  conditions  of  a  bond,  is  not  suffi- 
cient of  itself  to  relieve  the  sureties.  The  plain- 
tiffs sued  the  defendants,  as  sureties,  on  two 
bonds,  the  first  given  to  the  plaintiffs,  as  urban 
sanitarv  authority,  to  secure  the  due  performance 
of  the  auties  of  a  collector  of  district  rates  under 
the  Publio  Health  Act,  and  the  second  given  to 
the  plaintiffs,  as  the  corporation  of  a  borough,  to 
secure  the  performance  by  the  same  person  of  his 
duties  as  collector  and  receiver  of  borough  rates 
under  the  Municipal  Corporations  Act  The  evi- 
dence shewed  that  the  plaintiffs  had  acquiesced 
in  an  irregular  mode  of  accounting  on  the  part  of 
the  collector,  but  that  the  collector  was  never  sus- 
pected of  dishonesty  until  a  year  after  the  date  of 
the  second  bond,  when  defalcations  were  dis- 
covered, and  he  was  dismissed.  The  jury  in 
answer  to  questions  put  to  them  found  first,  that, 
the  plaintiffs  had  permitted  the  collector  to  retain 
moneys  in  his  hands  for  a  longer  period  than  a 
week  (which  was  contrary  to  s.  195  of  the  Public 
Health  Act,  1875,  and  to  the  conditions  of  the 
bonds,  and  to  a  resolution  passed  by  the  plaintiffs 
before  the  bonds  were  given) ;  and,  secondly,  that 
the  plaintiffs  had  pennitted  him  to  mix  the  pro- 
ceeds of  the  different  rates : — WM  (by  Charles, 
J.,  on  farther  consideratbn,  and  by  Denman  and 
Stephen,  J  J.,  dismissing  a  motion  to  enter  judg- 
ment for  the  defendants,  or  for  a  new  trials,  that 
the  pliuntiffs'  acquiescence  in  the  collectors  irre- 
gular mode  of  accounting  was  not  such  connivance 
as  to  dischs^e  the  sureties;  that  upon  the  evi- 
dence there  were  no  questions  which  the  Judge 
could  have  been  properly  reouired  to  leave  to  the 
I  jury  other  than  those  he  did  leave ;  and  that  on 
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the  &ot8  proved  at  the  trial,  and  on  the  findings, 
there  was  no  defence  to  the  action,  and  the  phtin- 
tifls  were  entitled  to  judgment.  The  resolution 
directing  the  borough  rate  to  bo  levied  had  fixed 
the  amount  in  the  pound : — Held,  that,  although, 
on  the  true  construction  of  s.  144  of  the  Municipal 
Corporations  Act,  1882,  the  resolution  ought  only 
k>  have  ordered  a  rate  for  a  particulsor  total 
amount,  and  assessed  the  contributions  from  each 
parish,  leaving  it  to  the  overseers  to  ^  the 
amount  in  the  pound,  nevertheless  the  addition  of 
the  amount  did  not  vitiate  the  order,  and  the  rate 
yna  valid.  Held  (by  Denman  and  Stephen,  J  J.)t 
that  on  the  construction  of  the  second  bond,  in 
which  the  person  guaranteed  was  described  as 
*' collector  and  receiver,'*  the  sureties  were  liable 
for  his  breach  of  the  condition  to  pav  over  moneys 
received  by  him,  independently  of  the  quration  of 
the  validity  of  the  rate.  Mayob,  &c.,  of  Dubham 
V,  FowLEB       .  -         .  -         -     894 

FBODUOnON  OF  I)0CUHE1IT&— Documents  in 
the  hands  of  persons  not  parties  to  the 
action  ....     262 

See  Pbactice.    13. 

PROHIBITION— Mayor's  Court— Jurisdiction— 
"  Cause  of  action  arising  wholly  or  in 
part  within  the  city  of  London  "  -  128 
See  Mayob*8  Coubt.    2. 


BAIL  WAY — Compensation  for  land — Issue  tried 
in  High  Court — Now  trial  -     435 

See  Pbactice.    9. 

• Transfer  of  shares — ^Refusal  to  register — 

Bemedy  by  action  -         -  -     468 

See  Mandamus. 

BAUWAT  OOlEBASY^Exeessive  aiarges—Neg- 
led  to  afford  **Bea6(mdble  facUUies^^Causing 
'*  Undue  or  unreoMmdble  pr^udiee  or  ditadvan* 
tage" — Juritdiction  of  BaUtoay  Chmmissionera — 
Sailway  and  Canal  Traffio  Ad,  1854  (17  &  18 
Vid.  e,  31),  s.  2 — Begmation  of  Railways  Ad, 
1873  (36  <fc  37  Vict.  c.  48)— Proft*W«io».]  The 
mere  refusal  by  a  railway  company  to  receive  and 
forward  the  traffic  of  persons  in  general  except 
upon  prepayment  of  charges  somewhat  in  exoess 
of  the  maximum  authorized  rates  is  not  a  denial 
of  *' reasonable  facilities,"  nor  subjecting  the 
senders  of  such  traffio  to  '*  undue  or  unreasonable 
prejudice  or  disadvantage "  within  the  meaning 
of  the  Bailway  and  Canal  Traffic  Act,  1854  (17  & 
18  Yiot  c.  31),  8.  2,  or  the  Begulation  of  Bail- 
ways  Act,  1873  (36  &  37  Vict  c.  48),  and  the 
Bailway  Commissioners  have  no  jurisdiction 
under  those  Acts  to  restrain  a  railway  company 
from  making  such  charges,  and  cannot  give  them- 
selves jurisdiction  by  finding  as  a  fact  that  the 
demand  of  prepayment  of  such  charges  is  a  denial 
of  **  reasonable  facilities  "  or  subjecting  persons  or 
their  traffio  to  **  undue  or  unreasonable  prejudice 
or  disadvantage  "  within  17  &  18  Vict  c.  31,  s.  2. 
The  Queen  v,  Bailway  Comiiissionebs  and  Dis- 
TiNOTON  Ibon  Company       ...     943 

BECEIYBB  —  Appoiotment    of  —  Execution — 
Equitable  execution  -  -     173 

See  Pbactice.    6. 
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Bankruptcy — Petitioning  creditor — Bcceiver 

appointed  in  Chancery  Division  -     179 
See  Bankbuptct.    4. 

^—  Secured  creditor — Judgment  creditor — 
Equitable  execution  -  -     187 

See  Bankbtjftgy.    5. 

BECXIYIH0  OBDEB— Besdssion — Jurisdiction 
— Consent  of  creditors       -  -     682 

See  Bankbuftcy.    9. 

BBOISTBATION— Deed  of  arrangement  with  cre- 
ditors— Execution  of  dmd  by  creditors- 
Alteration  of  deed  -  -  -  6S5 
See  Deed  of  Abbangemext  with  Cbe- 

DITOBS. 

BELSABE — Aooord  and  satisfaction  to  one  of  two 
obligees        ...  -     537 

See  Bond. 

BEVEHUE— JSbctw— Xeeptfi/^  Dog  tnihout  Li- 
cence— Previoui  Convidion — Eedudion  of  Fine^ 
7  <fc  8  Geo,  4,  c  53,  «.  78—30  <fc  31  Vict.  c.  5,  t.  i 
>^2  A  43  Vid.  c.  49,  $,  4.]  Where  at  the  hear- 
ing of  a  summons  for  keeping  a  dog  without  a 
licence  it  is  proved  that  the  defiraidant  has  been 
convicted  on  a  former  occasion  of  a  siinilar  oi&Dce, 
but  such  previous  conviction  is  not  stated  in  the 
information,  the  case  cannot  be  treated  as  tk 
case  of  a  first  offence,  within  the  meaning  of  &  4 
of  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Vict.  c.  49),  and  therefore  the  magistrate  has  no 
power  undj^  that  section  to  reduoe  the  amount  cl 
the  fine  imposed  for  the  offence  by  30  &  31  Vict. 
c.  5,  8.  8,  and  the  only  power  to  reduce  such  fine 
is  that  given  by  7  &  8  &eo.  4,  o.  53,  a.  78,  imda 
which  statute  it  cannot  be  reduced  to  less  than 
one-fourth  of  the  amount    Mubbay  v,  Thonpso' 

[14S 

2.  Income  Tax — Annual  Profits  or  GatM 

— Profits  or  Gains  arising  from  Employment  or 
Vocation — Grant  by  Curates  Augmentation  Funi 
^Income  Tax  Ads,  1842  (5^6  Vid.  c  35,  <.  146), 
Sched.  Ry  and  1853  (16  &  17  Vid.  c.  84, «.  2). 
Sched.  !>.]  The  council  of  the  Curates  Augmea- 
tation  Fund  made  a  grant  of  £50  to  a  curate  in 
recognition  of  faithful  service  for  more  tlian 
fifteen  years.  The  grant  was  renewable  at  the 
discretion  of  the  coimcil,  and  such  renewal  ^nu 
upon  the  condition  that  tJie  curate  obtained  doD&- 
tions  to  the  fund  to  half  the  amount  of  the  gnot: 
— Heldy  that  the  cumte  was  not  assessable  to  the 
income  tax  in  respect  of  the  sum  granted,  either 
under  the  Income  Tax  Act,  1842,  Sched.  E^  of 
1853,  Sched.  D.    Tubneb  v.  Cuxon  -         -  ISO 

8.  Income  Tax — Banker — Loan  for  leu 

than  a  Year — Payment  of  Interest — Deduction  of 
Income  Tax — "  Yearly  interest  of  money  or  any 
annuity  or  other  annual  payment" — 16  i  17  Ftd. 
c.  34,  s.  40.]  Interest  upon  a  loan  by  a  banker  to 
a  customer  for  a  period  of  less  thian  a  year  is 
within  the  words  *^  any  yearly  interest  of  moner 
or  any  annuity  or  other  annual  payment  **  in  16  ^ 
17  Yict.  c.  34,  s.  40,  and  therefore  the  customer 
is  entitled  to  deduct  income  tax  from  such 
interest,  and  if  such  deduction  is  made  the  banker 
is  not  liable  to  pay  income  tax  on  such  interest-* 
BM  V.  Bunny  (1  K.  &  J.  216)  followed.  Gosu^gs 
&  Shabfe  t.  Blake     -         -         -         -  158 
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*.  Customs   and   Inland  Revenue   Act, 

1885  (48  *  49  Vict  c,  51),  m.  11,  l^^Ajuwdalians 
estuhHnfied   for     Trade  or  JBueinese—Duty—E^ 
vmptions — Liability  to  render  an  AcoimniJ]    A 
l>oay  corporate  or  nninoorporate  *'  established  for 
any  trade  or  buBiness"  within  the  meaning  of 
the  Costoms  and  Inland  Bevenue  Act,  1885,  s.  11, 
8ub-0.  5,  is  not  bound  to  deliver  any  aoeonnt  of 
its  property  under  8. 15.    In  1870  the  Council  of 
**  The  Law  Heports  "  were  incorporated  under  the 
pToviaions  of  the  Ck)mpanles  Act,  1867,  obtaining 
a  licence  under  a  23  to  be  restored  as  a  limited 
company    i?ithout   the   addition   of    ^e   word 
**  limited."     The  association  was  established  for 
the  objects   of  preparing  and  publishing,  under 
gratuitous  professional  control,  reports  of  judicial 
UeciBions ;   of  issuing  digests  and  other  publica- 
tions relating   to   legal  subjects,  including  the 
statutes ;  of  continuing  the  series  of  reports  then 
called   "The   Law  Beports";  of  acquiring  the 
copyright  of  any  other  reports,  and  of  doing  any 
other  things  incidental  or  conducive  to  those  ob- 
jects.    In  carrying  them  out  the  association  em- 
ployed editors,  reporters,  printers,  and  publi^ers, 
and  prepared,  i>rinted,  and  published  reports  and 
other  legal  publications,  and  supplied  them  to 
subscribers    and  others  for  payment.     By   the 
memorandum  of  association  all  the  property  and 
income  of  the  association  were  applicable  solely 
to  the  promotion  of  the  above  objects,  and  no 
part  thereof  could  be  paid  as  dividend,  bonus,  or 
otherwise,  to  any  member : — Heldt  ^^^t  the  asso- 
ciation was  established  for  a  trade  or  business 
within  the  meaning  of  sub-s.  5  of  a  11  of  the 
Customs  and  Inland  Bevenue  Act,  1885,  and  was 
therefore  entitled  to  exemption  from  the  duty  im- 
posed by  that  section.    Ik  rb  Duty  on  Estate 
OF  Incx)rporatid  Council  of  Law  Befortino 
TOR  England  and  Wales       ...  279 


5. 


Ineome    Tax — AUowanees — "  Charit- 


Me  purposes  "—5  &  6  Vict,  c.  35,  s.  61,  Sched,  A."] 
By  tSched.  A.  of  the  Income  Tax  Act  of  1842 
(5  &  G  Vict,  c  d5),  allowances  are  to  be  made  in 
fcspect  of  the  duties  in  that  schedule  on,  inter 
^i&,  the  rents  and  profits  of  lands,  tenements, 
hereditaments,  or  heritages  vested  in  trustees, 
for  charitable  purposes,  so  far  as  the  same  are 
applied  to  charitable  purposes. — Freehold  estates 
were  conveyed  to  trustees,  upon  trust  to  apply 
two-fourths  of  the  income  for  the  purpose  of  main- 
^^in^,  supporting,  and  advancing  the  missionary 
establishments  among  heathen  nations  of  the 
I*iotestant  Episcopal  Church,  known  as  the 
Moravians ;  one-fourth  for  the  maintenance,  sup- 
port, and  education  of  the  children  of  ministers 
and  missionaries  of  the  church,  and  the  remaia- 
^^  fourth  to  the  maintenance  of  establidmients 
for  the  residence  and  support  of  single  persons 
belonging  to  the  church.  On  an  application  for 
a  mandamus  to  the  commissioners  to  gmnt  an 
allowance  in  respect  of  the  rents  and  profits  on 
which  income  tax  had  been  paid: — Held,  that 
the  trustees  were  entitled  to  the  allowance. — By 
Lord  Esher,  M.B.,  and  Lopes,  L.  J.,  on  tho  ground 
^t  in  a  Taxing  Act  applicable  to  the  three 
kingdoms,  the  words  ^charitable purposes"  must 
l>e  taken  in  their  ordinary  signification  and  not 
^  technical  legal  terms ;  that  the  words  import 


BE  VEll  \JZ— continued, 

a  benefit  to  persons  who,  by  reason  of  poverty, 
would  not  otherwise  obtain  such  benefit,  and  that 
they  included  all  the  objects  of  the  trust. — ^By 
Fry,  L.J.,  on  the  ground  that  the  words  are 
technical  words,  having  the  same  meaning  in  all 
three  kingdoms ;  that  they  comprise  all  the  uses 
and  intents  mentioned  in  the  preamble  to  43 
Eliz.  c.  4,  and  all  analogous  uses  and  intents,  and 
consequently  included  all  the  objects  of  the  trust. 
The  Queen  v,  Commibsionebs  of  Inoohx  Tax 

[G.  A.  296 


6.  Income  Tax — Profits  or  Gains — In" 

terest  arising  from  Investments  made  for  Purposes 
of  a  Business-^b  &  6  Viet,  c,  35,  as.  52,  102— 
16  <fc  17  Vid,  c,  34,  «.  1,  2,  BchetL  !>.]  The  in- 
terest arising  from  investments  made  by  a  life 
insurance  company  for  the  purposes  of  their 
business,  income  tax  on  which  had  been  deducted 
at  its  source,  exceeded  the  amount  of  the  profits 
of  the  company  for  the  year  of  assessment.  The 
company  had  also  during  the  year  received 
interest  on  investments  from  which  there  had 
been  no  deduction  for  income  tax : — PLdd^  aflArm- 
ing  the  judgment  of  the  Queen's  Bench  Division, 
tlwt  the  company  were  liable  to  assessment  to 
income  tax  m  resjiect  of  such  last-mentioned 
interest.  Clbbioal,  Medical,  and  General 
Life  Assurance  8o(eett  v.  Cabteb  -  G.  A.  444 

7.  Income  Tax — County  Asylum — Duty 

on  Income  from  Land — The  Income  Tax  Act,  1842 
(5  «fe  6  Vict  e.  35),  m.  60,  61,  No.  6,  Sched,  ^.— 
The  Ineome  Tax  Aet^  1853  (16  d:  17  Vict,  c,  45), 
8,  2,  Sched,  A,^The  Lunatic  Asylwms  Act,  1853 
(16  &  11  Vict.  0,  97).]  The  justices  of  a  county 
were  assessed  to  the  income  tax  under  Schedule  A. 
of  the  Income  Tax  Act,  1842,  in  respect  of  such 
parts  of  a  county  lunatic  asylum  established 
under  the  Lunatic  Asylums  Act,  18&3,  as  were 
occupied  by  officers  liaving  an  income  of  more 
than  one  hundred  and  fifty  pounds  per  annum. 
On  a  case  stated  i^Hetd,  affirming  the  judgment 
of  the  Queen's  Bench  Division,  that  the  premises 
assessed  were  not  in  the  occupation  of  the  Crown 
or  of  persons  using  them  exclusively  in  and  for 
the  service  of  the  Crown,  uid  were  therefore  not 
exempt  from  assessment  to  the  income  tax.--The 
only  question  argued  before  the  commissioners 
and  raised  by  the  case  stated  by  them,  having 
been  whether  the  premises  could  be  assessed,  the 
Court  of  Appeal  declined  to  decide  who  were  tho 
proper  parties  to  be  assessed.  Bray  v.  Justices 
OF  Lanoashibe    -         -         -         -  0.  A.  484 

BTJIiES— Building    society  —  Mortgage— Altera- 
tion of  rules  after  date  of  mortgage. 
See  BuiLDiNQ  Sogiett        -         -   373 


Order  III.,  r.  6    - 

See  Practice. 


17. 


Order  VII.,  r.  8    - 
See  Practice.    15. 

Order  XIV. 

See  Practice.    17. 


r.  1  - 
See  Practice. 


14. 


Order  XVI.,  r.  11  - 
See  Practice.    10. 


-  869 

-  7 
"     10 

-  657 
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TLVLEB— continued, 

Order  XIX.,  r.  2  - 

See  Pbaotice.     16. 

T.  28 

See  Practice.    12, 

Order  XXI.,  r.  6  - 
See  Pbaotice.    16. 

Order  XXIH.,  rr.  1, 4 
See  Pbactick.    16. 

Order  XXXI.,  rr.  12, 13 
^ee  Practice.    11. 

Order  XXXVII.,  r.  7 

See  Practice.    13. 

Order  XLV.,  r.  1  - 
See  Practice.    8. 

Order  HI.,  rr.  3,  6 
See  PBAonoE. 

Order  LIV.,  r.  24  - 
See  Practice. 
Order  LXV.,  r.  1  - 

See  Practice.    5. 

r.  12 
See  Practice.    S. 


266 
260 
266 
266 
426 


249 

16 

16 

629 

648 


SALE  OF  GOODS— Factors  Act,  1877  (40  &  41  Vict. 
0,  39),  «.  4 — Vendee  in  possession  of  Document  of 
TiOeStatuU  of  Frauds^  s,  17.1  The  Factors 
Aot,  1877,  8.  4,  provides  that,  wnere  any  goods 
have  been  sold  or  oontraoied  to  be  sold,  and  the 
vendee  obtains  the  possession  of  the  documents  of 
title  thereto  from  the  vendor,  any  aftle,  pledge,  or 
disposition  of  such  goods  or  documents  by  such 
vendee  so  in  possession  shall  be  as  valid  and 
effectual  as  if  such  vendee  were  an  agent  or  per- 
son entrusted  by  the  vendor  with  the  documents 
VTithin  the  meaning  of  the  principal  Acts  as 
amended  by  the  Act  itself,  providea  the  person 
to  whom  the  sale,  pledge,  or  other  disposition  is 
made  has  not  notice  of  any  lien  or  other  ri^ht  of 
the  vendor  in  respect  of  the  goods. — It  is  not 
necessary,  in  order  that  the  above-mentioned  sec- 
tion should  be  applicable,  that  there  should  be  a 
memorandum  of  the  contract  for  sale  of  the  goods 
so  as  to  satisfy  the  Statute  of  Frauds ;  it  is  suffi- 
cient that  there  should  be  a  de  fiioto  contract  for 
sale,  the  vendee  under  which  has  obtained  from 
the  vendor  possession  of  the  documents  of  title  to 
the  goods ;  and  a  sale  by  such  a  vendee  will  give 
to  a  bon&  fido  purchaser  without  notice  a  good 
title  to  the  goods,  free  from  any  lien  or  other 
right  of  the  original  vendor  in  respect  thereof. 
HraiLL  V.  Masker      -         -         -     G.  A.  364 

2. Memorandum  in  Writing — Memoran- 


dum after  Action — Staiute  of  Frauds  (29  Ckir,  2, 
e,  3),  8. 17.1  A  note  or  memorandum  of  a  con- 
tract for  tbo  purposes  of  the  17th  section  of  the 
Statute  of  Frauds  must,  in  order  to  be  available 
in  an  action  on  the  contract,  have  been  in  exist- 
ence when  the  action  was  commenced.  Lucas  v. 
Dixon     ^         -         -         -         -     G.  A.  367 

SEA— Fishery— Fishery  Acts — Enforcement  of 
Act — Offence  against  Aot  -  -     622 

See  Fishery  Acts. 

SEFABATX  ESTATE— Restraint  on  anticipation 
— ^Debt  incurred  by  wife  before  marriage 
— Judgment  against  wife  -  -  648 
See  Husband  and  Wife. 


SEBVICE  OUT  OF  JTJEISDIOTIOV— Beceiving 

order — Order  to  attend  public  esaminfi- 
tion — Jurisdiction  -  -  -     733 

See  Bankruftcy.    10. 

SETTLEXSHT— Poor  law    -  -  -     164 

See  Poor  Law. 

SEEBI7F — ^Liability  of   execution  creditor  for 
wrongful  seizure  by  sheriff— Direction 
to  sheriff  to  levy  on  particular  goods 
See  Execution.  [614 

SHIP — ••Improper  stowage" — Improper  naviga- 
tion -----  727 
See  Insurance  (Marine).    2. 

Insurance  (mutual)  policy  effected  by  one 

of  co-owners  of  ship  as  agent  for  all— 
(Contributions  to  losses — Liability  of 
other  co-owners      -  -  -     710 

See  Insurance  (Mutual). 

SXOXE— Negligently  using  fumaoe  so  as  to 
emit  smoke — Criminal  liability  of  master 
for  negligence  of  servant  -  -     736 

See  Nuisance.    2. 

SOUCITOB— Action  on  untaxed  bill  of  costs- 
Summons  for  Uberty  to  sign  final  judg- 
ment -  -  -  -  10 
i860  Practice.    14. 

Change  of— Case  set  down  for  trial— Notice 

to  the  associate  -  -  -  SM 
See  Practice.    15. 

SPECIAL  IHDOBSEIIEHT— Writ   -  -       7 

See  Practice.    17. 

SFEOIALTY— Debt— Accord  and  satlsfactiQD  5ST 
See  Bond. 

STATUTES : — 
29  Car.  2,  c.  3,  s.  17   - 

See  Sale  of  Goods.    2, 1. 

2  Wm.  &  M.  sess.  1,  c.  5,  s.  4 
See  Practice.    11. 

48Geo.  3,  c.  75       -  -  - 

iSSee  Justices. 

58  Geo.  3,  c.  69,  ss.  1, 2,  3 

See  Poor  Law.    2. 

59  Geo.  3,  c.  12,  s.  7 

See  Poor  Law.    2. 
7  &  8  Geo.  4,  c.  53,  s.  7S   - 

See  Bevenue. 
s.  83       - 

See  Justices.    3. 

9  Geo.  4,  c  61,  s.  1 

iS^lNN. 

3&4Wm.  4.0.42,8.39   - 

Se»  Arbitration. 

4&5Wm.  4,0.76,8.71  - 
See  Poor  Law. 

4  &  5  Wm.  4,  c.  85,  s.  17  - 

See  Licensing  Act^ 

6  &  7  Wm.  4,  0,  71,  ss.  69, 70       - 
See  Poor-rate.    3. 

6  &  7  Wm.  4,  c  96,  a  1     - 
See  Poor-rate.    1, 2. 

1  Vict  c.  69,  8.  8    - 

See  Poor-rate.    3. 

5  &  6  Yict.  c.  35,  ss.  52, 102 

See  Ketenue.    6. 


867,361 
.    4S5 

.  60S 
.  66 
-  96 
J    142 


.    836 


.    161 

-  345 
.    496 

211, 7» 

-  496 
.    444 
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STAT  UTJS8 — continued, 

S&G  Vict  c.  35.  as.  60, 61,  No.  6,  Sched.  A. 
See  Beyenue.    7. 

8.  61,  Sched.  A.  -         - 

See  Revenue.    5. 

8. 146,  Sched.  E.         -         - 

See  Retbnce.    2. 

6  &  7  Vict  c.  37,  98.  11, 15  -  - 

See  Ecclesiastical  Law. 

6  &  7  Vict  c.  73,  8.  37       - 

See  Practice.    14. 
8  &  9  Vict  c  109,  8. 18     - 

See  Gamino. 

10  &  11  Vict  c.  17,  88, 18.  22,  23     -     818, 

See  Watebwobks  Company.    1,  2. 

11  &  12  Vict  c.  43,  B.  35    -*         -  - 

See  Justices.    2. 

16  &  17  Vict  c.  84,  88. 1.  2,  Sched.  D.    - 
See  Rbvekue.    6. 

8.  2,  Sched.  D.  - 

See  Revenue.    2. 
8.40       -  -         -  - 

See  Revenue.    3. 

16  &  17  Vict  c.  45,  8.  2,  Sched.  A. 

See  Revenue.    7. 
IG  &  17  Vict  c.  128,  88.  1,  2 
See  Nuisance.    2. 

17  &  18  Vict  c.  31,  8.  2     -  -  - 

See  Railway  Goupany. 

18  &  19  Vict  c.  120,  8.  116 

See  Metropolis  Management  Acts. 

19  &  20  Vict  c  104,  88. 11, 14, 15 

See  EoQLESDiSTicAL  Law. 

20  &  21  Vict  c  60,  8.  267  - 

Sfec  Bankbuptoy.    7. 

20  &  21  Vict  c.  dvii.,  s.  12         -  1, 

See  Mayor's  Court.    1,  2. 

24  &  25  Vict  c  100,  88,  20,  47     - 

See  Criminal  Law. 

25  &  26  Viot  c.  86.  8.  11    -  -  - 

See  Lunatic. 

25  &  26  Vict  c.  89,  s.  200 

See  Building  Society.    2. 

25  &  26  Vict,  c,  102,  s.  106 

See  Metropolis  Management  Acts. 

30  &  31  Vict  o.  5,  8.  8       -  -  - 

51ee  Revenue. 


30  &  31  Vict  c,  102.  8.  30,.8nb-s 

See  Paruament.    2,  3. 

31  &  32  Vict  c.  119,  88.  41,  43 

See  Practice.    9. 

32  &  33  Vict  c.  27,  8.  8     - 

See  Inn.    2.     * 

33  &  34  Vict  c.  93, 8. 12   - 

See  Husband  and  Wife. 

34  &  35  Vict  c.  36,  s.  10  - 

See  PuAcnoE.    7. 

35  &  36  Vict.  c.  94,  8.  3     - 

See  Licensing  Acts. 

8.  17   - 

See  Inn.  3. 
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160 
167 
10 
680 
702 
626 
444 
160 
163 
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642 

888 

167 
488 

128 

28 

667 

470 

888 

142 

208 

486 
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648 

428 
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STATUTES— eon/tnued 

35  &  36  Vict  c  94,  8.  42  - 

See  Inn. 

36  &  37  Vict  c.  48  - 

See  Railway  Company. 

36  &  37  Vict.  c.  66,  ss.  19,  45       - 

See  Practice.    2. 

8.  47      - 

See  County  Council. 

37  &  38  Vict.  c.  42,  s.  14   - 

See  Building  Society.    2. 

88. 18,  20,  21    - 

See  Bcilding  Society. 

37  &  38  Vict  0.  49,  8.  26   - 
Seehm, 


-     289 


848 
884 

470 
878 

289 


38  &  39  Vict.  c.  55,  ss.  27,  91,  92,  93,  94,  95.  96 
See  Local  Government  Acts.         [600 
8. 195    -  -  -  _     894 


^Sse^PRINCIPAL  AND  SURETY. 

Sched.  IL,  rr.  64,  70   - 


-     744 


See  Local  Government  Acts.    2. 

39  &  40  Vict  c.  61,  8.  35   -         -  -     164 

See  Poor  Law. 


40  &  41  Vict  c.  39,  8.  4     - 
See  Sale  of  (toods. 


-     864 


41  &  42  Vict  c  26,  s.  15,  suh-s.  2;   s.  28, 
Bub-s.  2 

See  Parliament. 
88.22,23 


See  Parliament.    2. 

41  &  42  Vict  c  31,  8.  8     - 

See  Bill  of  Sale. 

42  &  43  Vict  c.  49,  8.  4     - 

iSM  Revenue. 

8.  31       - 

See  Justices.    3. 
88.  31,  54 


-  200 

-  204 

-  268 


See  Justices.    2. 

43  Vict  c.  6,  8. 1     - 

^Inn.    2. 

44  &  45  Vict  c.  41,  ss.  10, 18 

See  Landlord  and  Tenant. 

44  &  45  Vict  c.  58,  s.  141  - 

See  Practice.    7. 

45  &  46  Vict  a  50,  8.  144  - 

See  Principal  and  Surety. 

45  &  46  Vict  o.  61,  s.  7,  sub-s.  3  > 

See  Bill  of  Exchange. 

46  &  47  Vict  c.  22,  ss.  4,  11,  Fh-st  Schedule, 

Article  22    -  -         -  . 

See  Fishery  Acts. 


142 
628 
626 

481 

70 

429 

894 

108 


46  &  47  Vict  c  52,  s.  4,  sub-s.  1  (g) 

See  Bankruptcy. 

8.  6  - 

See  Bankruptcy.    4. 
8.  7,  sub-ss.  3,  4 


See  Bankruptcy.    3. 

88.  9,  45, 168     - 

See  Bankruptcy.    5. 

88. 18,  23,  35, 104 

See  Bankruptcy. 


87 
179 

88 
187 
682 
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46  &  47  Vict.  c.  52,  s.  18,  sub-s.  8 

See  Bankbuptcy.  2. 

8.  28,  8ub-s.  2  -         - 

See  Bankrcptcy.  6. 

s.  55,  Biib-8.  6  - 
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-  90 

-  277 

-  592 

See  Bankbuptcy.    8. 

B.  104     -  -         -         -     685 

See     Deed    of    Abbanoeuekt    with 
Gbeditobs. 

8. 127     -         -         -         -     788 
See  Bankbuptcy.    10. 

47  &  48  Vict  c.  43,  8.  6     -  -        625,628 

See  JusnoES.    2,  8. 

47  &  48  Vict.  c.  70.  88. 13,  17,  20  -     384 
See  CrOUHTY  Council. 

48  Vict.  c.  15,  B.  18,  8ched.  III.,  Form  I.,  No.  2 
See  Pabliament.  [200 

Sched.  3,  Fonn  H.,  No.  2   204, 

See  Pabliament.    3.  [208 

48  &  49  Vict  c  51,  88. 11, 15       -  -     279 

See  Heyenue.    4. 

50  &  51  Vict.  c.  57, 88.  5,  6,  7. 12  -  -     685 
See  Deed  of  Abbanoement  with  Gbe- 

DITOBS. 

51  Vict  c  10,  8.  4,  8ub-8. 1,  8. 13  •«     200 
See  Pabliament. 

51  &  52  Vict  c.  41,  8. 75   -         -  -     384 

See  County  Council. 

51  &  52  Vict  c.  43,  8.  56   -  -  -     599 

See  County  Coubt.    2. 

8.65       -  -  -  -     518 

See  County  Coubt. 

88.120,157      -  -  -     675 

See  County  Coubt.    3. 

STEXL — ^Insuranoe  (Marine) — Warranty — "  Iron" 
iS^  Insubanoe  (Mabine).    3.  [499 

STOCK  SZCHAHOS  —  Usage  of  ~  Default  in 
broker — Indemnity  -  -     264 

See  Pbinoipal  and  Agent. 

STTB1Q88I0V — Application  for  leave  to  revoke — 
Arbitrator  making  a  xniBtake  of  law  in  a 
matter  within  his  jurisdiction  -  669 
^ee  Abbitbation. 

SUFPOBT,  BIOET  OF — Separate  ownership  of 
surface  and  minerals—Compulsory  pur- 
chase -  -  -  -  318 
See  Watebwobks  Company. 

SXJBBEHBSB — Lease— Surrender  by  assignee  of 
part  of  premises — Covenant  to  pay  rent 
— ^Liability  of  lessee  -         -       74 

See  Landlobd  and  Tenant.    2. 

TEIBD  PAXT7 — Adding  defendants— Bight  of 
third  party  to  object  -  -     657 

See  Pbactice.    10. 

TUCE — Appeal  from  order  made  during  tlio  vaca- 
tion -----  16 
See  Pbaotice. 

—  Delivery  of  pleadings  —  Counter-claim  — 
RepW  -  -  -         -     265 

See  rsACTiCE.    16. 


TITHS  BENT-CEAB6E— Distress  on   owner 

rent-charge  -  -  -  - 

See  POOB-BATE.      3. 

TOLLS — ^Bailway  company — ^Excessive   cliargf-— 
*' Reasonable  facilities "     -  -      6(! 

See  Railway  Company. 


VACATION — Appeal  from  order  made  during  \\ 
vacation        -  -  -  -        i$ 

5!m  Pbactice. 


WATEB  BATE — Covenant  by  lessor  to  pay  rate-, 
taxes,  and  impositions       -  -      143 

See  Landlobd  and  Tenant.    3. 

Poor-rate — Small  tenements — Deductions 

See  Poob-bate.    1,  2.  [211,  70S 

WATEBWOBKS  OOIEPAHY— Inclosure  Act—Se- 
parate Oumenhip  of  Surface  and  MinerdU — Com- 
puUory  Purchaie — Right  to  toork  Minerals  — 
jDamage  to   Waierworhi  —  Bi(fht  of  Support  — 
Waterworks  Clamee  Act,  1847  (10  &  11  Viet,  c,  17), 
M.  18,  22,  23.]    By  an  Indosure  Act  the  common 
lands  of  a  manor,  the  fee  simple  of  which,  with 
the  mines  and  minerals  thereunder,  and  power  to 
work  the  same,  had  previously  been  vested  in  the 
lord  of  the  manor,  subject  to  certain  rights  o{ 
common  of  pasture,  were  inclosed  and  divided 
into  allotments.    The  Act  provided  that  the  loni 
of  the  manor  should  enpoy  all  mines  and  minerals 
as  fully  and  freely  as  if  the  Act  had  not  passed, 
without  paying  damages  or  making  satisfaction 
for  so  doing,  and  empowered  him  to  make  all  con- 
venient ways,  and  for  that  purpose  to  remove 
fences,   trees,  or  other  obstnictions.    The  Act 
further  provided  that  the  annual  rental  of  500 
acres  (out  of  about  20,000)  should  be  set  apart  to 
provide  for  the  compensation  to  which  the  allottees 
might  thereafter  be  entitled,  any  deficiency  to  be 
made  up  by  means  of  a  rate  levied  upon  the 
allottees.    Afterwards  the  plalntlils,  a  water- 
works company  incorporated  under  an  Act  of  Par- 
liament, which  incorporated  the  Lands  Clauses 
Consolidation  Act,  1845,  and   the   Waterworkzi 
Clauses  Act,  1847,  purchased  compulsorily  from 
the  representative  of  the  allottee  land  forming 
part  of  one  of  such  allotments,  and  constructed  a 
reservoir  thereon.    The  defendant,  claiming  title 
under  the  lord  of  the  manor,  gave  notice  to  the 
plaintiffs  of  his  intention  to  work  the  coal  under 
such  land  vdthin  forty  yards  of  the  reservoir.  The 
•plaintifis  did  not  offer  to  purchase  the  minerals, 
and  the  defendant  worked  tho  coal  according  to 
the  usual  course  and  practice  of  mining,  and 
thereby  caused  damage  to  the  reservoir.    Tho 
plaintiffs  sued  in  respect  of  such  damage  i^Held 
(by  Cave  and  A.  L.  Smith,  JJ.),  that  the  Indo- 
sure Act  did  not  empower  the  lord  of  the  manor 
and  his  representetives  to  work  the  minerals  in 
such  a  manner  as  to  let  down  the  surface.    HeU 
(by  Cave,  J.),  that  the  plaintiffs  had  purchased 
the  whole  of  the  allottee's  interest,  namely,  the 
ownership  of  the  surface  together  with  the  right 
of  support,  and  the  defendant  had  only  the  same 
right  as  he  had  had  before  the  purchase  by  the 

J  plaintiffs,  namely,  the  right  to  work  the  mioerals, 
caving  sufficient  to  support  the   surface,  and 
therefore  the  plaintiffs  were  entitled  to  recover. 
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WATEBWOSKS  COXFAKT— con<tniie(2. 

HeXd  (by  A.  L.  Smith,  J.),  that,  aa  at  the  date  of 
the  purchase  by  the  plamti£b  the  surface  and  the 
minerals  were  ve8ted  in  different  owners,  and  the 
plaintiffij  had  purchased  compulsorily  from  the 
owner  uf  the  surface,  and  had  given  no  notice  to 
treat  in  respect  of  the  minerals,  all  that  they 
were  entitled  to  was  the  ownership  of  the  surface, 
without  any  ri^ht  of  support  as  against  the  de- 
fendant, and  therefore  they  had  no  cause  of 
action  for  damage  caused  by  the  working  by  the  \ 
defendant  of  the  minerals  according  to  the  usual 
course  and  practice  of  mining,  and  were  not  en- 
titled to  recover.    Consett  Waterworks  Ojm-  ' 

PANY  F.  RIT8ON  -  _  -  -       318  I 

2. JiM^urt  Act — Serrate  Ownership  0/  1 

Surfa4X  and  Mirierals — Comptdsory   Furduue —  | 
Right  to  work  MitierdU — Damage  to  Waterworks— 
Right  of  Support— Waterworks  Clauses  Act^  1847  | 
(10  <fe  11  ViaL  e.  17),  ss,  18,  22,  23.]    CJonsbtt  I 
Waterworm  Compaxt  r.  RrrsoN     -     C.  A.  702  ' 


WAY,  BIOET  OF— Easement— Grant  of  way  by 
general  words — Way  now  or  heretoiore 
held  or  enjoyed  ...  224 
See  Easement. 

WINDIHO-UP — Building  society — Subscription 
sharea — Withdrawal — Liability  of  with- 


drawn members 
See  BuiuiiNG  Sooisty.    2. 
WORDS — •*  Carry  on  business  " 
See  Mayor's  Court. 

'*  Hereditament "  -  - 

See  County  Court.    2. 

**  Improper  navigation  " 

See  Insurance  (Marine).    2. 
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'*  Improper  stowage  **    - 

See  Insurance  (Marine).    2. 

"  Person  aggrieved  "  .  -  -  -     6I16 

See  Deed  of  Arranobhent  with  Cr)"- 

DITORS. 

WRIT — Special  indorsement — Sufficiency  of       7 
iSee  Practice.     17. 
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